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P ART I.

EVIDENCE.
CONTINUED.

CHAPTER I.

'JtrSTICES OF THE PEACE, AND JUSTICES' COXTETS.

§ 1. Election and Term of Office of Justices of the Peace.

The Constitution of this State provides for the election of jus-

tices of the peace and judges or justices of inferior courts not of

record. The provision is as follows : "The electors of the several

towns shall, at their annual town meetings, or at such other time

and in such manner as the legislature may direct, elect justices

of the peace, whose term of office shall be four years. In case of

an election to fill a vacancy occurring before the expiration of

a full term, they shall hold for the residue of the unexpired term.

Their number and classification may be regulated by law. Jus-

tices of the peace and judges or justices of inferior courts not of

record, and their clerks, may be removed for cause, after due

notice and an opportunity of being heard, by such courts as are

or may be prescribed by law. Justices of the peace and District

Court justices may be elected in the different cities of this State,

in such manner, and with such powers, and for such terms re-

spectively, as are or shall be prescribed by law." Art. 6, § 17.

This provision went into effect January 1, 1895. Justices of the

peace created by city charter have not the same functions as jus-

tices of the peace in towns in that justices of the peace in cities

are not constitutional officers, and are included in the term "offi-

cers of inferior courts," and the legislature may abolish such courts
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and offices and create others in their place, and acts done by a

former justice of the peace of a city after the abolishment of his

office, are void. Reid v. Stevens, 126 IST. Y. Supp. 379 ; White v.

Oity of Rochester, 11 Hun, 241 ; Petterson v. Wells, 1 App. Div. 8.

Justices of the peace of towns are constitutional officers whose

office cannot be abolished, directly or indirectly. People ex rel.

Burhy v. Rowland, 155 IST. Y. 270.

The jurisdiction of a justice of the peace in a city is more re-

stricted than of the town justices of the peace ; the territorial juris-

diction of the justice of the peace of a city being limited to the

boundaries of the city. Rockwell v. Raymond, 5 IST. Y. Supp. 642

;

Pierson v. Fries, 3 App. Div. 418; Baird v. Heller, 12 App. Div.

23 ; Ziegler v. Corwin, 12 App. Div. 60 ; Darling v. White, 124

!N". Y. Supp. 846. It will be noticed that the Constitution con-

templates that there may be two classes of justice of the peace, one

class for the several towns of the State, the other for cities; and

that the manner of the election of the two classes, the duration of

their terms of office, and their powers respectively, may be entirely

dissimilar if the legislature so wills. This renders it necessary to

treat of the two classes separately, and first of all, of the general

class of justices of the peace of towns. See Ziegler v. Corwin, 12

App. Div. 60.

Town meetings are held biennially on the second Tuesday of

February unless a different time is fixed by the board of super-

visors of the county, except that in counties containing more than

three hundred thousand and less than six hundred thousand in-

habitants according to the last preceding State or Federal enumera-

tion, such meetings are held biennially on the second Tuesday of

March until otherwise directed by the board of supervisors of such

county. Laws of 1890, ch. 569, § 10, as amended by ch. 61,

Laws of 1892; ch. 82, Laws of 1893; ch. 481, Laws of 1897; ch.

363, Laws of 1898, and ch. 374, Laws of 1900. Laws 1901, chap.

391 ; Laws 1903, chap. 339 ; Laws 1910, chap. 271. The act thus

amended is known as "The Town Law," and constitutes chapter

62 of the Consolidated Laws. Laws 1909, ch. 63. A justice of

the peace can be elected only at the biennial town meeting under

the provisions of the Town Law, sections 40, 43, 80, even though

the effect be to leave a vacancy. People ex rel. Lyon v. Wallin,

141 App. Div. 34 ; Town Law, section 41. The legislature cannot

provide for the election of justices of the peace in any other man-
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ner or by any other locality than is prescribed in the constitution.

Oeraty v. Reed, YS E". Y. 64.

That act provides that "there shall be four justices of the peace

in such town, divided into Wo classes, two of whom shall be elected

biennially. Such justices shall hold office for a term of four

yefirs commencing on the first day of January succeeding their

election. In each county in the State, having within its boundaries

a city having a population of not less than three hundred thousand

and not more than four hundred thousand, according to the last

Eederal enumeration, the justices of the peace heretofore elected,

shall hold their offices for the terms for which they were respec-

tively elected, but except as hereinafter provided, no successors

to them shall be elected. In each of said counties there shall be

elected at the biennial town meeting in nineteen hundred and

three, two justices of the peace whose terms of office shall begin

on the first day of January succeeding their election, and who
shall hold office for the term of four years. At the biennial town

meeting in each of said counties held in nineteen hundred and

five, there shall be elected two justices of the peace whose terms

of office shall begin January first, succeeding their election, and

who shall hold office for four years. At each biennial town meet-

ing thereafter, there shall be elected two justices of the peace for

the full terms of four years, commencing on the first day of Janu-

ary succeeding the town meeting." Laws of 1890, ch. 569, § 14,

as amended by ch. 481, Laws of 1897, and by ch. 488, Laws of

1901. In the counties of Erie, Onondaga, Oneida, Rensselaer,

Niagara, Herkimer, Eockland, Orange, and Sullivan, town meet-

ings shall be held on the first Tuesday after the first Monday of

November in each odd numbered year, at the same place as general

elections in such towns are held. Town Law, Laws 1909, chap-

ter 63, sections 520, 523, 530, 533, 540, 543, 550, 560, 563, 570,

573, 580, 584. People ex rel. Clark v. Tracy, 46 App. Div. 216

;

Oeraty v. Reed, 78 IST. T. 64; People ex rel. Burhy v. Rowland,

155 N. Y. 270 ; Gertrum v. Supervisors of Kings, 109 IST. Y. 170.

The votes cast at the town meeting are canvassed at the close of

the polls, the result of the canvass read by the clerk and entered

in the minutes of the meeting, and if the name of the justice

elected does not appear on the poll-list as a voter, he is notified

by the clerk of his election within ten days thereafter. See Laws

of 1909, ch. 240. The town clerk, within 10 days after the elec-

tion of a justice of the peace has been declared, transmits to the
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clerk of his county a certificate showing the result of such election,

under his hand, which is made presumptive evidence of the fact

therein certified. Laws of 1898, ch. 363, § 6. And see Laws of

1890, ch. 569, § 83, as amended by ch. 488, Laws of 1901. Town
Law, section 94 j Laws 1909, chapter 63, section 94.

Such, in brief, is the mode prescribed by statute for the elec-

tion and classification of justices of the peace, and the statutory

evidence of their ofiicial character.

§ 2. Qualifications.

A person, to be eligible to the ofiice of justice of the peace, must,

at the time of his, election, be of full age, a citizen of the United

States, and a resident and elector of the town for which he is elect-

ed. Consolidated Laws, ch. 62 ; Laws of 1909, ch. 63 ; Public

Officer Laws, section 3; Laws 1909, chapter 51, section 3; Lam-
hert v. People, 76 K Y. 220 ; People v. Piatt, 117 IST. Y. 159.

In some cities he must also have been admitted to practice as

an attorney and counselor-at-law ; but this requirement is not gen-

eral. He becomes disqualified from exercising any of the power

or jurisdiction conferred upon him by law upon becoming an

innholder or tavern-keeper in fact, except that if judgment has

been actually rendered by him before he becomes so disqualified,

he may give a transcript thereof or issue execution thereupon, or

satisfy the judgment upon payment thereof. Code of Civil Pro.

§ 2866. Clayton v. Per Dun, 13 Johns. 218.

§ 3. Official Oaths and Undertakings.

"Every justice of the peace elected or appointed in any of the

towns or cities of this State, except the city of ISTew York, and
in any city whose charter requires such officer to give a bond or

undertaking, shall, before he enters upon the duties of his office,

execute an undertaking with two sureties to be approved by the

supervisors of the town, or the town clerk thereof, where the jus-

tice of the peace is also supervisor of the town, or the common
council of the city in which the justice shall reside, to the effect

that he will pay over on demand, to the officer, person or persons

entitled to the same, all moneys received by him by virtue of his

office, and file the undertaking in the office of the clerk of the

city or town in which he resides. Every justice shall also, on or
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before the fifteenth day of January next succeeding his election,

file with the county clerk a certificate of the clerk of the city or

town in which he resides, that he has filed such undertaking.

Such justice of the peace shall take and subscribe before some
officer authorized by law to administer oaths in his county, the

constitutional oath of office, upon blanks to be furnished by the

county clerk. Such oath shall be in duplicate, one of which shall

be filed in the office of the county clerk and one in the office of the

town clerk. If elected to fill a vacancy, at the time existing, or

in any new town, he shall file such understaking and certificate

and take the oath of office, and enter upon the duties thereof,

within fifteen days after notice of his election or appointment. ISTo

justice of the peace shall take his oath of office, until he shall have

filed such certificate with the county clerk." Laws of 1890, ch.

569, § 58, as amended by ch. 398, Laws of 1901.

The statute declares that every office shall be vacant upon the

refusal or neglect of the incumbent to file his official oath or

undertaking, if one is required, before or within fifteen days after

the commencement of the term for which he is chosen. Laws of

1909, ch. 51, § 3 ; Public Officers Law; Consolidated Laws, chapter

47, section 30. It is unnecessary to inquire whether the failure

of a newly-elected justice to take and file the oath required by

statute or to execute and file the proper undertaking, ipso facto

vacates the office or is merely a ground for a proceeding to have

such vacancy declared. See Foot v. Stiles^ 57 IST. Y. 399; Cronin

V. Stoddard, 97 ]^. Y. 271 ; People v. Watts, 73 Hun, 404; Oronin

V. Gundy, 16 Hun, 520 ; Hall v. Luther, 13 Wend. 491 ; Weehs

V. Ellis, 2 Barb. 320 ; Pryor v. City of Rochester, 57 App. Div.

486.

§ 4. Courts of Justices of the Peace.

A justice of the peace must hold, within his town or city, a

court for the trial of any action or special proceeding, of which

he has jurisdiction, brought before him ; but such court shall not

be held in a room in any part of which trafficking in liquors is

authorized, or in any adjoining room. He must hear, try, and

determine the same according to law and equity, and for that pur-

pose, where special provision is not otherwise made by law, the

court is vested with all the necessary powers possessed by the

Supreme Court. Code of Civil Pro. § 2868. But this does not
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confer upon justices' courts jurisdiction of an action in equity,

as for example, one which necessarily involves an accounting be-

tween partners. Thornton v. BarheVj 48 App. Div. 298.

The sittings of the court must be public and every citizen is

entitled to freely attend the same. Judiciary Law; Laws 1909,

chapter 35, section 4. Marshall v. Rochester Printing Company,

35 Hun, 667. In case his official proceedings are interrupted by

noise, breach of the peace, or other disturbance, created by those in

attendance, he has ample remedy by way of commitment for con-

tempt. Id. § 2870. People v. Williams, 51 App. Div. 102. The
court cannot be opened or transact any business on Sunday except

to receive a verdict or discharge a jury. An adjournment of the

court on Saturday, unless made after the cause has been committed

to a jury, must be to some other day than Sunday. Judiciary

Law, section 5; Laws 1909, chapter 35, section 5; People ex rel.

Donohue v. Walter, 71 N. Y. Supp. 85. See Greater New York
Charter as to holding Magistrates Courts on Sunday. People ex

rel. Price v. Warder, 73 App. Div. 174.

The court is held by a single justice unless some statute re-

quires him to associate with him another justice or two other jus-

tices, as was required in certain actions brought under the "Civil

Damage Act," now repealed. See Laws of 1873, ch. 646 ; Laws
of 1896, ch. 112, § 44.

Except in cities, the law does not recognize clerks, stenographers,

or attendants as officers of a justice's court, nor is an attorney-at-

law an officer of the court. All persons who appear for parties

in a justice's court, are mere agents or attorneys in fact. Sperry

V. Reynolds, 65 JST. Y. 179. The attorney referred to in Code of

Civil Procedure, section 2886, is an attorney in fact; the fact that

an attorney is an attorney at law does not enlarge his authority,

which terminates when the case is finally submitted to the jus-

tice, and any act thereafter must be based upon special authority

of the party. McLear v. Reynolds, 76 App. Div. 267; Beardsley

V. Page, 88 Hun, 560.

Ordinarily, a constable is not an "attendant" upon courts held

by a justice of the peace, and there is no provision of law requir-

ing him to be present at the sittings of those courts. When a

mandate issued by a justice of the peace is directed and delivered

to him he must execute it in person according to its tenor and
cannot act by deputy. If he finds or has reason to apprehend that

resistance will be made to the execution of the mandate, he may
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require the sheriff to execute it. Code of Civil Pro. §§ 3157, 3158.

For such services as he may perform in an action or special pro-

ceeding he is entitled to a statutory fee. He cannot ask or receive

any money or valuable thing as a consideration, reward, or induce-

ment for omitting to perform any of the duties of his ofSce; nor

can he ask or receive any money or valuable thing, other than the

fees expressly allowed him by law, for executing any duty per-

taining to his office. He cannot be directly or indirectly in-

terested in buying demands for the purpose of bringing suit

thereon before a justice; nor can he offer any pecuniary induce-

ment to any person to place a debt, demand, or other cause of ac-

tion in his hands for prosecution or collection. If he does any of

these prohibited acts he is guilty of a misdemeanor and to punish-

ment accordingly, and on conviction forfeits his office. Id.

§§ 3136-3138.
140
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CHAPTER II.

JUEISDICTION AND GEITEEAL POWERS OF JUSTICES OF THE PEACE.

§ 1. Nature and Source of the Jurisdiction of a Justice.

The first and most important question which arises when a jus-

tice is called upon to act in the discharge of his official duties is

whether he has jurisdiction of the matter before him. This he

should determine at the earliest possible moment, and even in

making his decision he will be exercising jurisdiction to a limited

extent. A court, where it has the parties in a cause before it, must

necessarily obtain jurisdiction, so far as to decide whether it can

entertain the suit or proceedings ; that is, whether it has jurisdic-

tion of the action. Its decision of that question, whether made in

the form of an order or of a judgment, is a judicial act, the de-

termination of a question between the parties, and is necessarily,,

and by the very force of terms, an exercise of jurisdiction. King
V. Poole, 36 Barb. 242. And whenever a justice takes cognizance

of an action and proceeds in it, he in effect decides that he has

jurisdiction, although that decision is not announced in terms.

Clary v. Hoagland, 6 Cal. 685.

To determine intelligently the question of jurisdiction it is es-

sential to fully understand the meaning of the term, the source

from which the jurisdiction of the justice is derived, upon what
it depends, and the nature of the power conferred.

Definition.— The term "jurisdiction" has been variously de-

fined, although it has not always been done with that accuracy

and comprehensiveness which is important in a definition. The
term is applied in so many very different ways that it is difficult

to give any single definition which will be entirely accurate in

every case.

Jurisdiction is that power or authority which the law has con-

ferred upon courts, judges, or justices of the peace, oyer the per-

sons or property of parties, and over the subject-matter of actions

or proceedings, to take cognizance of, to hear, try, and determine

the matters in controversy between the parties, and to carry that
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determination into effect. See People v. Sturtevant, 9 N. Y. 263,

267. "Jurisdiction is the power to hear and determine the sub-

ject-matter in controversy, between the parties to a suit; to adjudi-

cate or exercise any judicial power over them." Baldwin, J., in

State of Rhode Island v. State of Massachusetts, 12 Pet. 718.

The term has reference to the power to act and not to the manner

in which that power shall be exercised. If the law confers power

to render a judgment or decree, then the court has jurisdiction.

What shall be adjudged or decreed between the parties, and which

has the right of the case, is a mere exercise of jurisdiction by ju-

dicial action, and is wholly distinct from the power to render the

judgment or decree. Ih.; Fisher v. Hephwn, 48 N. Y. 41, 53;

Buffalo & State Line R. R. Co. v. Supervisors of Erie, 48 N. Y.

93, 98 ; Hunt v. Hunt, 72 K Y. 217, 229 ; Hughes v. Cuming,

165 N. Y. 91, 95 ; People v. StuHevant, 9 E". Y. 263. The ques-

tion of the existence of jurisdiction is an abstract inquiry not in-

volving the existence of an equity to be enforced, nor of the right

of the plaintiff to avail himself of it if it exists. It precedes these

questions ; and a decision upholding the jurisdiction of the court

is entirely consistent with a denial of any equity in the plain-

tiff or in any one else. lb. Jurisdiction of the subject-matter is

the power to adjudge, concerning the general question involved,

and is not dependent iipon the state of facts which may appear

in a particular case, arising, or which is claimed to have arisen,

under that general question. Hunt v. Hunt, 72 IST. Y. 217, 229

;

Hughes v. Cuming, 165 JST. Y. 91, 95. Jurisdiction of the per-

son is when the citizen acted upon is before the judge, either con-

structively or in fact, by reason of the service upon him of some

process known to the law, and which has been duly issued and

executed. Lange v. Benedict, 73 E". Y. 12, 27.

It is sometimes said that a justice has no jurisdiction to render

a particular judgment in a case before him, when the idea in-

tended to be conveyed by the words is that the justice erred in

the exercise of the power conferred upon him by law. But this is

a perversion of terms. When a court has jurisdiction, it has the

right to decide every question which occurs in the cause; and

whether its decision be correct or otherwise, its judgment is bind-

ing in every other court. But if it act without authority, its judg-

ments are nullities. Elliott v. Piersol, 1 Pet. 328, 340; Wil-

cox V. Jackson, 13 Pet. 511 ; Buffalo & State Line R. R. Co. v.

Supervisors of Erie, 48 N. Y. 93, 98; Risley v. Phoenix Bank of
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N. Y., 83 ]Sr. Y. 318, 337. If a court is autkorized by statute to

entertain jurisdiction in a particular case only, and it undertakes

to exercise the power and jurisdiction so conferred in a case to

which the statute has no application, it acquires no jurisdiction,

and its judgment is a nullity, and will be so treated when it comes

in question, either directly or collaterally. Ih.; Thompson v.

Whitman, 18 Wall. 457; Chemung Carnal Bank v. Judson, 8 N. Y.

254. See Clark v. Holdridge, 40 How. 320; 58 Barb. 61.

In some cases considerable confusion has been occasioned by
confounding matters conferring jurisdiction of a proceeding and

matters affecting only the regularity of the proceedings. The
term "want of jurisdiction" should never be employed to express

the want of control of proceedings in a cause on account of some

irregularity. See D'lvernois v. Leavitt, 8 Abb. 59, 62. As an

example of the improper use of the word "jurisdiction" it is

frequently said that where a justice has adjourned a cause the

second time on the motion of the plaintiff, and against the objec-

tions of the defendant, that the action is discontinued, out of

court, or that the justice has lost his jurisdiction of the action,

If the justice originally had jurisdiction of the subject-matter and
of the person of the defendant, and the adjournment is improper,

the judgment subsequently rendered may be erroneous or irregular,

and, therefore, reversible on appeal, but it is not void, however
erroneous it may be. Horton v. Auchmoody, 7 Wend. 200. Where
a justice of the peace granted defendant an adjournment after

joinder of issue because no bill of particulars had been served or

filed, he thereby lost jurisdiction of the action. Smith v. Denton,
119 App. 49.

Source of jurisdiction.—A justice of the peace does not exercise

a common-law jurisdiction of a general character, but has a limited

statutory authority. He has such jurisdiction as is specially con-

ferred upon him by statute, and no other. Code of Civil Pro.

§ 2861. Law v. Rice, 8 Johns, 409; Barnaman v. Williams, 18

Abb. 158 ; Sagendorph v. Shult, 41 Barb. 102.

In all matters relating to the acquirement of jurisdiction, the

authority conferred must be strictly pursued. As to jurisdictional

matters nothing can be taken by implication. Jones v. Reed, 1

Johns. Cas. 20. And in every preliminary step which is required

by law in order to acquire jurisdiction of the person or of the

property of the defendant, there must be the strictest compliance

with the statute, or jurisdiction will not be obtained.
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While a justice of the peace cannot acquire jurisdiction by mere
implication, yet in respect to those incidents which are usually

annexed to jurisdiction and necessary to its exercise, the rule is

that tke grant of jurisdiction, in express terms, carries with it all

the legal incidents necessary to a legal and proper exercise of the

authority. RobUns v. Gorham, 25 N. Y. 588, 594 ; 26 Barb. 586

;

Voorhees v. Martin, 12 Barb. 508. For the purpose of hearing,

trying, and determining an action or special proceeding of which
he has jurisdiction, the statute confers upon him, when no special

provision is otherwise made by law, all the necessary powers of

the Supreme Court. Code of Civil Pro. § 2868. Layton v. Mc-
Connell, 61 App. Div. 447. This statute is a recognition of the

common-law rule that the grant of jurisdiction carries with it a

grant of all powers necessary to the proper exercise of such juris-

diction. This incidental power is illustrated by the case of Cori'-

nors V. Joyce, 3 Lans. 315. This was an action of replevin under

the statute of 1860. That statute provided that if the property

replevied had not been delivered to the plaintiff, or if the defend-

ant by his answer claimed a return of the property, its value

should be assessed and also the damages sustained by the taking

or detention, and that the justice should render judgment ac-

cordingly. The statute made no provision for a judgment where,

as in the case referred to, the property had not been delivered to

the plaintiff, and the defendant did not claim its return. It was

nevertheless held that the legislature undoubtedly intended to

confer upon the court the power to render an appropriate judg-

ment in such a case as otherwise the trial would be a futile pro-

ceeding; and that a judgment that the plaintiff was entitled to the

possession of the property was one that the justice had power to

render and enforce.

It should not be overlooked that the statute above mentioned

conferred upon the justice power to render a judgment in an action

of replevin, but did not, in express terms, confer upon him the

power to render the particular judgment which was rendered in

the case cited.

As the jurisdiction of a justice of the peace is limited by stat-

ute, so it may at any time be extended by statute. The legislature

has undoubted power to enlarge the jurisdiction of justices' courts

either as to the amount involved, or as to the nature of the con-

troversy. See Knight v. Campbell, 62 Barb. 16 ; Dawson v. Horan,
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51 Barb. 549; People v. Lane, 6 Abb. N. S. 105, 115, 55 Barb.

168.

How far conferred by consent.— In seeming conflict with the

doctrine that a justice of the peace has no jurisdiction unless it is

expressly conferred by statute, is the statement frequently made
that jurisdiction in a particular matter was conferred by consent.

It has long been settled that consent can never confer juris-

diction of the subject-matter of an action; and that not even the

most direct assent by the parties can confer jurisdiction, or render

effectual the judgment of a tribunal, in a matter over which the

law has not given it cognizance. Dudley v. Mayhew, 3 N. Y. 9

;

Coffin V. Tracy, 3 Cai. 129 ; Davis v. Packard, 7 Pet. 276 ; BurJc

V. Ayres, 19 Hun, 17, 24; Dake v. Miller, 15 Hun, 356, 358;

McMahon v. Eauhr, 47 IST. Y. 67 ; Ansonia Brass & Copper Co.

V. New Lamp Chimney Co. 64 Barb. 435; Low v. Rice, 8

Johns. 409 ; Bartlett v. Miidgett, 75 Hun, 292. It is sometimes

said that consent will confer jurisdiction of the person. But this

statement is not entirely accurate. Jurisdiction of courts is con-

ferred by law and in no case by consent of parties. When juris-

diction of the subject-matter and of the person is required as a pre-

requisite to judicial action, a defendant may waive any irregularity

in the mode by which his person is sought to be subjected to the

jurisdiction of the court by a voluntary appearance. He may dis-

pense with the service of a summons as he may waive any other

personal privilege. But when the defendant is in court as a party,

the law gives jurisdiction of the person without regard to whether

his appearance was voluntary or by compulsion. This is all that is

meant by consent giving jurisdiction of the person. Burckle v.

Echhart, 3 IST. Y. 132.

Where exercised.—Every judicial authority ought to be exer-

cised within the territorial limits of the officer's jurisdiction. And
this is true not only as to justices of the peace, but to higher

judicial officers. So strictly is this rule enforced, that the first

judge of the Court of Common Pleas, under the former practice,

could not allow an appeal from a justice's court, where the allow-

ance was made at Albany, and the judge was the first judge of the

Montgomery Common Pleas. The Supreme Court said: "The
judge had no jurisdiction to allow the appeal, it was a judicial

act which could properly be performed only in the county for

which he was appointed." People ex rel. Newell v. Mont. Com.
Pleas, 18 Wend. 649. This rule is to be most carefully observed
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by justices of the peace, especially since it has been held in one

case, that a justice could not legally try a cause out of his own
precinct, even by consent of parties. Foster y. McAdams, 9 Tex.

542; Eisenberg v. Lape, 103 K Y. Supp. 169. The Code pro-

vides that a justice of the peace must hold, within his town or

city, a court for the trial of any action or special proceeding of

which he has jurisdiction, brought before him. Code of Civil

Pro. § 2868. And the Revised Statutes provided that "Justices

of the peace must reside in the town for which they were chosen,

and shall not try a civil cause in any other town, except in cases

otherwise provided by law."

Territorial extent.—The word "jurisdiction" is used in two

distinct senses both by the courts and by the legislature. It pri-

marily means the power of the court to hear and determine the

subject-matter of the controversy between the parties to a suit or

proceeding, and to adjudicate or exercise any judicial power

over them. It is also used in a secondary sense as a brief ex-

pression to indicate the territorial boundaries of the exer-

cise of judicial power; as, for example, when it is said that an

offense was committed without the jurisdiction of the court, mean-

ing that it was commited at a place beyond the limits of the

process of the court. It is this jurisdiction, in the secondary sense,

that will be considered here.

There has been considerable discussion as to whether a justice

of the peace holds a town or a county ofSce. Ex parte McOoUum,

1 Cow. 550; People v. Oarey, 6 Cow. 642; Schroepel v. Taylor,

10 Wend. 196 ; Gurnsey v. Lowell, 9 Wend. 319 ; People v. Carter,

29 Barb. 208 ; People v. Keeler, 17 N. Y. 370 ; People v. Craw-

ford, 7 Alb. L. J. 204. But under the present provisions of law

no doubt can arise but that justices of the peace are town officers

and have no existence as public officers independent of town organ-

izations. Matter of Gertum v. Board of Supervisors, 109 N. Y.

170; People v. Garey, 6 Cow. 642; People v. Morrell, 21 Wend.

563 ; Ziegler v. Corwin, 12 App. Div. 60.

A justice of the peace must hold his court in his own town or

city. Code Civil Procedure, section 2868, but he may send his

subpoena to any part of his own or of an adjoining county (Code

of Civil Pro. § 2969), and, if necessary, may compel obedience

thereto by warrant of attachment. Id. §§ 2971, 2973. He may

send his commission for the examination of a witness to any part

of the State or without the State. Id. §§ 2980-2987. In an action
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brought before bim for the foreclosure of a mecbanic's lien, tbc

summons issued by bim may be served upon tbe owner of tbe real

property anywbere witbin tbe State, or if personal service can-

not be made upon tbe defendant by reason of bis absence from tbe

State, tbe summons may be served by publication. Lien Law,

sections 46 to 61. And in ordinary actions, tbe summons is di-

rected generally to any constable of tbe county wbere tbe justice

resides (Code of Civil Pro. § 2877), and may be served in any

part of tbe county. To tbis extent tbe jurisdiction of tbe justice

is not limited by tbe boundaries of bis town.

But even in tbose classes of actions of wbicb tbe statute bas

specially conferred jurisdiction upon justices of tbe peace, tbat

jurisdiction cannot be exercised in every case by any justice of tbs

county witbout regard to tbe residence of tbe parties. In tbis

respect tbe Code imposes certain limitations.

"An action must be brougbt before a justice of tbe town or city

wbere one of tbe parties resides, or a justice of an adjoining town

or city in tbe same county, except in one of tbe following cases:

"1. Wbere tbe defendant bas absconded from bis residence, it

may be brought before a justice of the town or city in which the

defendant, or a portion of bis property, is at tbe time of the com-

mencement of the action.

"2. Where the plaintiff is not a resident of the county, or if

there are two or more plaintiffs when all are nonresidents thereof,

it must be brougbt in the town wbere tbe defendant resides, or in

any adjoining town thereto.

"3. Wbere tbe defendant is a nonresident of tbe county, it may
be brougbt before a justice of tbe town or city in wbicb he is at tbe

time of tbe commencement of tbe action.

"4. Wbere it is specially prescribed by law that a particular

action may be brougbt before a justice of the town, city, county, or

district wbere an offense was committed or wbere property is

found.

"5. In any town adjoining an incorporated city, no justice of

such town shall have jurisdiction of any action brought against a

resident of such adjoining city unless one of the parties plaintiff

in the action is a resident of such town." Code of Civil Pro.

§ 2869. A non-resident plaintiff may bring suit against a non-

resident defendant in the justices' court of any town wbere the

defendant may be found, for Code of Civil Procedure, section

2869 regulates rather than defines the jurisdiction of courts of
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justices of the peace. Drew v. Cass, 129 App. Div. 453. Dale

V. Prentice, 126 App. Div. 137.

For the purpose of determiniug the town or city in which an

action must be brought where the defendant is a corporation, for-

eign or domestic, a railroad corporation, or a corporation, associa-

tion, partnership, or person, doing business in the State as an

express company or insurance company, the defendant is deemed

a resident of the town or city where the person, to whom a copy of

the summons is delivered, resides. Ih.

The general provision authorizing actions to be commenced in

the town or city where any party resides is applicable in all cases

except those specifically enumerated in the succeeding subdivisions

of the section cited. McKey v. Lochner, 43 App. Div. 43. There-

fore where the plaintiff is a nonresident of the county and the

defendants reside in different cities in the county, not adjoining,

the general provision is applicable, and the plaintiff may sue in

the town where one of the defendants resides. Ih.

Where the plaintiff is a nonresident of the county and the

defendant is a resident of an incorporated city in the county, the

action cannot be commenced in a town adjoining the city. In

such case, the preliminary clause of the section cited, and subdi-

visions 2 and 5 must be read together. Dodd v. Ecker, 24 App.

Div. 613. Sutphen v. Clarh, 119 App. Div. 671. Under Code of

Civil procedure, sections 2861, 2869, a justice of the peace has no

jurisdiction of an action both parties to which are non-residents

of the state. Drew v. Cass, 60 Misc. 20. It was held in the

case oi Dodd v. Eclcer, above cited, that subdivision 2 of section

2869 of the Code, as now amended does not enlarge or change the

jurisdiction conferred by the preliminary clause of that section,

and that it might properly be omitted from the statute.

Subdivision 2 of section 2869 of the Code, prior to its amend-

ment in 1895, permitted a nonresident plaintiff to bring his action

before a justice of the town or city in which the plaintiff or his

attorney might be at the time of its commencement. Bird v.

Crane, 26 Hun, 531; Patrick v. Williamson, 19 App. Div. 451.

The amendment renders these decisions obsolete. Where the

plaintiff is a resident of an incorporated city, and the defendant

is a nonresident of the county, the plaintiff may bring his action

in a town adjoining the incorporated city. Head's Iron Foundry

V. Sanders, 77 Hun, 432 ; Blavin v. Mansfield, 77 Hun, 535. So

where the plaintiff and the justice reside in the same town and the
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defendant is a nonresident of the county, the action may be

brought in the town in which the plaintiff resides, notwithstanding

the defendant is in another town in the same county where the

action is commenced. Bennett v. Weaver, 50 Htm, 111. A jus-

tice of the peace has jurisdiction over a civil action between a non-

resident plaintiff and a defendant non-resident of the county, pro-

vided the defendant be served with process within the town for

which the justice sits. Dale v. Prentice, 126 App. Div. 137 ; Dodd

V. Echer, 24 App. Div. 636.

Subdivision 3 of section 2869 of the Code in no way restricts

or diminishes the jurisdiction of the justice, but, on the contrary,

narrows the limitation of his jurisdiction contained in the main

or preliminary clause of the section, and thus enlarges it by extend-

ing it to an additional case. Bennett v. Weaver, 50 Hun, 111

;

Slavin v. Mansfield, 77 Hun, 535 ; Head's Iron Foundry v. San-

ders, 77 Plun, 432.

Where both the plaintiff and defendant are residents of the

county and of the same town, a justice of the peace of another

town, not adjoining, has no jurisdiction of the person of the

defendant. Larocque v. Harvey, 57 Hun, 366; Houghtaling v.

Groeshech, 51 IT. Y. 1. And a justice of the peace cannot try a

case before a jury in an adjoining town, where he has an office,

even by consent of the parties. Eisenberg v. Lape, 103 IS!". Y.

Supp. 169. An action for a penalty under the Forest, Fish

and Game Law "may be brought in any town of the county

in which the penalty is incurred or of the county in which the

defendant resides." Laws of 1890, ch. 20, § 185. See People v.

Haskell, 47 App. Div. 225, and Laws of 1895, ch. 974, § 232.

It has been held that the jurisdiction of an action of replevin is

to be determined by section 2919 of the Code, which confers it

upon the justice of the county in which the chattel is found, and

that the provisions of section 2869 do not apply. Wehb v. Hecox,

27 Misc. 169. A summary proceeding to recover the possession

of real property may be broiight before a justice of the peace of

the city or town wherein the real property or a portion thereof is

situated; or, where the property is situated in an incorporated

village, the boundaries of which embrace portions of two or more
towns, it may be brought before a justice of the peace of either

town who keeps an office in the village. Code of Civil Pro.

§ 2234. An action to recover a penalty against a person permit-

ting cattle, etc., to run at large or to be herded or pastured in a
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public street, highway, etc., may be brought in a justice's court

held in the town or district in which the animals are found run-

ning at large, herded, or pastured. Id. § 3082.

Towns which touch at their corners are adjoining towns within

the meaning of the statute. Holmes v. Carley, 31 IsT. Y. 289.

If a justice of the peace renders a judgment in an action brought

in the wrong town, the judgment may be reversed on appeal.

Tiffany v. Gilbert, 4 Barb. 320; Willins v. Wheeler, 8 Abb. 116;

17 How. 93 ; 28 Barb. 669 ; Larocque v. Harvey, 57 Hun, 366.

As to amount.—A justice of the peace must keep within the

jurisdiction conferred upon him as to the amount involved in the

action or special proceeding if a limit as to amount is fixed by

statute. See Mattison v. Baucus, Lalor's Sup. to Hill & Denio,

521.

In some cases a limit as to the amount of a demand of which

a justice may take cognizance, has been fixed by statute, and in

•others no limit has been prescribed. ISTo amount is fixed as the

limit to the jurisdiction of the justice in an action upon a surety

bond taken by a justice of the peace. See Code of Civil Pro.

§ 2862, subd. 5. Two hundred dollars is the amount fixed as the

limit to the jurisdiction of the justice in an action upon a judgment

rendered in a court of a justice of the peace, or in any Superior

Court being a court not of record. Id. subd. 6. The statute also

permits the plaintiff, in an action against a person suffering ani-

mals to stray in a public street or highway, to recover the full

amount of the penalties given by the statute, although the amount

exceeds the sum for which a justice can render judgment in an

ordinary action. Id. § 3083.

In an action of replevin, or, as it is termed in the Code, an

action to recover a chattel, the jurisdiction of the justice as to

amount is made to depend exclusively upon the value of the chattel

as stated in the affidavit made on the part of the plaintiff, and not

upon the actual value of the chattel as stated in the complaint or

proven upon the trial. Id. § 2862, subd. 7; Dennis v. Crittenden,

42 IST. Y. 542. Where a requisition to replevy, based on an affi-

davit stating the actual value of the property, issues with the sum-

mons, the question of jurisdiction can be determined by a mere

inspection of the affidavit. But a plaintiff is not obliged to resort

to the provisional remedy given by the statute. He may com-

mence and prosecute his action in the ordinary manner and de-

mand and obtain judgment for the possession of the chattel as
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if a requisition had issued. Code of Civil Prp. § 2933 ; Delin

V. Siohl, 2 Civ. Pro. E. 222; Ouyon v. Booney,'25 St. Eep. 326;

Bame v. Seyhora, 77 Hun, 529; Young v. Carey, 29 Misc. 278.

In such action there will be no affidavit stating the value of the

chattel sought to be recovered, and no measure of jurisdiction, as

to amount, furnished.

The justice has jurisdiction to render judgment upon the con-

fession of a defendant, where the sum confessed does not exceed

$500. Code of Civil Pro. § 2864.

A justice of the peace cannot take cognizance of a civil action

where, in a matter of account, the sum total of the accounts of

both parties proved to the satisfaction of justice exceeds $400.

Id. § 2863, subd. 4. Under the Code of Civil Procedure, section

2863, subdivision 4, providing that a justice of the peace cannot

take cognizance of a civil action where, in a matter of account, the

sum total of the accounts of both parties proved to the satisfaction

of the justice exceeds $400, a justice has no authority to de-

termine that the total amount of the accounts of parties to an action

brought before him exceeds that sum, and that, therefore, he has

no jurisdiction except upon proof of that fact, and an inspection

of the pleadings is not sufficient. Bale v. Prentice, 110 N. Y.

Supp. 535.

The word "accounts" as used in this section relates to de-

mands and is not restricted to running accounts. Glackin v. Zel-

ler, 52 Barb. 147; Crim v. Cronhhite, 15 How. 250; JJnderliill

v. Rushmore, 51 App. Div. 204.

Although the statute provides that a justice of the peace shall

not take cognizance of a civil action where, in a matter of ac-

count, the sum total of the accounts of both parties, proved to

his satisfaction, exceeded $400, it does not deprive him of all

jurisdiction of the action from its inception in a sense that

all his proceedings therein are without jurisdiction and void in

case the sum total of the accounts of both parties exceed that

sum, or because the amount claimed in the pleadings may exceed

that amount. The statute invests the justice with the power of

adjudicating the question whether the accounts do in fact exceed

that sum, and fixes the time when he may decide it, to wit, when
the fact shall be proved to his satisfaction. This period cannot

arrive until the trial has commenced and the proofs have been
entered upon. Until he decides this question he has jurisdiction

to act. White v. Place, 40 Hun, 481 ; Glackin v. Zeller, 52 Barb.
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147. When this fact is proved to his satisfaction he must render

a judgment of discontinuance against the plaintiff, with costs.

Code of Civil Pro. § 2950. The justice cannot determine this

question upon the pleadings alone. The Code requires that before

he shall dismiss the action he shall be satisfied by evidence. Par-

ker V. Eaton, 25 Barb. 122 ; Glachin v. Zeller, 52 Barb. 147; Bart-

lett V. Mudgettj 75 Hun, 292. The amount may be proved by the

admission of the parties, or by oral or documentary evidence, but

unless proved by some or all of these kinds of proof, the justice

has jurisdiction and must proceed with the trial of the issues.

Bradner v. Howard, 14 Hun, 420, 75 E". Y. 417. A justice of the

peace cannot, without taking evidence to sustain the finding, oust

himself of jurisdiction on the ground that the amount in contro-

versy between the parties exceeds $400, the limit of his jurisdic-

tion. Dale V. Prentice, 126 App. Div. 137; Glackin v. Zeller,

52 Barb. 147; Bartlett v. Mudgett, 75 Hun, 292.

It is important to notice that the statute does not apply unless

the accounts or claims litigated exceed $400. For, if the accounts

have exceeded $400, but the parties have settled and struck a bal-

ance, so that the amount in controversy is less than that sum,

the justice will have jurisdiction. Ahernathy v. Abemathy, 2

Cow. 413, 416. So where the accounts have exceeded $400, and

the amount has been reduced by payments to less than that sum,

the justice has jurisdiction. Matteson v. Bloomfield, 10 Wend.

555, and note at the end of case; Ward v. Ingraham, 1 E. D.

Smith, 538 ; Crim v. Cronhhite, 15 How. 250 ; Bartlett v. Mudgett,

75 Hun, 292; White v. Place, 40 Hun, 481; Burdick v. Hale,

13 Abb.-lSr. C. 60; Brisbane v. BavJc of Batavia, 36 Hun, 17;

Shaw V. Roberts, 37 St. Eep. 862 ; Bussell v. Bardes, 39 St. Eep.

41 ; Fuller v. Conde, 47 K Y. 89.

In Hoodless v. Brundage, 8 How. 263, the plaintiff sued the

defendant on a promissory note which, with interest, amounted

to $258.60, but claimed and demanded judgment for a balance

only of $95.85. The defendant, on the trial, proved his account

to be $253.48, and the referee reported a balance due the plain-

tiff of $5.20. The question was, whether the plaintiff was en-

titled to costs on the ground that the demands of the parties al-

lowed by the referee, in the aggregate, exceeded $400, and there-

fore deprived a justice of the-peace of jurisdiction. Held, that he

was not. The only claim proved was the defendant's claim,

which, with the plaintiff's demand, was short of $400. If the
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plaintiff's claim exceeds $400, and the amount is reduced by a.

set-off to a sum less than $100, the justice will not have jurisdic-

tion even if the amount of the recovery does not exceed six cents.

Stilwell V. Staples, 3 Abb. 365 ; /S. C, 5 Duer, 691. If the plead-

ings show that the amount of the accounts on both sides exceed

$400, and the parties on the trial admit the correctness of the

items, and the balance recovered is less than $100, the justice has.

no jurisdiction, for the admissions of the parties would be prov-

ing the accounts within the statute. Stilwell v. Staples, 3 Abb.

365 ; S. C, 5 Duer, 691. Where the complaint in an action in a

justice court demands judgment for $300, a judgment for $100,.

must be reversed, under Code of Civil Procedure, section 2862,

limiting the jurisdiction of the justice in an action for breach of

contract to an amount not exceeding $200, though the question of

jurisdiction was not raised in the court below. Cook v. Cook,.

107 ]Sr. Y. Supp. 384.

In Gilliland v. Camphell, 18 How. 177, an action was brought,

upon a promissory note for $186, given on a settlement of ac-

counts between the parties, and a defense interposed on the ground

of a mistake in fact as to any amount being due to the plaintiff,.

and the referee, on the trial, examined all the accounts between,

the parties, which exceeded $2,000, and corrected the errors com-

mitted in their settlement, which reduced the amount of the note-

down to $26.12, and thereupon reported his conclusions of fact,

and added thereto his conclusion of law, "that the plaintiff recover-

of the defendant $26.12, with costs." Held, that by the facts

found, a justice of the peace had no jurisdiction of the action.

The limitation as to the amount for which the justice has juris-

diction under section 2862 of the Code applies only to the plain-

tiff's cause of action. The limitation contained in subdivision 4
of section 2863 of that act relates only to matters of account.

And there is no provision of the Code limiting the amount of the-

counterclaim which a defendant may interpose when sued in a.

justice's court. The qualification of section 501 by section 2945

goes to the nature of the causes of action which may be interposed

as a counterclaim, but does not limit the amount. Heigle v. Wil-

lis, 50 Hun, 588.

If the defendant raises an objection to the jurisdiction of the-

justice upon the ground that the accounts of the parties at issue-

exceed $400, and procures a discontinuance of the action, he will

be estopped from afterward asserting that the justice had juris-
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diction of the action when sued in the Supreme Court, and the

question of costs depends upon the question of the jurisdiction

of the justice. Bradner v. Howard, 75 N. Y. 417. How far the.

detennination of this question of jurisdiction by the justice is,

conclusive on appeal need not here be considered. See Parker v.

Eaton, 25 Barb. 122 ; Sheldon v. Wright, 5 N. Y. 497 ; SUnnion.

V. Kelly, 18 N. Y. 355; Crannell v. Comstoch, 12 Hun, 293;.

Bartlett v. Mudgett, 75 Hun, 292; White v. Pla£e, 40 Hun, 481;,

Code of Civil Pro. § 3063.

As to character of the parties.— An action cognizable by a jus-

tice of the peace may be brought by or against a corporation ; by
or against a natural person in his own right ; by or against a town
or county officer in his official character; or by an executor or ad-

ministrator, trustee of an express trust, or a receiver in supple-

mentary proceedings. Code of Civil Pro. § 2865. But a justice

of the peace cannot take cognizance of a civil action where the

people of the State are a party, except for one or more fines or

penalties not exceeding $200, nor of an action brought against an

executor or administrator as such, except where the amount of

the claim is less than the sum of $50, and the claim has been duly

presented to the executor or administrator and rejected by him.

Id. § 2863, subds. 1 and 5. Where a claim on an open account

against a decedent, as presented to his administrator, is less than

$50, a justice of the peace has jurisdiction, although the interest

demanded in the complaint would, if recovered, exceed that sum..

Spencer v. Hall, 30 Misc. 75.

§ 2. Jurisdiction of the Person.

It is not only important that a justice should exercise his juris-

diction within its legal territorial limits, but that he should also

have jurisdiction of the persons of the parties to the action.

The law, which has conferred jurisdiction over the persons of

parties, has declared with precision in what manner that jurisdic-

tion is to be exercised. And, since justices do not possess any

authority but that which is conferred by the statute, if there is

not a compliance with the statute, there will be no jurisdiction of

the action.

No man is to be condemned unheard, and, therefore, process is

given to courts to bring parties before them for the purpose of

determining rights.
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How and when acquired.— Under the former practice it was

often a matter of no small difficulty to determine which of the

six different kinds of process authorized by the statute should be

employed for the commencement of a particular action. ,
If the

wrong process was served, the justice might fail in acquiring juris-

diction; and if the right process was served, but without the

observance of certain requirements of the statute, which were made
conditions precedent to the right to issue that particular process,

then the court might fail in acquiring jurisdiction. Under the

present practice there is but one form of process for the commence-

ment of an ordinary action, and that is a summons.

An ordinary action is commenced before a justice of the peace,

either by the parties appearing voluntarily and joining issue or by

the service of a summons. Code of Civil Pro. § 2876. Unless

the defendant appears and joins issue voluntarily, jurisdiction of

the person can be acquired only by due service of a summons;
and jurisdiction will not be acquired by the unauthorized appear-

ance of some person professing to act for the defendant. Sperry

v. Reynolds, 65 JST. Y. 179. So if an action is brought before a

justice of the peace of the wrong town, and personal service of

the summons is made upon the defendant beyond the territorial

jurisdiction of the court, the general appearance of the defend-

ant to raise the question of jurisdiction by answer will not give

the justice jurisdiction of the person of the defendant or of the

cause of action. See Landers v. Staten Island B. R. Co., 53 'N. Y.

450; Wheeloch v. Lee, 74 N". Y. 495. So the appearance of the

defendant before the justice under arrest in the custody of a con-

stable, and the entry of a plea of not guilty and claim of owner-

ship of the property in suit, is not a voluntary appearance, and, in

the absence of the service of a summons on the defendant, the jus-

tice will acquire no jurisdiction. Bamsay v. Bohinson, 86 Hun,
511.

A justice does not take jurisdiction of an action at the time of

issuing the summons, nor does he obtain jurisdiction of the action

and of the person of the defendant at the time the summons is

personally served. But when a legal summons issued by a justice

has been duly served, giving to the defendant by such service due
and legal notice of the time and place at which to appear and
answer, and such service appears by a proper return of the con-

stable indorsed thereon, the justice, having such summons and re-

turn before him, obtains jurisdiction of the person of the defend-



JUEISDICTION OF A JUSTICE. 2241

ant after waiting one hour after the time named in the summons
for the appearance of the parties, whether the defendant is present

or not. Sagendorph v. Shult, 41 Barb. 102.

Mere presence of a defendant in a courtroom is not such an

appearance as will give the justice jurisdiction of the person of a

defendant who was not present for the purpose of appearing

therein. See Merkee v. City of Rochester, 13 Hun, 157. To the

fact of appearance must he added the further fact of joining issue

to amount to a waiver of process. Code of Civil Pro. § 2876.

In one case a summons was served by copy, and afterward the

parties appeared before a justice for the purpose of commencing
an action, when, on the request of the defendant, the cause was
adjourned without the joinder of issvie; and it was held that this

did not authorize the justice to proceed on the adjourned day with

the trial of the case in the absence of the defendant, as no action

had been commenced by the prior proceedings or was then pend-

ing before him. Lester v. Crary, 1 Denio, 81.

It may be stated generally that where there is no appearance on

the part of the defendant, jurisdiction of his person can be ac-

quired only by the personal service of a summons upon him within

the territorial jurisdiction of the court, or by some other author-

ized form of service declared by statute to be equivalent to per-

sonal service. See Hunt v. Hunt, 72 N. Y. 217, 237; Gibhs v.

Queen Ins. Co., 63 K Y. 114; Jenkins v. Fahey, 73 IST. Y. 355.

Void process is no process ; and if a summons is served in which

there was, at the time of its delivery to the constable for service,

a blank as to date or otherwise, the process being void by statute,

the justice will acquire no jurisdiction of the defendant by the

service. See Hannaman v. Muckle, 20 Civ. Pro. R. 296 ; Code of

Civil Pro. § 3135; Clapp v. Graves, 26 N. Y. 418. It would be

otherwise if the summons was simply irregular and, therefore, ca-

pable of amendment. Ih.

Waiver of errors in proceedings to acquire jurisdiction.—The

right to object was given for the benefit of the defendant. And
there is no maxim of the law more familiar than that which de-

clares that every man is at liberty to renounce any benefit which

the law has reserved for him. Tomhs v. Rochester & Syracuse K.

B. Co. 18 Barb. 583 ; Conkling v. King, 10 ~E. Y. 446, opinion

;

Buel V. Trustees of Lockport, 3 IsT. Y. 197; Baker v. Braman, 6

Hill, 47. This maxim applies as well to the right to object to

defects in process as to any other right.

141
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The rule, that a defendant, by voluntarily appearing and join-

ing issue, without objection, waives the objection so far that juris-

diction is obtained over his person, is sustained by a numerous,

and nearly unbroken, series of cases in this State. Day v. Wilber,

2 Cai. 135 ; Malone v. Clark, 2 Hill, 658 ; Onderdonk v. Ranlett,

3 Hill, 323 ; Bloodgood v. Overseers of Jamaica, 12 Johns. 285

;

Andrews v. Thorp, 1 E. D. Smith, 615 ; Monteith v. Cash, 1

E. D. Smith, 412; Aldrich v. Ketcham, 3 E. D. Smith, 577;
Bray v. Andreas, 1 E. D. Smith, 388 ; Cunningham v. Phillips,

1 E. D. Smith, 417; Hogan v. Baker, 2 E. T>. Smith, 22; Pauld-

ing V. Hudson Mfg. Co. 2 E. D. Smith, 38 ; Gossling v. Broach,

1 Hilt. 49 ; Mahoney v. Penman, 4 Duer, 603 ; Dempsey v. Paige,

4 E. D. Smith, 218 ; BoUnson v. Fes^, 1 Sandf. 19 ; Ciopp v,

(?rai;es, 26 N. Y. 418; Sanborn v. Lefferts, 58 JST. Y. 179. And
it is said that a defendant can never appear and join an issue of

law or fact without waiving all objections to the regularity or

sufficiency of the service of the process upon him. Ogdenshurgh,

etc., B. B. Co. V. Vermont, etc., R. B. Co., 63 IST. Y. 176. The
filing of an answer is a waiver of objections to improper service of

process, where no objection is made except by pleading want of

jurisdiction in the answer. Darling v. Protective Assurance Asso-

ciation, 127 ]Sr. Y. Supp. 486. Objection to a justice's jurisdic-

tion on the ground that neither of the parties resided in the town,

and because on an adjourned day the case was not called until

more than an hour after the time set, was waived where the parties

went to trial without making it. Huber v. Ehlers, 76 App. Div.

602. But it has also been repeatedly held that a party may
appear and object to the defects in the process; and, if his ob-

jections are overruled, he may then join issue on the merits with-

out waiving his previous objections. Wheeler v. Lampman, 14
Johns. 481; Shannon v. Comstock, 21 Wend. 457; Camp v. Tib-

betts, 2 E. D. Smith, 20; Dewey v. Greene, 4 Denio, 93 ; Allen v.

Stone, 9 Barb. 61 ; Bessequie v. Brownson, 4 Barb. 541 ; Cunning-

ham V. Goelet, 4 Denio, 71; Belden v. New York & Harlem B. B.
Co. 15 How. 17 ; Horton v. Fancher, 14 Hun, 172 ; Baird v.

Heifer, 12 App. Div. 23 ; Avery v. Slack, 17 Wend. 85. In the

last case, the court said, Cowen, J. : "But it is said that the de-

fendant waived the objection by pleading over. Not so. He made
a specific objection in due season, and that being overruled, he was
compelled to plead or give up all he had to say on the merits.

Resistance, to the extent of a man's power, is certainly a new kind
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of waiver." See Mooney v. Hudson River R. R. Co. 3 Daly, 105,
108; Nickerson v. Ruger, 76 N. Y. 279, 283.

Upon a special appearance for the purpose of testing the juris-

diction of the court, the motion to dismiss the action for want of

jurisdiction should distinctly and definitely point out the defect

upon which the defendant relies. If the defendant takes the

wrong objection and fails to take the right one, and, on the objec-
tion being overruled, appears generally in the action and answers,

he will by so doing submit himself to the jurisdiction of the court,

so far as the mode of bringing him into court is concerned, and
from that time forward the justice will have jurisdiction of his

person through his own voluntary appearance and consent. F(d-

rick v. Williamson, 19 App. Div. 451.

Objection to the jurisdiction over the person of a party may be
expressly waived, or it may be waived by implication ' by means,

of any act indicating a design of the person entitled to take it, not

to insist upon it. People v. Brennan, 6 T. & C. 120 ; 3 Hun, 666

;

Allen V. Malcolm, 12 Abb. N. S. 335. But it will not be waived
by putting in an answer protesting against the exercise of juris-

diction. Sullivan v. Franzee, 4 Kob. 616 ; Wheeloch v. Lee, 74
N. Y. 495 ; 5 Abb. K C. 72.

Objection, when and how taken.— It is an elementary principle

recognized in all cases, that to give binding effect to the judgment
of any court, whether of general or limited jurisdiction, it is essen-

tial that the court should have jurisdiction of the person as well

as of the subject-matter, and that the want of jurisdiction over

either may always be set up against a judgment when sought to be

enforced, or when any benefit is claimed under it. Ferguson v.

Crawford, 70 N. Y. 253.

When an attempt has been made to commence an action before

a justice of the peace, and there has been a failure to obtain juris-

diction of the person of the defendant, he is not bound to attend

before the justice on the return day of the summons to object to

the proceedings against him, or to take any other steps whatever.

If the justice proceeds to render judgment as if jurisdiction had

been acquired, the defendant may obtain a reversal of the judgT

ment upon an appeal to the County Court. Sperry v. Reynolds,

65 'E. Y. 179.

A failure to appear before the justice on the return day of the

summons to take objection to the jurisdiction of the court is always

attended with considerable risk, and may necessitate no little
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expenditure of time and money to obtain relief from a judgment

rendered perhaps in ignorance of the jurisdictional defect. The
better practice, in the majority of cases, is to attend on the return

day of the summons, and when the cause is called, to appear spe-

cially and object to the jurisdiction of the justice. If the juris-

dictional defect appears in the papers before the justice nothing

further is needed. If it does not so appear, the facts should be

set forth in an affidavit, which should be filed with the justice.

If these objections are disregarded by the justice, they can be

raised on appeal to the County Court, and must be there consid-

ered and passed upon, even though frivolous and devoid of merit.

Maxon v. Reed, 8 Hun, 618. A defendant in a justice's court

who has been proceeded against by irregular or incomplete service

of the summons, and who for any sufficient reason has not present-

ed his objections to the justice upon the purported return day of

the summons, may still have protection and relief by appeal and

presentation of the facts in the appellate court. People ex rel.

Ballin v. Smith, 184 IST. Y. 96. Care should be taken to clearly

and definitely point out the precise defect upon which the party

relies, for a wrong objection will be unavailing and one not taken

will be waived. Patrick v. Williamson, 19 App. Div. 451. In

a justice's court the objection cannot be taken by demurrer. But
the question of jurisdiction can be raised at any time, and juris-

diction cannot be conferred by consent. Midler v. Lease, 91 N.
Y. Supp. 1481; Davidshurgh v. KnicTcerhocker Life Insurance

Company, 90 K Y. 526.

The record is never conclusive as to the recital of jurisdictional

facts, and the defendant is always at liberty to show a want of

jurisdiction, although the record avers the contrary. If the court

had no jurisdiction it had no power to make a record, and the sup-

posed record is not in truth a record. Harrington v. People, 6

Barb. 607; Noyes v. Butler, 6 Barb. 613; Hard v. Shipman, 6

Barb. 621 ; Starhuch v. Murray, 5 Wend. 158 ; People v. Davis,

61 Barb. 456, 467. And see Ferguson v. Crawford, 70 N. Y.
253.

A docket-book of a justice of the peace is only presumptive evi-

dence of the matters of fact stated therein, and the presumption
may be repelled by proof. Code of Civil Pro. §§ 3148, 3155.

The return of a sheriff or constable is not conclusive as evidence.

Id. §§ 933, 1734, 2970; Wheeler & Wilson Mfg. Co. v. McLaugh-
lin, 28 St. Eep. 372. And when the jurisdiction of a court or
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officer is made to depend on the return of process in a given form,

or a proof of a particular fact, and the return is not substantially

in the form prescribed, or the fact is not proved, the court or

officer does not acquire jurisdiction, and the proceedings are ut-

terly void. Stone v. Miller, 62 Barb. 430.

From v?hat has been stated and from the authorities cited, it is

apparent that the defendant may raise the question of jurisdiction

of his person on the return day of the summons, on appeal, or

whenever the judgment is sought to be enforced against him, or

any right or benefit is claimed under it. He must raise the objec-

tion before the justice, if he appears in the case, or he vs^ill be

deemed to have waived the objection. Whether he will raise the

question directly upon the return day of the summons, or collater-

ally in an action for the wrongful taking of his property under

execution issued upon the judgment rendered in the action or

otherwise is merely a question of good judgment and discretion.

When the jurisdiction of a court of limited authority depends

on a fact, which must be ascertained by that court, and such fact

appears and is stated in the record of its proceedings, a party to

such proceedings who had an opportunity to controvert the juris-

dictional fact, but did not, and contested upon the merits, cannot

afterwards, in a collateral action against his adversary in those

proceedings, impeach the record and show the jurisdictional fact

therein stated to be untrue. Reich v. Cochran, 105 App. Div.

542.

§ 3. Jurisdiction of the Property.

Under the former practice a warrant of attachment was one of

the many forms of process authorized by law for the commence-

ment of an action. Under the present practice it is a mere pro-

visional remedy; and an action in which a warrant issues is com-

menced in the same manner as other actions, by the service of a

summons in some of the modes prescribed by law, or by the volun-

tary appearance and joinder of issue by the parties. Personal

service of the summons is dispensed with in case the defendant

cannot be found within the county, and another form of service is

authorized to meet the necessities of the case. Code of Civil Pro.

§ 2910. Rosenthal v. Grouse, 1 How. IST. S. 447.

But it is by the service of the summons, and not by the warrant

of attachment, that the action is commenced. The object of the
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attachment is to seize and hold the goods until the creditor shall

have an opportunity to try the question of indebtedness with his

debtor, and to obtain an execution upon the judgment, if one is

rendered in his favor. After a levy has been made under an exe-

cution, the officer holds the goods by virtue of the execution,

except so far as the priority of the levy under the attachment

inures in favor of the execution. Stone v. Miller, 62 Barb. 430;

Ly-iich V. Crary, 52 K Y. 181; 14 Abb. K S. 85. The war-

rant of attachment, therefore, merely gives control of the property

of the defendant in the interim between the issuing of the sum-

mons and the levy of the execution in the action. If the summons
has been personally served upon the defendant in the action, or if

the defendant has appeared generally therein, or if a judgment
may be taken against the defendant as being indebted jointly with

another defendant who has been thus summoned, or who has thus

appeared, the justice may proceed to hear and determine the action

although he has vacated the warrant of attachment. But in

every other case the justice on vacating the warrant of attachment

against the property of the defendant must dismiss the action as

to him. Code of Civil Pro. § 2917. If the property of the

defendant has been duly attached and the attachment is not va-

cated, the justice must proceed to hear and determine the action,

although the defendant has not appeared, and the summons has

not been personally served upon him; but the judgment will be

only presumptive evidence of indebtedness, and the execution

issued thereon can be satisfied only out of the property attached.

Id. § 2918.

From what has been said it will be readily seen that a justice

of the peace may temporarily acquire power over the property of

a defendant without acquiring jurisdiction of his person by the

personal service of a summons upon him. But to authorize the

exercise of this power an affidavit must be made showing, to the

satisfaction of the justice, the existence of the facts which author-

ize a resort to the remedy, and an undertaking must be executed

to the defendant to the effect prescribed by the statute. Code of

Civil Pro. §§ 2906, 2908. Morse v. McQuaid, 106 ]^. Y. Supp.

862; Franke v. Havens, 102 App. Div. 67; Smith v. Holt, 37
App. Div. 24; Proctor v. Whitcher, 15 App. Div. 227; Wells v.

Sisson, 14 Hun, 267; Millius v. Shafer, 3 Denio, 60; Comfort v.

Gillespie, 13 Wend. 404; Colver v. Van Valen, 6 How. 102;
Kirk v. Wilds, 11 Barb. 520; Williams v. Barnammi, 19 Abb.
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69 ; Dewey v. Oreene, 4 Denio, 93 ; Sickles v. Sullivan, 5 Hun,
569; Garrison v. Marshall, 44 How. 193; Greene v. Gonzalez, 2

Daly, 412; Schoonmaker v. Spencer, 54 N. Y. 366; Z^a^yis v.

Fleming, 18 "Weekly Digest, 460 ; Miller v. Brinkerlioff, 4 Denio,

118; Smith v. Luce, 14 Wend. 237; Connell v. Lascelles, 20

"Wend. 77; Stewart v. Brown, 16 Barb. 367; Fros^ v. Willard,

9 Barb. 440; Clearwater v. JSriZZ, 61 K Y. 625; Be7inett v.

Brown, 20 N. Y. 99; Bascom v. Smith; Riley v. Skidmore, 6

N. Y. Supp. 107. There must be a strict compliance with every

requirement of the statute in relation to- obtaining jurisdiction.

If the justice issues the warrant without any affidavit, he acts

without jurisdiction, his proceedings are void, and he is liable as a

trespasser. Adkin v. Brewer, 3 Cow. 206 ; Vosburgh v. Welch,

11 Johns. 175. And see Donnell v. Williams, 21 Hun, 216. So,

if the justice issues the warrant when the undertaking required

by statute has not been given, he will acquire no jurisdiction, and

he will be liable as a trespasser. Davis v. Marshall, 14 Barb. 96

;

Kelly V. Archer, 48 Barb. 68 ; Homan v. Brinckerhoff, 1 Denio,

184; Tiffany v. Lord, 65 N. Y. 310. And if both the affidavit

and undertaking are wanting, the justice will clearly be without

jurisdiction to issue the warrant. Adkins v. Brewer, 3 Cow. 206

;

Davis V. Marshall, 14 Barb. 96. So, if a justice issues an at-

tachment in an action to which the statute authorizing the war-

rant to issue has no application, he will acquire no jurisdiction,

and his proceedings will be treated as a nullity v/hen they come

in question, either directly or collaterally. See Risley v. Phcenix

Bank, 83 N. Y. 318, 337. So, if the warrant issues upon an

affidavit, but the affidavit is wholly silent as to any material

fact required by the statute to be stated therein, the act of the

justice will be wholly without jurisdiction, and the warrant will

be declared void in whatever form the question may arise.

Staples V. Fairchild, 3 IST. Y. 41 ; Donnell v. Williams, 21 Hun,

216; Lyons v. Blakesly, 19 Hun, 299; Kelly v. Archer, 48 Barb.

68 ; Smith v. Holt, 37 App. Div. 24. But in order to defeat the

jurisdiction of the justice, there must be a total want of evidence

upon some essential point. Schoonmaker v. Spencer, 54 IST. Y.

366. See Steuben County Bank v. Alherger, 78 IST. Y. 252, 258.

If the proof presented to the justice has a legal tendency to make

out a proper case, in all its parts, for issuing the warrant, then,

though the proof may be slight and inconclusive, the warrant will

be valid until it is set aside by a direct proceeding for that pur-
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pose. In the one case the court acts without authority; in the

other, it only errs in judgment upon a question properly before it

for adjudication. In the one case there is a defect of jurisdiction

;

in the other, there is only an error in judgment. Want of juris-

diction makes the act void ; but a mistake concerning the just

weight of evidence only makes the act erroneous, and it will stand

until reversed. Staples v. Fairchild, 3 IST. Y. 41. See Boston v.

Malavasi, 7 Daly, 147 ; Allen v. Mayor, 7 Daly, 229 ; Skinnion v.

Kelley, 18 K Y. 355 j Miller v. Brincherhoff, 4 Denio, 118; Den
v. Turner, 9 Wheat. 541 ; Kissock v. Grant, 34 Barb. 144.

Jurisdiction of the person of the defendant and of the subject-

matter of the action carries with it jurisdiction of the property of

the defendant within reach of the process of the court so far as to

render such property subject to the ordinary process of the court

for the enforcement of the judgment which may be rendered in

the action. Therefore as has been stated, if a warrant of attach-

ment has been vacated, and the court has lost control of the prop-

erty of the defendant during the time intervening between the

vacating of the warrant and the issuing of an execution, the gen-

eral property of the defendant, including that attached, is still

subject to be taken upon an execution issued upon a judgment ren-

dered against the defendant in the action, if the court has acquired

jurisdiction of his person in one of the modes authorized by law.

In such case the power of the court over the property of the de-

fendant is the same as in an action in which no attachment has

issued.

The proceeding by attachment is not the only one in which the

court can acquire jurisdiction of the property of the defendant

before judgment. In an action to foreclose a chattel lien, a war-

rant may be issued by the justice requiring the constable to seize

the chattel and keep it safely to abide the judgment. Lien Law,

section 209 ; Laws 1909, chapter 38, section 209 ; Consolidated

Laws, chapter 33, section 209. In an action to recover the posses-

sion of personal property, he may, at the time of issuing the sum-

mons, issue a requisition requiring the constable to replevy the

property in suit. Code of Civil Pro. § 2921. But in whatever

manner the justice proceeds against the property of the defendant,

he must follow the procedure prescribed by the statute or he will

act without jurisdiction.
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§ 4. Jurisdiction of the Subject-Matter or cause of Action.

Jurisdiction of the subject-matter is power to adjudge concern-

ing the general question involved, and' is not dependent upon the

state of facts which may appear in a particular case, arising under

that general question. It is not merely the power to act upon a

particular state of facts, but is the power to act upon the general

or abstract question, and to determine and adjudge whether the

particular facts presented call for the exercise of the abstract

power. Hunt v. Hunt, 72 N. Y. 217. It does not depend upon

the ultimate existence of a good cause of action in the plaintiff in

a particular case, but may exist where from the first to the last of

the testimony in the case it was apparent that the plaintiff had no

right of action. Ih.

A justice may exercise his judicial authority within the proper

territorial limits, and he may issue process which is proper in

form, but all that will not be of any avail if jurisdiction of the

subject-matter of the action is wanting. And, in cases relating to

the subject-matter of the action, the rule is that there must be a

clear and affirmative grant of jurisdiction or it does not exist.

For, since there is no authority by which a justice can try a civil

action, unless the statute has conferred it, the want of authority

will be as fatal if jurisdiction is not expressly given as though

there had been a prohibition of its exercise in the given case.

Dudley v. Mayhew, 3 K Y. 9 ; Beach v. Nixon, 9 IST. Y. 36 ; Blin

V. Camphell, 14 Johns. 432 ; Cojfin v. Tracy, 3 Cai. 129. In the

one case there would be no jurisdiction because none was conferred

bv law, and of course none would exist ; and in the other case there

would be no jurisdiction because it was expressly prohibited, and

the result would be precisely alike in both cases, viz., a want of

jurisdiction.

The Code declares that a justice of the peace has such jurisdic-

tion in civil action and special proceedings as is specially con-

ferred upon him by statute and no other. Code of Civil Pro.

§ 2861. The limitation is not to the jurisdiction conferred by

that act alone, but to the jurisdiction conferred by statute wher-

ever found. While the Code defines the general civil jurisdiction

of a justice of the peace, the jurisdiction conferred by that act is

of no higher authority than that conferred by any other statute

passed by the legislature of this State. Wherever a statute gives
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a justice jurisdiction of an action, he may exercise it; where no

statute has conferred it, none exist, and none can be conferred by

the consent of the parties to the action.

General civil jurisdiction.^— "Except as otherwise prescribed in

the next section, a justice of the peace has jurisdiction of the fol-

lowing civil actions

:

"1. An action to recover damages upon or for breach of con-

tract, express or implied, other than a promise to marry, where

the sum claimed does not exceed two hundred dollars.

"2. An action to recover damages for a personal injury, or an

injury to property, where the sum claimed does not exceed two

hundred dollars.

"3. An action for a fine or penalty, not exceeding two hundred

dollars.

"4. An action upon a bond conditioned for the payment of

money, where the sum claimed to be due does not exceed two hun-

dred dollars ; the judgment to be rendered for the sum actually

due. Where the sum secured by the bond is to be paid in instal-

ments, an action may be brought for each instalment, as it becomes

due.

"5. An action upon a surety bond, taken by any justice of the

peace.

"6. An action upon a judgment either foreign or domestic ren-

dered in any inferior court not of record, where the sum claimed

does not exceed two hundred dollars. An action upon a judgment,

foreign or domestic rendered in a court of record, where the sum
does not exceed fifty dollars.

"7. An action to recover one or more chattels, with or without

damages for the taking, withholding, or detention thereof, where

the value of the chattel, or of all the chattels, as stated in the aifi-

davit made on the part of the plaintiff, does not exceed two hun-

dred dollars.

"8. An action to recover damages for an escape from the jail

liberties, as provided by chapter two, title two, articles four and
five of this act, where the sum claimed does not exceed fifty dol-

lars." Code of Civil Pro. § 2862.

"But a justice of the peace cannot take cognizance of a civil

action, in either of the following cases

:

"1. Where the people of the State are a party, except for one

or more fines or penalties not exceeding two hundred dollars.
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"0'2. Where the title to real property comes in question, as pre-

scribed in title third of this chapter.

"3. Where the action is to recover damages for an assault, bat-

tery, false imprisonment, libel, slander, criminal conversation,

-seduction, or malicious prosecution, or where it is brought under
sections eighteen hundred and thirty-seven, nineteen hundred and
two, or nineteen hundred and sixty-nine of this act, or sections 28
or 101 of the Decedent Estates Law.

"4. Where, in a matter of account, the sum total of the accounts

of both parties, proved to the satisfaction of the justice, exceeds

four himdred dollars.

"5. Where the action is brought against an executor or adminis-

trator as such, except where the amount of the claim is less than

the sum of fifty dollars, and the claim has been duly presented to

the executor or administrator and rejected by him." Id. § 2863.

"A justice of the peace has also jurisdiction to render judgment,

upon the confession of a defendant, as prescribed in title sixth of

this chapter, where the sum confessed does not exceed five hundred

dollars." Id. § 2864.

A justice has no jurisdiction of an action against the surviving

husband or wife of a decedent and the next of kin of an intestate,

or the next of kin or legatees of a testator to recover, to the extent

of the assets paid or distributed to them, for a debt of the dece-

dent ; nor of an action against the heirs of an intestate or the heirs

and devisees of a testator to enforce a liability for the debts of the

decedent arising on contract to the extent of the estate interest or

right in the real property which descended to them from, or was

effectually devised to, them by the decedent; nor of an action

against legatees or devisees brought by a child, born after the mak-

ing of a will, or by a subscribing witness of a will, to recover a

share of the property of the testator; nor of an action brought by

an executor or administrator of a decedent to recover damages for

a wrongful act, neglect, or default by which the decedent's death

was caused ; nor of an action brought by the people of the State to

recover public funds or other property illegally obtained, con-

verted, etc., or to recover damages or compensation for such con-

version, etc., as all of such actions are expressly withdrawn from

the jurisdiction of a justice by subdivision 3 of section 2863 of

the Code of Civil Procedure.

A justice of the peace has jurisdiction of an action brought in
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the name of the people of the State of New York, on the order

of the chief game protector, or a commissioner, to recover penalties,

given by the Forest, Fish and Game Lslw for a violation of that,

act, where the amount of the penalties sought to be recovered does

not exceed $200. Laws of 1900, ch. 20, § 172 ; Code of Civil

Pro. § 2863, subd. 1. Forest, Fish and Game Law, section 13;

Consolidated Laws, chapter 34, section 13; Laws 1909, chapter

24, section 13.

Though the action was brought for a penalty for killing twelve

partridge, which would exceed $200; yet the prayer for relief

was for that amount only; Held, that the justice acquired juris-

diction of the person of the defendant by the personal service of

the summons upon him within his county. People v. Wait, 114

App. Div. 334; Barnes v. Harris, 4 IST. Y. 375. And it was also

held in the case of People v. Wait, above cited, that the justice

had the right to allow an amendment to the complaint reducing

the demand to an amount within his jurisdiction. See also W ool-

ley V. Wilber, 4 Denio, 570. He has also jurisdiction of an action

to enforce a mechanic's lien against real property and against a
person liable for the debt upon which the lien is founded, where

such debt does not exceed $200. Lien Law, section 41. He has-

also jurisdiction of an action brought to recover the penalties im-

posed by the statute against a person who permits the animals

therein sjjecified to run at large, or to be herded or pastured in a

public street, highway, park, or place elsewhere than in a city.

Code of Civil Pro., § 3082.

He has also jurisdiction of a special proceeding against animals

straying (Id. § 3086), and of a summary proceeding for the

removal of a person from real property situated in his city or to^vn.

Id. § 2234.

The statute gives the justice jurisdiction of an action to recover

damages upon or for a breach of a contract, express or implied,

but with the limitation that the amount claimed does not exceed

$200, and with the exception that he has no jurisdiction of an
action to recover damages arising out of a breach of contract to

marry.

The statute in general terms gives the justice jurisdiction of an

action to recover damages for a personal injury or an injury to-

property where the sum claimed does not exceed $200, but also, in

another section, prohibits him from taking cognizance of an action,

to recover damages for an assault, battery,, false imprisonment,.
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libel, slander, criminal conversation, seduction, or malicious prose-

cution, or of an action by an executor or administrator of a dece-

dent to recover damages for a wrongful act, neglect or default by
which the decedent's death was caused. Code of Civil Pro.

§§ 2862, 2863. All these excepted cases are included in the statu-

tory definition of a personal injury. Id. § 3343. An "injury

to property" is defined as an actionable act whereby the estate of

another is lessened, other than a personal injury or the breach of

a contract. lb.

Although the complaint in an action brought before a justice

of the peace may charge an assault and battery, yet, if no objection

is taken to the jurisdiction of the justice, and no such action is

tried, the fact that such a cause of action is stated in the com-

plaint will not deprive him of jurisdiction to try the real cause of

action imperfectly set up in the complaint. Argersinger v. Levor,

54 Hun, 613.

In Rich V. Hogehoom, 4 Denio, 453, it was held that trespass

could not be maintained in a justice's court for tearing and injur-

ing the plaintiff's clothes, where it appeared that the damage was

done in connection with an assault on his person.

In Bull V. Colton, 22 Barb. 94, an action brought before a

justice of the peace, the complaint alleged that the defendant made

an assault upon the horse of the plaintiff, while said horse was at-

tached to a buggy wagon, and while plaintiff was in said wagon,

by maliciously striking, whipping, beating, and pounding said

horse with a whip and hoe, etc., to the plaintiff's damage, etc., and

it was held that the action was not for an assault and battery upon

the complaint as put in, and that it was proper for the justice

to allow the plaintiff to amend his complaint by striking out the

allegations as to the plaintiff's being in the wagon at the time of

the occurrence, and that after such amendment the action was

clearly for injuring property and within the jurisdiction of the

justice.

The Code also provides that "an action may be maintained to

foreclose a lien upon a chattel for a sum of money, in any case

where such a lien exists at the time of the commencement of the

action. The action may be brought in any court, of record or not

of record, which would have jurisdiction to render a judgment in

an action founded upon a contract for a sum equal to the amount

of the lien." Lien Law, section 206. This statute gives the
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justice jurisdiction of such action where the amount for which)

the lien is claimed does not exceed $200.

Title to lands in question. There is one limitation upon the-

power of a justice of the peace to hear and determine questions,

brought before him which is worthy of special notice, and that

is the prohibition against taking cognizance of actions where the'

title to real property comes in question. A plea of title means

some affirmative assertion on the part of the defendant of title ta

the locus in quo, or some part thereof. Rose v. Purcell, 64 Misc..

694; LaRue v. Smith, 153 K Y. 431.

A justice of the peace cannot take cognizance of a civil action:

where the title to real property comes in question, either

1. By a written answer, signed by the defendant or his agent or-

attorney, and delivered to the justice which the undertaking de-

scribed in section 2952 of the Code of Civil Prodecure, setting-

forth facts showing that the title to real property will come in,

question; or

2. When it appears upon the trial, from the plaintiff's own-

showing, that the title of real property is in question and the title

is disputed by the defendant. Code of Civil Pro. §§ 2863, 2951,.

2956.

The language of the statue is peculiar. It declares that a jus-

tice "cannot take cognizance of a civil action when the title to

real property comes in question" in the manner above stated.

But the justice must take cognizance of the action until the ques-

tion of title is properly raised in the proceeding before him ; and
when the question is raised he must entertain jurisdiction of the'

action so far as to decide whether he has jurisdiction or not, and
the decision of this question is necessarily an exercise of juris-

diction. See King v. Poole, 36 Barb. 242 ; White v. Place, 40'

Hun, 481, 483; Koon v. Mazuzan, 6 Hill, 44. In case the de-

fendant sets forth in his answer facts showing that the title to-

lands will come in question and gives the proper undertaking, the-

action is ipso facto discontinued, and the justice is ousted of his

jurisdiction, and any judgment he may render is a nullity. Van.

Etten V. Van Etten, 69 Hun, 499 ; Code of Civil Pro. § 2954.

If the undertaking is not delivered to the justice, he has juris-

diction of the action and must proceed therein, and the defendant.

is precluded in his defense from drawing the title in question.

Id. § 2955 ; Gould v. Patterson, 87 Hun, 533. If, however, it

appears upon the trial, from the plaintiff's own showing, that the-
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title to real property is in question, and the title is disputed by the'

defendant, the justice must dismiss the complaint with costs, and

to render judgment against the plaintiff accordingly. Code of

Civil Pro. § 2956. But, notwithstanding the introduction by the

plaintiff of evidence of title to lands, if the defendant does not

expressly dispute such title, or move to have the cause dismissed,.

the justice may properly proceed and render judgment. Koon v..

Mazuzan, 6 Hill, 43; Adams v. Rivers, H Barb. 390; Fredonia

& S. P. E. Co. V. Wait, 27 Barb. 214 ; Ryan v. Harrigan, 9 Hun,,

520. And, although the justice cannot take cognizance of an

action where the title to real property comes in question as pre-

scribed by the statute, the question whether such title is brought in,

question on the plaintiff's showing and disputed by the defendant

is for the justice to decide, and his refusal to dismiss the complaint,

when it does so appear does not render his judgment for the plain-

tiff void for want of jurisdiction, but only voidable for error.

Koon V. Mazuzan, 6 Hill, 44; 5ow?/er v. Schofield, 1 Abb. Ct. App.

Dec. 183 ; 2 Keyes, 633 ; White v. Place, 40 Hun, 481 ; Millbanks-.

V. Coonley, 17 St. Eep. 533 ; Gould v. Patterson, 87 Hun, 533..

But see Gage v. Hill, 43 Barb. 44 ; Balja v. Rawley, 37 How. 120.

The distinction between the effect of an erroneous determination,

by the justice in the two classes of cases above noticed, was pointed

out long prior to the adoption of the Code. In Lamoure v. Caryl,.

4 Denio, 370, 372, it was said that when title is alleged in the an-

swer and security given, the justice no longer has jurisdiction of

the case, and should he proceed to render judgment, such judgment,

would be wholly void ; but if the title to land comes in question on.

the plaintiff's own showing, and the title is disputed by the de-

fendant, if the justice, notwithstanding, goes through with the-

cause, and renders judgment on the merits, his judgment, although

erroneous, would not be in excess of jurisdiction. But this discus-

sion was not necessary to a decision of the court, and is not binding-

as an authority.

"Where, in an action before a justice, the plaintiff has two or-

raore causes of action, and the defense that the title to real prop-

erty will come in question is interposed as to one or more but not

as to all of them, the defendant may deliver an answer and under-

taking as prescribed in sections 2951 and 2952 of this act, with

respect to the cause or causes of action only in which title will so

come in question. Whereupon the justice must discontinue thfr

action as to those causes of action only; the plaintiff may com-
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mence a new action therefor in the proper court ; and the original

action must proceed as to the other causes." Code of Civil Pro.

§ 2958. In a case coming within this section, a judgment of dis-

continuance as to the causes of action as to which title to land is

in question is both proper and necessary.

The legislature, by requiring the defendant to set forth in his

answer facts showing that the title to real property will come in

question, evidently intended that the justice should look into the

answer so far as to see that the facts set forth would raise the

question of title, as otherwise a mere statement in the answer that

the question would arise would be all that would be necessary. If

the facts set forth do not show this, the justice will not be ousted

of jurisdiction. It becomes important then to consider when title

to land is in question.

The title to land is not in question where the sole point to be

determined is who is in the actual possession of the land. Fre-

donia, etc., Plankroad Co. v. Wait, 27 Barb. 214; Muller v. Bay-

ard, 15 Abb. 449; Ehle v. Quackenboss, 6 Hill, 587; Burnett v.

Kelly, 10 How. 406 ; Squires v. Seward, 16 How. 478. There is

a broad distinction between an action of trespass to recover dam-

ages based upon actual possession, and an action which involves

the right to the possession, of the land. In the latter case a ques-

tion of title is involved. Warren v. Buckley, 2 Abb. N. C. 323

;

Powers V. Conroy, 47 How. 84 ; Ehle v. Quackenhoss, 6 Hill, 537

;

Dunster v. Kelly, 110 IN". Y. 558. Where the only issue arises on

a claim of possession and not on a claim of title, a justice's court

may take jurisdiction. Taylor v. Wright, 24 Misc. 205 ; Town of

West Union v. Richey, 64 App. Div. 156; Little v. Denn, 34

1^. Y. 452.

If, in an action of tresjjass upon land the plaintiff sets out in

his complaint the metes and bounds of his premises, and the de-

fendant in his answer admits that the plaintiff is the owner of the

premises thus described, but denies that the alleged trespass was
upon those premises, the question is simply one of location depend-

ing upon accuracy of measurement, and does not involve the ques-

tion of title. Heintz v. Bellinger, 28 How. 39. In an action for

trespass on land, a defense that the acts were done by the leave and
license of the plaintiff does not raise a question of title to lands.

Martin v. Houghton, 31 How. 82 ; 45 Barb. 258.

Where an action for trespass on lands is brought in justice's

court after the title to the locus in quo has been conclusively deter-
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mined as between the parties in an action of ejectment, the title

cannot again come in question before the justice so as to deprive

him of jurisdiction. Haley v. Wheeler, 8 Hun, 569.

The question where a stream ought to run may or may not in-

volve title to land. Boyer v. Schofield, 2 Keyes, 628 ; 1 Abb. Ct.

App. Dec. 117. The question as to the right to flow lands is not

within a justice's jurisdiction. Kintz v. McNeal, 1 Denio, 436.

A claim to a prescriptive right to use a well on the premises of

another involves a question of title. Gage v. Hill, 43 Barb. 44.

The existence of a right of way over the land of another cannot be

tried before a justice, as it involves the question of title to land.

Little V. Denn, 34 IST. Y. 452; 1 Keyes, 235; 34 How. 68; Alle-

man v. Dey, 49 Barb. 641 ; Hall v. Hodshins, 30 How. 15. An
action for arrears of a perpetual rent reserved by a lease in fee

brings in question the title to real estate. Main v. Cooper, 25

ISr. Y. 180; 26 Barb. 468. And where, in an action for rent

brought by the heir of a deceased lessor, the plaintiff alleges in

his complaint that the lessor was the owner of the demised prem-

ises at the time of his death, and gives evidence to that effect, and

the defendant thereupon gives notice that he disputes the fact

that the lessor was the owner at the time of his death, the title

to lands comes in question on the plaintiff's own showing, and it

becomes the duty of the justice to dismiss the complaint and render

judgment against the plaintiff. Lane v. Young, 66 Hun, 563.

Where a plaintiff, in his complaint, averred the ownership and

possession of a certain piece of land, and alleged an entry thereon

by the defendant, with teams and plows, and the plowing up and

destroying the shrubbery, vines, and trees growing thereon; and

the defendant alleged, in his answer, that he entered and took the

vines, etc., under and by virtue of an agreement made between

the plaintiff and defendant on the sale of the premises by the

defendant to the plaintiff, containing certain reservations, etc.

;

it was held that, under this issue, the title to land came in ques-

tion. Powell v. Rust, 8 Barb. 567. In the case last cited, the de-

fendant claimed to own the growing trees, etc., which were a part

of the real estate while growing, and he based his defense on the

ground of his ownership of the trees, etc. Plaintiff contracted

to allow defendant to cut hoop-poles on land in plaintiff's posses-

sion, in consideration of an agreement that he should have the

carting of them, and suing for breach of this agreement, was met

with the plea that he was not the owner of the land, which de-

142
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fendant claimed ousted the justice of jurisdiction, but it appearing

that the plaintiff severed the trees from the land and gave them

into defendant's possession, Held that assuming that the plea vs^as

well founded, there remained a cause of action for services. Rose

v. Purcell, 64 Misc. 674.

If the action is one in the nature of waste, alleging a forfeiture

and praying for the recovery of the possession of the land, title

is in question, and a justice has no jurisdiction. Snyder v. Beyer,

3 E. D. Smith, 235. Where the defendant claims a right by pre-

scription to plow the plaintiff's lands, title is in question. Eustace

V. Tuthill, 2 Johns. 185.

An occupant of a house which is damaged by blasting rocks

may maintain an action for the injury to his possession, whether

he is the owner or merely a tenant, and the title to land is not in

question. Hardrop v. Gallagher, 2 E. D. Smith, 523. And so, in

an action for obstructing a right of way, where the defendant

answers by a general denial, the title to real estate cannot be

said to be in question so as to oust a justice's court of jurisdic-

tion, if the defendant, being called as a witness, in the course of

his testimony proves on his own behalf the plaintiff's title. The
defendant himself having shown the title, it cannot be regarded

as disputed, within the meaning of the statute, so as to oust the

justice of jurisdiction. Hastings v. Glenn, 1 E. D. Smith, 402.

So, where a defendant had agreed to remove his fence, so as to

open a road to its original width, title is not in question. Storms
Y. Snyder, 10 Johns. 109. If, in an action of trespass, the defend-

ant pleads that the place where the trespass was committed was
a public highway, the question of title will be involved. Whiting
v. Dudley, 19 Wend. 373; Willoughby v. Jenks, 20 Wend. 96;
Randall v. Crandall, 6 Hill, 342 ; Dinehart v. Wells, 2 Barb. 432.

And in such case the justice will not have jurisdiction to try the

question whether it is a highway even by the consent of both par-

ties. Ih. But where the action is brought under the Highway
Law, to recover the statutory penalty for a failure to remove
an encroachment upon a highway, and the question in con-

troversy is not as to the existence of the highway, but as to its

precise location by the user of the public, the right to possession

will not be involved or necessarily litigated, and if the defendant

does not plead title nor give the undertaking necessary to make
such plea effective, the justice will have jurisdiction of the action.

Town of West Union v. Richey, 64 App. Div. 156.
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There is a broad distinction between title and license. See Bab-
coch V. Utter, 1 Abb. Ct. App. Dec. 27 ; 1 Keyes, 115. And it has

been repeatedly held that a plea of license does not raise a question

of title to land. Turner v. Yon Riper, 43 How. 33 ; Muller v.

Bayard, 15 Abb. 449 ; Craven v. Price, 53 Barb. 442, 37 How.
15; Eathhone v. McConnell, 21 N. Y. 466, 20 Barb. 311; MecJil

V. Schwieckart, 67 Barb. 599 ; Martin v. Houghton, 31 How. 82,

45 How. 258- People v. New York Com. Pleas, 18 Wend. 579;
Wickham v. Seely, 18 Wend. 649 ; Launits v. Ba/mum, 4 Sandf.

637 ; Dolittle v. Eddy, 7 Barb. 75.

Where the defendant cut down growing trees, under a parol

license and before its revocation, it was held that, though grow-

ing trees constitute an interest in land, yet a parol license was a

good defense for acts done before its revocation. Pierrepont v.

Barnard, 6 N. Y. 279. So, where the defendant, by a parol license

of the plaintiff, took gravel from the plaintiiFs land to repair

highways, before a revocation of the permission, it was held that

the license was a good defense. Syron v. Blakeman, 22 Barb. 336.

Title is not in question in such cases, for the license admits the

title to be in the plaintiff, and that the action would lie were there

no license.

O'Reilly v. Davies, 4 Sandf. 722, is an instructive case on this

branch of the law. The complaint was in trespass for entering

on the plaintiff's lot and blasting and carrying away rock and stone

therefrom.

The answer stated that plaintiff contracted with defendant to

blast off the rock and stone, to enable cellars to be made and

buildings erected on the premises, and, among other things, de-

fendant was to have the rock obtained in blasting. The court,

by Sastdfoed, J., said: "We think, on consideration, that there

was no 'claim of title to real property' made by the pleadings in

this case. The answer admits the plaintiff's title unequivocally.

It attempts to justify what has been done, by a contract made

with the plaintiff to blast the rock on his land, and remove it out

of his way, so that he might build houses there, and, as a part of

his reward for his labor, the rock removed was to be the defend-

ant's. This sets up no title to the rock in the land, nor to any

part of the freehold. It is a contract to do certain acts on the

plaintiff's land, as his laborer or servant, and for his benefit. If

there were such a contract the defendant had a right to enter on
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the land to do the' work. If there were none, his entry was a

trespass. This claim is no more than a license. It does not savor

of title. His claim to the stone is not that he had right or title to

them as stone or rock in the plaintiff's soil, or as being a part of

the soil. Before they were blasted out, he could not mark out or

designate any portion of the rock or stone which was his, or ever

would become his, under the contract. His claim of right to them

was a mere corollary to the execution of his contract to do labor

for the plaintiff, and arose from its execution. It was a claim

to the rock after it was removed and blasted, not to the rock

attached to the freehold."

From the principles stated and the illustrations given, a justice

may readily determine whether the answer interposed in the action

before him sets forth facts showing that the title to real property

will come in question. If the answer shows that the title will come

in question, then one step has been taken toward ousting him of

jurisdiction. But a plea of title unaccompanied by the undertak-

ing prescribed by the statute is a nullity and does not oust the

justice of jurisdiction. Code of Civil Pro. § 2955 ; Byan v. Har-

rigan, 9 Hun, 520 ; Little v. Derm, 34 K Y. 452, 1 Keyes, 235

;

34 How. 68. And if an undertaking is given which does not com-

ply with the requirements of the statute, the plea of title will be

ineffectual to work a discontinuance, and the justice will retain

jurisdiction of the action. Kohlhrenner v. Elsheimer, 19 Hun,
88.

It is the intent of the law that a defendant relying upon his

title as a defense shall set it up in his answer. If he neglects to

do so he is precluded from drawing title in question by way of

defense. But if the plaintiff cannot make out his ease without

showing title, the defendant may dispute that title, and the justice

is then bound to dismiss the action. For, although the defendant

is not permitted to show title on his part, the statute declares that

he may dispute the title of the plaintiff if he proves any on the

trial, and if the defendant does dispute that title, itds fatal to the

plaintiff's action. The only effect, therefore, which is produced

by an omission of the defendant to set up title, is to deprive him
of the right to show his title in his defense, for it does not in any
manner deprive him of the right of disputing any title which the

plaintiff may show on the trial, in order to make out his case.

If the action is brought for a trespass on wild, uncultivated,

and unoccupied lands, the plaintiff is then compelled to prove his
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title to the lands for the purpose of showing a constructive pos-

session. Hubbell V. Rochester, 8 Cow. 115; Aikin v. Buck, 1

Wend. 466 ; Van Rensselaer v. RadcUff, 10 Wend. 639. The de-

fendant may object to such evidence, and he may dispute the

plaintiff's title, and insist on having the action dismissed on the

plaintiff's own showing, and the justice is bound to dismiss the

action. Main v. Cooper, 26 Barb. 468, 25 IST. Y. 468 ; Balja v.

Rawley, 37 How. 120 ; Gage v. Hill, 43 Barb. 44. If the defend

ant does not object to the evidence, nor expressly dispute the plain-

tiff's title, the justice may receive the plaintiff's deed in evidence,

and render a judgment in his favor, which will be entirely valid.

Koon v. Mazuzan, 6 Hill, 44; Adams v. Beach, 6 Hill, 271;

Bellows V. Saclcett, 15 Barb. 97 ; Boyer v. Schofield, 1 Abb. Ct.

App. Dec. 177; 2 Keyes, 628; Eagle v. Swayze, 2 Daly, 140.

For the Code requires the justice to dismiss the action when title

is in question, even on the plaintiff's own showing, only in case

the title shall be disputed by the defendant. And it has been

repeatedly held that the defendant is bound to dispute the title

of the plaintiff before the justice, by explicitly calling his atten-

tion to it, and disputing the title, or the objection will not be of

any avail on an appeal. Koon v. Mazuzan, 6 Hill, 44; Adams v.

Beach, 6 Hill, 271 ; Ryan v. Harrigan, 9 Hun, 520 ; Browne v.

Schofield, 8 Barb. 239 ; Adams v. Rivers, 11 Barb. 390 ; Bellows

V. Saclcett, 15 Barb. 97.

Where a deed of land is offered in evidence by the plaintiff in

a justice's court, to prove the mere fact of the purchase of the

land as evidence of the performance of a condition precedent to

defendant's liability upon a written instrument which is the

foundation of the action, it is admissible, although the title is dis-

puted by the defendant as insufficient to convey the premises.

Its admission in such a case, and for such a purpose, does not

draw the title to the premises in question in such a manner as

to oust the justice of jurisdiction. Nichols v. Bain, 27 How. 286
;

8. C. 42 Barb. 353. See Clow v. Van Loon, 4 Hun, 184; Tay-

lor V. Scovill, 54 Barb. 34, 3 Hun, 301.

It may sometimes be a question what is disputing the title

within the meaning of the Code. It is sufficient to say that when-

ever the defendant on the trial distinctly asserts that the title is

in question on the plaintiff's own showing, and he asks the jus-

tice to dismiss the action for that reason, this will be entirely

sufficient as an objection to raise the question of title. And where
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the parties actually litigate the title by the introduction of evi-

dence of title on both sides, that is sufficient to raise the question

of title. Whiting v. Dudley, 19 Wend. 373 ; Striker v. Mott, 6

Wend. 465. In an action of trespass for taking firewood, the de-

fendant set up in his answer these facts, viz., that such wood

grew and was cut upon the Tonawanda Reservation, in the county

of Genesee; that such reservation is Indian lands, and is owned
and occupied by the Seneca ISTation of Indians ; that such Indians

reside thereon ; that the defendants are Seneca Indians, and occupy

and reside on the said reservation, and are members of said nation,

and that in their own right as such Indians they took, carried

away, etc. It was held that this raised a question of title to

lands. Smith v. Mitten, 13 How. 325.

The answer of title to lands may be interposed by an amendment
of the answer upon an adjourned day. Barnard v. Clark, 33 Misc.

330.

§ 5. Personal Disqualifications.

The administration of justice ought to be impartial. And there

ought not to be the slightest cause for questioning the purity of

the motives of the justice. The confidence of the people in any
tribunal must be founded upon the intelligence and the integrity

which it exhibits in the course of its proceedings. The circum-

stances which influence the mind are frequently very powerful,

even when the person affected is unconscious of it. A juror who
has heard the circumstances of a case, and has formed an opinion,

is not permitted to sit as juror at the trial.

And a justice ought to be as far above suspicion as a juror;

and, for that reason, a justice ought never to advise with either

of the parties in relation to the law of the case on the merits, nor

as to the manner of prosecuting the cause. It is impossible for

a justice to counsel either party in relation to the cause, and then

to feel entirely indifferent whether the advice given, or the opinion

expressed, shall prove correct. And this is of the highest im-

portance, since the justice must sit in judgment upon that opinion
;

for it would be most strange, indeed, if the opinion expressed

did not produce any influence upon either the judgment or the

feelings of the justice. But, however that may be ; and how-
ever just the action of the justice might be under such circum-

stances, yet the opposite party could not fail to feel that there
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were just and reasonable grounds to question his impartiality.

And, therefore, no justice ought to place himself in a position so

questionable. Every one who has observed the action of the human
mind, must have seen how naturally it sides with one party or the

other, even when no part is taken in the controversy; and for

that reason the justice should make impartiality his constant

study in all his official acts. A justice cannot, like a juror, be

challenged because he has expressed an opinion in the cause. Mc-

Dowell V. Van Deusen, 12 Johns. 356. The only remedy of a

party in such a case is to call for a jury, which is liable to chal-

lenges until an impartial one is obtained. Where on the return

of the summons the defendant presents affidavits alleging that

the justice, while a former action was pending before him, stated

that he would not believe the defendant or his counsel under oath,

and the defendant asks that the action be dismissed upon that

ground, the justice denying that he had made the statements, is

not authorized to dismiss the action. Truesdell v. Winnej 90 N.

Y. Supp. 155. And it is also erroneous to make such dismissal

with costs against the plaintiff. lb.

In one case in the Delaware County Court, it was held by

Gleason, county judge, that judgment must be reversed where

it appeared that the justice who rendered it had himself acted as

counsel for the plaintiff before another justice for the same claim
;

and that he refused to dismiss the action when pending before

him, although the defendant applied to him to do so. Carringion

V. Andrews, 12 Abb. 348. See also People v. Clark, 21 Barb.

214.

Justice interested or a party to the record.— The statute declares

that a judge shall not sit as such in or take any part in the de-

cision of a cause or matter to which he is a party, or in which he

has been attorney or counsel, or in which he is interested. Ju-

diciary Law, section 15 ; Laws 1909, chapter 35, section 15 ; Con-

solidated Laws, chapter 30, section 15. The word "judge" in-

cludes a justice of the peace. Code of Civil Procedure, section

3343, subd. 3. Every judgment rendered in violation of this

statute is utterly void and incapable of being made good by any

omission, waiver, or consent. Chambers v. Clearwater, 41 Barb.

200, 1 Abb. Ct. App. Dee. 341, 1 Keyes, 310. Under the pro-

visions of section 15 of the Judiciary Law, prohibiting a judge

to sit in a cause in which he has been attorney or counsel, a
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judge who has acted as attorney for an alleged accomplice of de-

fendant, and as such, had consulted with defendant on the indict-

ments pending against him, is thereby disqualified to preside on

defendant's trial. People v. Haas, 105 App. Div. 119, 93 N. Y.

Supp. 790. And this applies to both civil and criminal trials. Ih.

The present provisions of the statute are mere re-enactments of

former provisions of statutes which had been the subject of ju-

dicial construction in a number of reported cases. It is scarcely

possible to conceive a case in which the justice would be named
as a party to the record in an action brought before himself. But
the statute applies to a case in which the justice is beneficially

interested in the judgment, although the action may be nominally

in the name of other parties. Foot v. Morgan, 1 Hill, 654. And
where several persons are necessary to form a court, or to con-

stitute a quorum of it, for the transaction of business, if any one of

those members necessary to form a court, or a quorum thereof, are

parties to the action, the judgment will be void. Converse v. Mc-
Arthur, 17 Barb. 410; Baldwin v. McArthur, 17 Barb. 414.

In these cases it is not important that the justice is not the only

one interested; that his interest is remote and trifling; or, that it

is in common with many others; for, when he is a party to the

record, the statute declares that he cannot sit as a judge. And,

where one of the justices who sat as a member of a Court of Ses-

sions, was also, at the same time, a superintendent of the poor of

the county who applied for and obtained an order for the main-

tenance of a poor person, it was held that the order was void for

the reason that one of the members of the court was named as a

party to the record. li.

An interest in the event of the action is equally a disqualifica-

tion of a judge or a justice. But it must be an interest in the

event of the action, in which he sits as judge or justice, or he will

not be disqualified. That he is interested in similar- causes is of

no consequence, so long as he has no interest in the cause which he

tries as a justice. It does not matter in what manner he may hold

his interest; whether as a single individual, or as a member of

a corporation; for, when a corporation is a party, either as a

defendant or as a plaintiff, if the justice is a member of the cor-

poration he cannot sit as justice. The statute is to be so con-

strued as to disqualify the justice in every case in which he has a

pecuniary interest, which is directly involved in the determina-

tion of the action which is tried before him. Washington Ins. Co.
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V. Price^ 1 Hopk. 1. The test is, to determine whetlier he has a

direct personal pecuniary interest in the event of the particular

action, and whether the judgment directly affects that interest;

if it does he cannot sit as a justice in the cause.

There is one important exception to the general statutory rule

that a judge shall not sit in a case in which he is interested. If

a judicial officer has not such an interest in a case that the result

must necessarily affect his personal or pecuniary interest, or if his

interest is minute, and he has so exclusive a jurisdiction by the

Constitution or a statute that his refusal to act in the case will

prevent any -proceeding in it, he may act so far as to prevent a

failure of remedy. Matter of Byers, 72 IT. Y. 1.

Relationship to a party.— A judge cannot sit as such in, or take

any part in the decision of, a cause or matter, if he is related by

consanguinity or affinity to any party to the controversy within

the sixth degree. The degree is ascertained by ascending from the

judge to the common ancestor and descending to the party, count-

ing a degree for each person in both lines, including the judge and

party and excluding the common ancestor. Judiciary Law, sec-

tion 15 ; Laws 1909, chapter 35, section 15 ; Consolidated Laws,

chapter 30, section 15. Where a judge is related within the sixth

degree to one of the parties in a cause tried before him, the rela-

tionship renders the judgment absolutely void. Elmira Realty

Co. V. Gibson, 103 App. Div. 140.

Affinity properly means the tie which arises between the hus-

band and the blood relatives of the wife, and between the wife and

the blood relatives of the husband, in consequence of the marriage

;

and, therefore, while the marriage tie remains unbroken, the blood

relatives of the wife stand in the same degree of affinity to the hus-

band that they do in consanguinity to her. But there is no affinity

between the blood relatives of the husband and the blood relatives

of the wife. Paddoch v. Wells, 2 Barb. Ch. 331 ; Highe v. Leoiv-

ard, 1 Denio, 186.

Consanquinity is that relation which subsists among all the dif-

ferent persons who descended from the same stock or common

ancestor. Some portion of the blood of the common ancestor flows

through the veins of all his descendants, and though mixed with

the blood flowing from many other families, yet it constitutes the

kindred or alliance by blood between any two of the individuals.

This relation by blood is of two kinds, lineal and collateral.
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Lineal consanguinity is that relation which exists among persons

where one is descended from the other, as between the son and the

father, or the grandfather, and so upward in a direct ascending

line; or the grandson, and so downward in a direct descending

line.

Collateral consanguinity is the relation subsisting among per-

sons who descend from the same common ancestor, but not in a

direct line. It is essential, to constitute this relation, that they

spring from the same common root or stock, but in different

branches.

There are several cases which show what persons are so related

to the justice as to disqualify him from acting. In Edwards v.

Bussell, 21 Wend. 63, the justice and the plaintiff were cousins,

and the justice dismissed the action on account of relationship,

but rendered judgment against the plaintiff for costs. It was held

that the judgment must be reversed, because the justice had no

authority to render any judgment whatever. In Randall v. Hall,

Lalor's Supp. to Hill & Denio, 239, the justice and the defend-

ant were second cousins. The justice dismissed the action, and

rendered judgment against the defendant for the costs of the jus-

tice and those of the constable, and nothing more. This judgment

was reversed. In Post v. Black, 5 Denio, 66, the justice and the

plaintiff were second cousins, and the judgment rendered was
reversed. In Foot v. Morgan, 1 Hill, 654, it was held that a judg-

ment was void where the plaintiff was a nominal party, and the

real party in interest was a person who had married a sister of the

justice's wife, and both wives were living at the time the judgment
was rendered. And see Cain v. Ingham, 7 Cow. 478, and
note a.

Where an action is brought by or against a joint-stock corpora-

tion, a judge who is a stockholder in the corporation cannot sit,

because he is interested. But the fact that a relative of the judge,

within the prohibited degree, is a stockholder of the corporation,

does not disqualify the judge, because such stockholder, though

interested, is not a party. Matter of Dodge & Stevenson Mfg. Co.

77 K Y. 101.

There are also some cases in which the justice was held not to

be disqualified. In Carman v. Newell, 1 Denio, 25, it was objected

that the justice could not sit, and it was proved that John Carman,
a brother of the plaintiff, had married the widow of a deceased

brother of the justice, and that the widow was then dead. It did
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not appear that there were any children of the widow living. It

was held that the justice was not disqualified from acting by rea-

son af affinity.

In Higbe v. Leonard, 1 Denio, 186, a brother of the justice had

intermarried with a sister of the plaintiff, and the parties were

married before the commencement of the action, and at the time

of the trial and the rendition of the judgment were still living.

It was held that the justice was not disqualified.

The death of the husband, without issue, will sever the tie of

affinity between the wife and a third person to whom she was

related, in consequence of the husband's relationship to him by

consanguinity only.

But if there be living issue of the marriage, who survive the hus-

band, such issue will continue the relationship by affinity between

the wife and the blood relatives of her deceased husband. Pad-

dock V. WellSj 2 Barb. Ch. 331 ; Cain v. Ingham, 1 Cow. 478, and

note a. And, of course, the death of the wife, without issue, will

sever the tie of affinity between the husband and the blood relatives

of the wife; though if there be issue of the marriage living, the

relationship will be continued. lb.

It has been made a question whether this statutory disqualifica-

tion may not be waived by the consent of the parties. And in

Oahley v. Aspinwall, 3 IS. Y. 547, the Court of Appeals held that,

where a judge is disqualified to sit in a cause by reason of con-

sanguinity to one of the parties, he cannot sit even by the consent

of both the parties. And, in this case, the judge participated in

the decision at the request of the party who subsequently moved to

have the judgment vacated, which motion was granted.

It is a matter of some importance to determine the character of

the judgment, if such a one is rendered. In Foot v. Morgan, 1

Hill, 654, it was held that such a judgment Avas absolutely void,

and that it could not be set off against another judgment. In

other cases, where the question arose on appeal, the judgments

were reversed because they were erroneous. Edwards v. Russell,

21 Wend. 63; Randall v. Hall, Lalor's Supp. to Hill & Denio,

239; Post V. Black, 5 Denio, 66; Place v. Butternuts Woolen Co.

28 Barb. 503. But it is now settled by authority that a judgment

which is rendered by a justice who is related to one of the parties

within the disqualifying degree, is absolutely void, whether the

question arises directly or collaterally. Sclioonmaher v. Clear-

water, 41 Barb. 200, 1 Keyes, 310, 1 Abb. Ct. App. Dec. 341.
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And see People v. Tweed, 50 How. 434 ; Hayes v. Thompson, 15

Abb. N. S. 220; Birdsall v. Fuller, 11 Hun, 204; Rivenburgh

V. Henness, 4 Lans. 208.

The fact of the relationship of the justice to the party may be

shown by the return of the justice on an appeal ; and if it appears

in the return, the judgment will be reversed. Edwards v. Russell,.

21 Wend. 63 ; Post v. Black, 5 Denio, 66 ; Randall v. Hall, Lalor's

Supp. to Hill & Denio, 239; Place v. Butternuts Woolen Co. 28

Barb. 503.

The question may also be raised by assigning the relationship

as error in fact, on an appeal. And the truth of the allegations

may be determined in the County Court on Affidavits, or by the

oral evidence of witnesses sworn by the court. Code of Civil Pro.

§ 3057. It is evident from the cases cited that no objection need

be made before the justice, and that an appearance is not a waiver

of it, since express consent cannot confer jurisdiction. And if any

such judgment should be enforced by an execution, the justice and

the plaintiif would both be trespassers. The proper course for the

justice, when the question arises, is to dismiss the action and not

to render any judgment whatever.

Tavern-keeper disqualified.—A justice of the peace who is an inn-

holder or tavern-keeper in fact, has no power or jurisdiction under

any provision of the Code relating to the jurisdiction and general

powers of justices of the peace. But if a judgment has been actu-

ally rendered by him, before he became so disqualified, he may
give a transcript thereof, or issue execution thereupon, or satisfy

the judgment, upon payment thereof. Code of Civil Pro. § 2866,
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CHAPTER III.

QUESTIONS PEELIMINAEY TO ACTIONS.

§ 1. Preliminary Considerations.

Before an action can be safely commenced there are many ques-

tions of right, practice, and expediency requiring the considera-

tion of the party contemplating instituting legal proceedings.

Attention to these matters at the outset will frequently save the

pajTiient of large and useless bills of costs; and may preserve a

meritorious cause of action from loss through the neglect of the

plaintiff to seasonably and properly attend to his own interests.

A party may have substantial and meritorious grounds for an

action; although it may be that there is not a present right of

action, on account of some preliminary act or thing necessary to

be done. What constitutes a right of action will not be discussed

in this place. But it will be assumed for the present, that there

may be good grounds for maintaining an action, if the necessary

steps are taken in relation to it. It has been said, that, "in life,

liberty, and estate, every one (who has not forfeited them) has a

property and right; and if they are violated, the law gives an

action to redress the wrong, and punish the wrongdoer." 1 Com.

Dig. Action, A. 1, p. 216. A right of action may be defined to be a

right of prosecuting in a regular and legal manner in an appro-

priate court, for the recovery of whatever may be legally a right

due to the plaintiff; it exists wherever a legal claim to damages,

or to the recovery of some specific thing, has accrued, the action

itself being the formal and prescribed mode of procedure whereby

the right is vindicated or enforced in a court of law. Vide

Broom's Comm. on Com. Law, 74. It follows at once, from the

very terms of definition just given, that, before commencing an

action in any given case, the plaintiff should carefully consider, in

the first place, whether, upon all the facts which exist in the case,

the law will give a right of action upon the merits, independent of

all technicalities in the proceedings in relation to the action. If

an action will not lie, then, of course, no other considerations are
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necessary; but, in case that question is answered affirmatively,

other considerations will arise. And some general rules will he

noticed in relation to these considerations, including those in rela-

tion to the existence of a right of action.

The most general division of civil actions is into those relating

to contractSj and those relating to torts.

1. If the action is founded upon a right arising upon contract,,

it will be necessary to determine that the nature of the contract is-

not illegal, either by statute or at common law; that the contract

has the legal assent of the party sued; that there was a sufficient

legal consideration; that the assent is not invalid on account of

infancy, insanity, duress, and the like; and that there has been a.

breach of the contract by the party sued.

2. If the right of action arises from some tort or wrong, it miist

be a tort for which an action is maintainable; not one of that

class for which an action will not lie ; and the party complaining

must not have contributed to the result, or have caused the occur-

rence of the act claimed as the right of action.

3. If the cause of action arises upon contract, has the plaintiff

performed all the terms and conditions of it, which the contract

and the law require of him before the opposite party can be put in

default ?

4. Has the plaintiff made a tender of performance, or of some-

act necessary for him to do before suing; or has the defendant

made a tender, etc., which will defeat the action, or throw the costs

of action upon the plaintiff ?

5. Has a notice been given, or a demand made, in those cases

in which it is necessary ?

6. Has the performance of the contract become illegal by act or

operation of law ; or has it become impossible by any acts or things

which will legally excuse the performance thereof by either party ?

7. Has the right of action, if once perfect, been in any manner
destroyed, as by a release, by an accord and satisfaction, an arbitra-

ment and award, or the like, or been discharged by operation of

law?

8. Has there been a valid extension of the time for the perform-

ance of the contract ; or a valid agreement not to sue before a given

time which is yet unexpired; or, in other words, is the cause of

action complete, at the time of commencing the action ?

9. Is either party under a personal disability, such as infancy,

lunacy, insanity, or the like, at the time of commencing the action

;
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and if so, what steps are necessary to be taken to pursue the remedy
regularly and legally?

10. Is the claim or demand barred by the Statute of Limi-

tations, either as to those cases which are some of them limited to

six years, and others to less time ; or is the case within some of the

exceptions of the statute ; or have there been payments of principal

or interest ; or has a written, signed promise been given, etc. ?

11. Is there suflBcient legal evidence to maintain an action, in-

dependently of any proof offered by the defense; or to rebut any

supposed defense that can be made ; and is that evidence attainable

so as to be available at the trial ?

12. Who are the proper parties to the action, either as plaintiffs,

or as defendants; do they sue in their own right ; or as trustees of

an express trust; or as officers of some corporation, such as town

or county officers, and the like; or, as infants who must have a

guardian, etc. ; and how many plaintiffs ought to be joined, etc. ?

Or, secondly, as defendants, are they sued as the original parties

to the agreement, etc. ; are they town or county officers, etc. ; or are

there several defendants who ought to be joined, etc. ; or is the

defendant an executor, administrator, etc., who cannot be sued as

such executor, etc., before a justice ; or is there any reason why the

plaintiff may elect as to whom to make defendants ; or have the

parties been changed by an assignment of rights, by death, or in

any other manner? And let care be taken to select the proper

parties to the action, either as plaintiffs or as defendants, since the

right of the justice to correct this mistake, without consent, has

been questioned.

13. Have justices of the peace jurisdiction of the subject-matter

of the action ; or is it one of that class of actions which is excluded

from their jurisdiction, such as assault, battery, false imprison-

ment, libel, slander, malicious prosecution, criminal conversation

or seduction ; or do the accounts of both parties exceed $400 ; or is

the action of that kind that title to real property will come in

question, either by the plaintiff's own showing, or by the answer

of the defendant ?

14. Has the justice, before whom the action is to be commenced,

jurisdiction of the person of the party named as defendant, viz., is

the defendant a nonresident of the county, and is he sued in the

town in which he may be at the time he is sued ; or if the defend-

ant is a resident of the county, does he reside in a town which is so

remote from the justice, that he cannot compel the defendant to
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appear before him in favor of a resident plaintiff ; or is there any

other reason why the defendant may not be sued before the justice

named ?

15. Is the justice personally disqualified, viz., is he in any man-

ner a party to the action; interested in the event of it; related to

either party by consanguinity or by affinity ; a tavern-keeper, or a

resident in a town which sues in its corporate capacity for a

penalty ?

16. Has the plaintiff a choice of remedies, and if so, which

remedy is best calculated to secure the relief desired ? Are the

facts such as will authorize a resort to a provisional remedy, and if

so, can the plaintiff furnish the proof necessary to authorize the

justice to issue the order of arrest, the warrant of attachment, or

requisition to replevy; and can the plaintiff furnish the security

required in case the order, warrant, or requisition should issue ?

Is it necessary to prevent a failure of justice that the property of

the defendant should be seized at once and held to await the result

of the action, and if so, will the facts of the case justify the

seizure ? Is it proper or advisable, in consideration of the facts

of the case and the pecuniary responsibility of the defendant, to

waive any right to proceed in tort and resort instead to an action

upon an implied contract ?

17. Does the action arise on contract, and is the relief claimed

merely the recovery of a sum of money ? Or is the action brought

upon an account? If so, is it of any advantage to serve a veri-

fied complaint with the summons ?

18. Is the summons correct in form and substance, and perfect

and complete when issued ? Are the accompanying papers, if any,

properly made out; and is the officer who is to make the service

provided with the necessary copies for service, and does he under-

stand the nature of his duties in respect to their service?
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CHAPTER IV.

PARTIES TO ACTIONS.

§ 1. Who Should Be Made Plaintiffs.

The party prosecuting a civil action is styled the plaintiff ; the

adverse party is styled the defendant. Code of Civil Pro. § 3338.

The determination of the question who are the proper or neces-

sary parties to a proposed action necessarily precedes its com-

mencement and is ordinarily free from serious difficulty. The
Code of Civil Procedure has provided, generally, who shall be the

parties to actions, whether plaintiff or defendant It provides that

every action must be prosecuted in the name of the real party in

interest, except that an executor or administrator, a trustee of an

express trust, or a person expressly authorized by statute, may sue,

without joining with him the person for whose benefit the action

is prosecuted. Code of Civil Pro. § 449. The general rule, there-

fore, is that the action, must be brought in the name of the "real

party in interest," and the first question to be determined is who
is the real party in interest in the subject-matter of the proposed

action.

Real party in interest.— In the preceding volumes an attempt has

been made to state generally what acts of omission or commission

will give a right of action, and no further discussion of the sub-

ject will be attempted. A breach of contract by one of the parties

to it, without the fault of the other, gives to the latter a right of

action to recover damages for the breach, unless he has transferred

his interest in the contract or his cause of action for damages to a

third person, or unless such third person has succeeded to his in-

terest in the contract by operation of law. So an innocent person

who has been injured by the wrongful act of another has a right

of action to recover damages for the injury sustained unless by his

act or by the operation of law that right has been transferred to

another. In all such cases there can be no question as to who is

143
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the real party in interest or who should be made plaintiff in the

proposed action.

Where a legal liability has been created by a subscription to a

paper requesting certain persons named therein as trustees to pur-

chase certain lands, etc., and promising to pay a sum specified

toward a fund to be raised for the purposes mentioned, an action

against a subscriber to the paper should be brought in the name of

such trustees as they are the real parties in interest. Huichins v.

Smith, 46 Barb. 235. And where the parties to a subscription

paper have designated some person therein as treasurer of the fund

to be raised, and have promised to pay to him the sums set oppo-

site their respective names, such treasurer is the proper person to

bring an action on the promise of the several subscribers. Pres-

hyteria/n Society v. Beach, 74 IST. Y. 72.

Assignees.— The provision of the Code that an action must be

prosecuted by the real party in interest, except in the cases speci-

fied, was intended to abolish the common-law rule which prohibited

an action at law otherwise than in the name of the original obligee

or covenantee, although he had transferred all his interest in the

bond or covenant to another. Allen v. Brown, 44 IST. Y. 228. If

a specific claim has been assigned, and the assignee, by virtue of

the assignment, has acquired the whole title to the claim, he is

legally the real party in interest, and is entitled to m.aintain an

action on the claim under this provision of the Code, although

other persons may have an ultimate beneficial interest, in the re-

covery, and even though he may be liable to others as a debtor upon
his contract for the collection he may make. lb. In an action

upon a promissory note it is sufficient to make the plaintiff the real

party in interest that he has the legal title, either by written trans-

fer or delivery, whatever may be the equities between him and his

assignor. Hays v. Hathom, 74 IST. Y. 486. So the cashier of a

bank to whom a judgment has been assigned by the bank, for its

convenience, by an instrument absolute on its face, is the real party

in interest and entitled to maintain an action upon the judgment.
Brown v. Powers, 53 App. Div. 251. As against the debtor, a

person holding a written assignment of a claim to himself, which
is valid on its face, obtains the legal title and is the real party in

interest, notwithstanding the fact that the assignment was without
consideration, and merely colorable as between him and the original

claimant. Such an assignment would protect the debtor against a
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subsequent suit by the assignor, and, beyond this, the defendant

has no legal interest to inquire. Sheridan v. Mayor, 68 'S. Y. 30;

Brown v. Powers, 53 App. Div. 251 ; Linden v. Brustein, 23 Misc.

655; McEeage v. Hanover Fire Ins. Co. 81 IST. Y. 38. So the

indorsee and holder of a note, to whom it has been transferred

absolutely and in good faith, may sue the maker upon it, notwith-

standing the fact that the consideration for the transfer is not

paid until the note is collected. In such case the transferee has an

absolute right to the money due upon the note and to receive and

appropriate it to his own use when recovered. He is the real party

in interest, although the payee of the note may be interested in

the event of the suit in the sense that if the note is not collected he

will not receive anything as its price or by reason of his indorse-

ment and sale of it. Cunnnings v. Morris, 3 Bosw. 560, 25 JST. Y.

625. So where a note, payable to bearer, is delivered by the payee

to a third person upon the undertaking of the latter to collect it at

his own expense and pay to the payee upon its collection a certain

sum of money, the person to whom it is so delivered is the real

party in interest within the meaning of the Code and is entitled to

maintain an action upon the note. Eaton v. Alger, 47 IST. Y. 345.

The fact that the assignee expects to pay to or share the amount

of the recovery with the assignor of the cause of action does not

affect his right to sue as the real party in interest. WalcoU v.

Hillman, 23 Misc. 459 ; Meeher v. Claghorn, 44 IST. Y. 349.

But to entitle a person to sue upon an obligation to which he is

not an original party, he must have the right of possession and

ordinarily be the legal owner. Such ownership may be as equitable

trustee, it may have been acquired without adequate consideration,

but it must be sufficient to protect the defendant upon a recovery

against him from a subsequent action by the assignor. Hays v.

Hathom, 74 IST. Y. 486. The indorsee of commercial paper who

holds it as agent for the purpose of collection only, cannot main-

tain an action thereon in his own name. Iselin v. Rowlands, 30,

Hun, 488 ; Gerding v. Welch, 30 App. Div. 623.

The Code provides that "Where a claim or demand can be trans-

ferred, the transfer thereof passes an interest, which the transferee

may enforce by an action or special proceeding, or interpose as a

defense or counterclaim, in his own name, as the transferor might

have done ; subject to any defense or counterclaim, existing against

the transferor, before notice of the transfer, or against the trans-

feree. But this section does not apply, where the rights or lia-
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bilities of a party to a claim or demand, which is transferred, aro

regulated by special provision of law; nor does it vary the rights

or liabilities of a party to a negotiable instrument, which is trans-

ferred." Personal Property Law, section 4; Laws 1909, chapter

45, section 41 ; Consolidated Laws, chapter 41, section 41.

This section was intended to apply to transfers by assignment

and to every other form of transfer by which the title to property

is changed from one person to another. The general principles

relating to assignments and the rights of transferees have been

discussed in a preceding volume. This discussion need not be re-

peated in this place. But a few of the reported cases relating to

the right of action by an assignee will be given in this connection.

When several persons are interested in a claim or demand they

must all join in an assigmnent of it, or the transfer will not carry

any other interest than that of the person who executes the assign-

ment; and if the whole interest is not assigned, the persons to

whom a portion of the claim is assigned cannot maintain an action

in his own name alone on the demand. Mills v. Pearson, 2 Hilt.

16.

A joint demand which belongs to several persons cannot be split

Tip by them and assigned to several different persons, so as to

authorize an action to be brought by each assignee for his interest

in the demand, because the law will not tolerate that a defendant

shall be subjected to the costs of several different actions in such

a case. Coster v. New York & Erie R. B. Co. 6 Duer, 43, 44.

If the whole interest in the demand is transferred, it is not im-

portant whether it is the legal title that passes, so long as the

equitable title and the whole interest passes, for in that case the

assignee will be the real party in interest. Hastings v. McKinley,
1 E. D. Smith, 273.

A promissory note, which is guaranteed, may be assigned so

as to authorize an action in the name of the assignee against the

guarantor. Small v. Sloan, 1 Bosw. 352.

An assignee named in an assignment for the benefit of creditors,

may sue in his own name for demands which were due to the as-

signor, without joining the persons for whose benefit the assign-

ment was made. Mellen v. Hamilton Fire Ins. Co. 5 Duer,
101.

Claims for unliquidated damages for a breach of a contract may
be assigned and the assignee may sue in his own name; as where
a landlord agreed in a lease to allow the tenant certain privileges
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in the use of Croton water, etc., and he afterward deprives the

tenant of the use thereof. Munson v. Riley, 2 E. D. Smith, 130.

So, where there is a contract to employ and pay a laborer, and the

contractor refuses to perform his agreement. Monahan v. Story,

2 E. D. Smith, 393. So, of a contract to deliver a quantity of

merchandise of a certain quality, which is not done. Dana v.

Fiedler, 1 E. D. Smith, 464. So, where a landlord let land on

shares, and he agreed with the tenant to keep certain fences in

repair, which was not done; the tenant assigned his interests

in the crops, which were damaged by cattle in consequence of the

nonrepair of the fences, it was held that the landlord was liable

to an action by the assignee in his own name. Parmelee v. Dann,

23 Barb. 461.

A contract to pay a certain person, or his wife, annually, a given

sum during the life of the longest liver of them, gives a right of

action to the survivor, which is assignable after the death of one

of the parties, and the assignee may sue in his own name. Prin-

die V. Caruthers, 15 IST. Y. 425.

The owner of a promissory note can maintain an action on it,

under the Code, in his own name, against the makers, althoiigh

not so indorsed that he can sue as indorsee by the rules of the

common law. Houghton v. Dodge, 5 Bosw. 326. And where a

promissory note is payable to order, and has been sold and de-

livered, previous to its becoming due, for a full and valuable con-

sideration, the owner may sue in his own name, without al-

leging an indorsement of the note to him, since the right to the

note will pass by an assignment without indorsement, and the

owner will be the real party in interest. Billings v. Jane, 11 Barb.

620 ; Houghton v. Dodge, 5 Bosw. 326 ; White v. Brown, 14 How.

Pr. 282. The complaint ought to state the facts as they really

are in this respect. The fact that a plaintiff has not the actual

possession of the note sued on, does not affect his right to recover

upon it. It is sufficient that he has the right to the money due

upon it, although the instrument has been deposited with a third

person, in pursuance of an agreement between the parties. Selden

V. Pringle, 17 Barb. 45 8^

Where a note, not negotiable, is sued on by a person other

than the payee, the possession of the note in court, at the trial,

by the plaintiff's counsel, is not prima facie evidence, as in case

of commercial paper, negotiable in terms, that the note was trans-

ferred to the plaintiff before the commencement of the action,
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and before the maturity of the note. BarricJc v. Ausiirij 21 Barb.

241. In such cases the plaintiff should allege and prove the facts

which show him to be the real party in interest, by sale, assign-

ment, or otherwise.

Executors and administrators.— The first exception to the general

rule that an action must be prosecuted in the name of the real

party in interest is in favor of executors and administrators. They

may sue without joining with them the person or persons for whose

benefit the action is prosecuted. Code of Civil Pro. § 449. Ac-

tions may be brought by executors and administrators in a justice's

court (Id. § 2865), although they cannot be sued, as such, in

that court, except where the amount of the claim is less than the

sum of $50, and the claim has been duly presented to the executor

or administrator and rejected by him. Id. § 2863, subd. 5. An
action or special proceeding, hereafter commenced by an executor

or administrator, upon a cause of action, belonging to him in his

representative capacity, or an action or special proceeding, here-

after commenced against him, except where it is brought to charge

him personally, must be brought by or against him in his repre-

sentative capacity. A judgment, in an action hereafter com-

menced, recovered against an executor or administrator, without

describing him in his representative capacity, cannot be enforced

against the property of the decedent, except by the special direction

of the court, contained therein. Code of Civil Procedure, section

1814. This relates only to such causes of action as accrued during

the lifetime of the decedent or are founded upon a contract made
by him. Buckland v. Gallup, 105 IST. T. 453 ; Weeks v. O'Brien,

25 App. Div. 206 ; Thompson v. Whitmarsh, 100 IST. Y. 35.

One of two or more executors, to whom letters testamentary have

not been issued, is not a necessary party to an action or special pro-

ceeding in favor of or against the executors in their representative

capacity. Code of Civil Pro. § 1818.

The next of kin cannot maintain an action or prosecute a claim

for a distributive share of the personal property of the deceased

in their character of next of kin. Letters of administration must
be taken out, and the action brought in the name of the adminis-

trator. Woodin v. Bagley, 13 Wend. 453; Beecher v. Croiise, 19

Wend. 306. But when the owner in fee of lands demised for a

term of years dies intestate before the expiration of the lease, one
of his heirs-at-law can sue alone to recover his aliqiiot part of the
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subsequently accruing rent. Jones v. Felch, 3 Bosw. 63 ; Cruger

V. McLaury, 41 N. Y. 219.

Where the payee of a promissory note was in possession of it

about eight days before her death, it was held that an action

could not be maintained upon such note by a third person, after

the payee's death, without showing a title thereto, derived from the

personal representatives of such payee, if the circumstances are

such as to rebut the presumption of sale. Edwards v. Campbell,

23 Barb. 423. See also Lounsbury v. Depew, 28 Barb. 44;

Heidenheimer v. Wilson, 31 Barb. 636.

Trustee of an express trust.— The second exception to the gen-

eral rule that every action must be prosecuted in the name of the

real party in interest is made in favor of a trustee of an express

trust, and permits him to sue without joining with him the per-

son for whose benefit the action is prosecuted. A person with

whom, or in whose name, a contract is made for the benefit of an-

other is a trustee of an express trust within the meaning of this

provision. Code of Civil Pro. § 449.

The general term "trustee of an express trust" includes an

assignee for the benefit of creditors (Lewis v. Graham, 4 Abb.

106; Mellen v. Hamilton Fire Ins. Co. 5 Duer, 101; Northam

v. Dutchess County Mut. Ins. Co. 166 IsT. Y. 319, 322) ; a pur-

chasing agent (Schipper v. Milton, 51 App. Div. 522) ; a person

who has executed a lease under seal as agent and attorney for the

owners of the premises demised (Melcher v. Kreiser, 28 App. Div.

362) ; the committee of the person and estate of a lunatic {Person

V. Warren, 14 Barb. 488 ; Fields v. Fowler, 2 Hun, 400. But see

Burnet v. Bookstaver, 10 Hun, 481) ; a general guardian of an in-

fant, appointed by the surrogate (Thomas v. Bennett, 56 Barb.

197) ; the trustee of a wife in articles of separation between hus-

band and wife ( Dupre v. Rein, 56 How. 228; Clarh v. Fosdich,

13 Daly, 500) ; a person holding a power of attorney from the

owners of real property to manage, care for, lease, and collect the

rents thereof (Fargo v. Owen, 79 N. Y. 181) ; the indorsee of a

till of lading to whom the merchandise is consigned for sale

(Robertson v. Nat. Steamship Co. 14 K Y. Supp. 313. But see

Bows V. Cobb, 12 Barb. 310) ; and a receiver or sequestrator ap-

pointed by the courts of this State. Donnelly v. West, 17 Hun,

564.

An assignee for the benefit of creditors can maintain an ac-
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tion in his individual character to recover a claim due the as-

signor. He is not obliged to sue as trustee. Hogland v. Trashy

48 iN". Y. 686. But a justice's court has no jurisdiction of an

action brought by a trustee in bankruptcy to recover the proceeds

of a preference obtained by a creditor of the bankrupt through the

use of legal process. Btarbuch v. Oeho, 112 N. Y. Supp. 312.

One to whom a contract for the payment of money is assigned

in trust for one who had made advances to the assignor, may sue

upon the contract as a trustee of an express trust. Cummins v.

Barkalow, 1 Abb. Ct. App. Dec. 479, 4 Keyes, 514.

Where a nonresident executor has given a bond to the people

of the State of New York, conditioned for the faithful discharge

of the duties of his office, the people may maintain an action for a

breach of the bond as they are trustees of an express trust within

the meaning of the Code. People v. Struller, 16 Hun,. 234.

An agent of a mowing machine company, who contracts and sells

mowing machines for the company, is a trustee of an express trust.

and may sue on the contract in his own name. Davis v. Reynolds,.

48 How. 210, 5 Hun, 651. And generally, a factor or other mer-

cantile agent who contracts in his own name in behalf of his prin-

cipal, is a trustee of an express trust within the meaning of the

Code, and is the proper party to bring an action in his own name-

upon the contract. Grinnell v. Schmidt, 2 Sandf. 706.

Agent.—We have seen that a person with whom or in whose-

name a contract is made for the benefit of another, is a trustee of

an express trust within the meaning of the provision allowing-

such trustee to sue without joining the person for whose benefit

the action is prosecuted. This of course includes an agent who-

contracts in his own name for the benefit of his principal.

In certain cases an action on a contract executed by an agent

must be brought by the agent and cannot be maintained by the

principal. Thus, if an agent enters into a contract under seal for

an undisclosed principal, and it distinctly appears from the in-

strument executed that the seal affixed is the seal of the person

subscribing it, who designates himself as agent, and not that of

his principal, the agent only, as between the two, can maintain an

action for a breach of the contract. Schaefer v. Henkel, 75 N. Y.

378 ; Briggs v. Partridge, 64 IST. Y. 357 ; Melcher v. Reiser, 28-

App. Div. 362. But where an executory contract, not under seal,,

is executed by an agent within the scope of his authority, it may
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be enforced by the principal, although executed in the name of
the agent. Nicoll v. Bwlce, 78 K Y. 680. And this is the rule
whether the agent describes himself as agent or not, and whether
the principal is known or unknown. Ih. Where a lease was exe-

cuted for a landlord by an agent in his own name, with the ad-

ditional words, "for the owner," and the other party, as tenant,

executed the lease in his own name; it was held that the agent
might sue in his own name to recover the rent. Morgan v. Beid,
7, Abb. 215. So the landlord might sue in his own name if he
chose. Erichson v. Compton, 6 How. 471. Of course, both prin-

cipal and agent could not sue at the same time, and an action

brought by one would determine the right of the other to sue

while such action was pending; and a recovery by one would bar

an action by the other, and so of a defeat in the action.

A public auctioneer who sells goods for another, may maintain

an action for the price, although he has received his advances and
commissions and has no interest in the property or its proceeds.

Minium v. Main, 7 IST. Y. 220; Bogart v. O'Eegan, 1 E. D.
Smith, 590.

Persons expressly authorized by statute.— The third exception

-to the general rule that every action must be prosecuted in the

name of the real party in interest, embraces the numerous classes

of persons expressly authorized by statute to sue. It would be

idle to attempt to enumerate all the various persons or classes of

persons who have been authorized by statute to maintain actions in

their own name. Some of these classes will be noticed in the fol-

lowing pages.

Joint-stock associations, etc.— A joint-stock association falls

within the last-noticed exception to the general rule. An action

or special proceeding may be maintained, by the president or treas-

urer of an unincorporated association, consisting of seven or more

persons, to recover any property, or upon any cause of action, for

or upon which all the associates may maintain such an action or

special proceeding, by reason of their interest or ownership therein,

either jointly or in common. An action may likewise be main-

tained by such president or treasurer to recover from one or more

members of such association his or their proportionate share of any

moneys lawfully expended by such association for the benefit of

such associates, or to enforce any lavrful claim of such associa-
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tion against such member or members. Any partnership, or other

company of persons, which has a president or treasurer, is deemed

an association within the meaning of this section. Code of Civil

Pro. § 1919.

Thus, where a promissory note is the property of a company or

association composed of not less than seven persons, having a

treasurer, an action upon the note may be brought in the name of

the treasurer. Tihbetts v. Blood, 21 Barb. 650. See also Austin

V. Searing, 16 IST. Y. 112; Nash v. Russell, 5 Barb. 556; Wells v.

Gates, 18 Barb. 554; New York Marbled Iron Works v. Smith,

4 Duer, 362.

Actions by certain specified officers.— "An action or special pro-

ceeding may be maintained, by the trustee or trustees of a school

district ; the overseer or overseers of the poor of a village, or city

;

the county superintendent or superintendents of the poor ; or the

supervisors of a county, upon a contract, lawfully made with those

officers or their predecessors, in their official capacity; to enforce

a liability created, or a duty enjoined, by law, upon those officers,

or the body represented by them ; to recover a penalty or a for-

feiture, given to those officers, or the body represented by them ; or

to recover damages for an injury to the property or rights of those

officers, or the body represented by them; although the cause of

action accrued before the commencement of their term of office."

Code of Civil Pro. § 1926.

The effect of this section is not to create new causes of action

but to confer upon an officer specified a right to maintain, in his

own name, an action upon existing causes of actions in favor of

the body represented by him, or of his predecessor, or on con-

tracts made by him. It was not intended to give the officer power
to maintain an action where no cause of action existed at the time

of the enactment of said section. Chrigstrom v. McGregor, 74
Hun, 343. In an action or special proceeding brought pursuant

to this section the plaintiff must be described in the summons or

other process by which it is commenced, and in the subsequent

proceedings, by his individual name with the addition of his of-

ficial title. Code of Civil Pro. § 1929.

Section 1926, above quoted, does not apply to a case where it is

specially prescribed by law, that an action may be maintained by
the body represented by an officer designated in that section. Id.

§ 192'. This qualification applies to actions and special pro-
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ceedings brought for the benefit of a town. Miller v. Bush, 87
Hun, 507. The Town Law provides as follows: "Any action

or special proceeding for the benefit of a town, upon a contract

made with any of its town officers, to enforce any liability created

or duty enjoined upon those oSicers, or the town represented by
them, or to recover any penalty or forfeiture given to such of-

ficers, or the town represented by them, or to recover damages
for injury to property or rights of such officers, or the town rep-

resented by them, shall be in the name of the tovra." Town Law,
sections 11, 473; Laws 1909, chapter 63, sections, 11, 473; Con-
solidated Laws, chapter 62, sections 11, 473. See Hagadorn v.

Baiix, 72 K Y. 583; Town of Ouilford v. Cooley, 58 N. Y.
lie.

Corporations.— Suits by corporations should be brought in the

corporate name. When a religious society has been duly and

legally incorporated, all suits in behalf of the corporation should

be brought in the corporate name or title of the society and not in

the name of the trustees. Bundy v. Birdsall, 29 Barb. 31 ; Van
Deuzen v. Trustees of Presbyterian Congregation, 4 Abb. Ct. App.

Dec. 465, 3 Keyes, 550, 3 Trans. App. 39 ; Lowenthal v. Wise-

man, 56 Barb. 490.

Penalties and forfeitures.— Where real or personal property has

been forfeited, or a penalty incurred, to the people of the State;

or to an officer, for their use, purstiant to a provision of law, the

attorney-general, or the district attorney of the county in which

the action is triable, must bring an action to recover the property

or penalty, in a court having jurisdiction thereof. Where the

Supreme Court and a justice's court have concurrent jurisdiction

of the action, it may be brought in either, at the election of the

attorney-general or district attorney. A recovery in such an action

bars a recovery, in any other action, brought for the same cause.

Code of Civil Procedure, section 1962.

Where a penalty or forfeiture is given, by a statute, to a per-

son aggrieved by the act or omission of another, the person to

whom it is given may, if it is pecuniary, maintain an action to

recover the amount thereof; or, if it consists of the forfeiture

of a chattel, he may maintain an action to recover the chattel, or

its value, or other damages, as the case requires. Id. § 1893.

Where a penalty or forfeiture is given, by a statute, to any
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person who sues therefor, an action to recover it may be main-

tained by any person in his own name; but the action cannot be

compromised or settled without the leave of the court in which it

is brought. Id. § 1894.

An action for a penalty incurred under the Forest, Fish and

Game Law may be brought in the name of the people of the State

of New York, or, subject to certain restrictions, a private person,,

or a society for the protection of fish or game may recover the*

penalty in his or its name. Forest, Fish and Game Law, sections

19-22; Laws 1909, chapter 24, sections 19-22; Consolidated

Laws, chapter 19, sections 19-22.

All penalties and forfeitures given by the Highway Law, not

otherwise specially provided for, must be recovered by the coin-

missioner of highways in the name of the town in which the of-

fense was committed. Highway Law, section 73 ; Laws 1909,

chapter 30, section 73 ; Consolidated Laws, chapter 25, section 73.

An action to recover a penalty for a violation of the provisions,

of the Education Law, in relation to changes in text-books, may be

brought by any taxpayer in the school district, and recovered be-

fore any justice of the peace. Educational Law, section 582 ; Laws
1909, chapter 21, section 582; Consolidated Laws, chapter 16, sec-

tion 582.

An action for the recovery of penalties given by the Agricultural

Law must be brought in the name of the people by the commis-

sioner of agriculture. Agricultural Law, section 8 ; Laws 1909,,

chapter 9, section 8; Consolidated Laws, chapter 1, section 8.

Violation of a duty.— It is a general rule that whenever one

owes another a duty, whether such duty is imposed by voluntary

contract or by statute, a breach of such duty, causing damage,

gives a right of action. Duty and right are correlative ; and where
a duty is imposed there must be a right to have it performed.

Where a statute imposes a duty upon a public officer, it is well

settled that any person having a special interest in the performance

thereof, may sue for a breach of such duty causing him damage;
and the same is true of a duty imposed by statute upon any citizen.

Willy v. Mulledy, 78 N. Y. 310 ; Hoover v, Barhhoof, 44 IST. Y.
113 ; Jetter v. N. Y. C, etc., R. R. Co, 2 Abb. Ct. App. Dec. 458.

In Comyn's Digest (Action upon Statute, F.), it is laid down as a

rule that "in every case where a statute enacts or prohibits a thing-

for the benefit of a person he shall have a remedy upon the same
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statute for the thing enacted for his advantage, or for the recom-

pense of a wrong done to him contrary to the said law."

lunatics, etc., actions by.—A committee of the property of an

incompetent person who has been appointed as prescribed by the

Code, may maintain in his own name, adding his official title, any

.action or special proceeding which the person, with respect to

whom he is appointed, might have maintained if the appointment

had not been made. Code of Civil Pro. § 2340 ; Dunham v. Fitch,

48 App. Div. 321. The test of the power of the committee to

maintain an action under the section cited is found in the section

Itself, and is simply, could the lunatic, or other incompetent per-

son, have maintained the action if the committee had not been ap-

pointed ? If he could, the action may properly be brought by the

committee in his own name with his official title added. Koepke

V. Bradley, 3 App. Div. 391. See People v. Williams, 90 Hun,

501; Cujf v. Heine, 27 Misc. 498; Dupignac v. Quick, 27 Misc.

500.

Infants, actions by.—An action to recover a debt due to an infant

may be brought either by the infant, by his guardian ad litem,

duly appointed, who may or may not be his general guardian

(Segelken v. Meyer, 14 Hun, 593, 94 N. Y. 473), or the action

may be brought by the general guardian in his own name. lb.;

Thomas v. Bennett, 56. Barb. 197 ; Coakley v. Mahar, 36 Hun,

157. But it is the better practice and more in accord with the

plain theory of the Code to bring all actions in behalf of infants

in the name of the infant by a guardian ad litem. Perkins v.

Stimmeh 144 IST. Y. 359; Carr v. Huf, 57 Hun, 18.

Married women, actions by.— In an action or special proceeding

a married woman appears, prosecutes, or defends alone or joined

with others as if she was single. Code of Civil Pro. § 450.

It is not necessary or proper to join her husband with her as a

party in any action or special proceeding affecting her separate

property. The husband is not a necessary or proper party to an

action or special proceeding to recover damages to the person, es-

tate, or character of his wife. The husband is not a necessary or

proper party to an action or special proceeding to recover damages

to the person, estate or character of another on account of the
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wrongful acts of his wife committed without his instigation. Code-

of Civil Pro. § 450 ; Bennett v. Bennett, 116 IST. Y. 584.

Joinder of plaintiffs,— "All persons having an interest in the-

subject of the action, and in obtaining the judgment demanded,,

may be joined as plaintiffs, except as otherwise expressly pre-

scribed in this act." Code of Civil Pro. § 446. An executor or

administrator, a trustee of an express trust, or a person expressly

authorized by statute may sue without joining with him the person

for whose benefit the action is prosecuted. Id. § 449.

The provisions of the Code above cited apply to actions and.

special proceedings in a justice's court. Code of Civil Pro. § 3347,.

subd. 3. But the provisions of the old Code of Procedure (§ 119)

that "of the parties to the action those who are united in interest,

must be joined as plaintiffs or defendants," was repealed, and

the section of the present Code which was enacted in its place

(Code of Civil Pro. § 448) is not, like the former provision, made
applicable to justices' courts ; and the rule requiring the joinder of

all persons who are united in interest as parties plaintiff in an ac-

tion pending before a justice of the peace can no longer be sup-

ported upon the authority of that statutory provision. But the

section of the old Code above mentioned was merely declaratory

of a very ancient rule (McCotter v. Lawrence, 4 Hun, 107). that

is too firmly implanted in our system of procedure to be now
ignored. The Code only changes the practice of former times so

far as its terms indicate either by express provision or by neces-

sary or fair construction. Amsterdam Electric Light Co. v. Ray-

her, 43 App. Div. 602.

Misjoinder or nonjoinder of plaintiffs.— The remedy for a non-

joinder of necessary parties plaintiff is by plea in abatement. Non-
joinder of parties is not under the present practice made a gi'ound

of demurrer, and unless the objection is taken by answer it is

waived. Amsterdam Electric Light Co. v. Rayher, 43 App. Div.

602. And a defect of parties plaintiff must be pleaded. Parher v.

Paine, 76 N". Y. Supp. 942.

The remedy for a misjoinder of parties plaintiff is three-fold..

If the defect appears upon the face of the complaint the defend-

ant may demur to the complaint as to the plaintiff improperly
joined upon the ground that it does not contain facts suificient to

constitute a cause of action in his favor. Cee Code of Civil Pro.
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§ 2939. If the justice considers the objection well taken he must
permit the plaintiff to amend his complaint by striking out the

name of the plaintiff improperly joined or by adding an allegation

connecting such plaintiff with the cause of action set up in the com-

plaint. If the complaint does not disclose the misjoinder, the de-

fendant may take the objection by answer. The defendant is not

bound to take the objection by answer or demurrer, but may take

it by motion for a nonsuit at the trial. See Lapham v. Rice, 63

Barb. 485, 55 K Y. 472, 66 Barb. 487; AcUey v. Tarlox, 31 K
Y. 564; Corey v. Bice, 4 Lans. 141. If the motion for a nonsuit

is well taken but a good cause of action has been shown by one of

the plaintiffs, the justice, instead of dismissing the complaint,

should strike out the name of the plaintiff in whose favor no
cause of action has been shown and proceed with the trial of the

cause as if he had never been made a party. See Simar v.

Canaday, 53 K Y. 298; Fuller v. Fuller, 5 Hun, 595; AcUey v.

TarUx, 31 K Y. 564.

§ 2. Who Should Be Made Defendants.

As a general rule an action for a breach of contract should be

brought against the parties who entered into it as principals and

who have been guilty of a breach of it. When the contract is

made by the defendant in person there can be no doubt as to the

proper party. But when the contract is not made by the person

beneficially interested in its subject-matter, the question as to the

person to be sued thereon may depend upon its character and form.

Action on contracts by agents.— If a contract is under seal, is

executed by an agent in his own name, and does not purport to

be executed on behalf of a principal, it can be enforced against

the agent only, although the fact of the agency is recited in the

instrument. Kierstad v. Orange & Alexandria B. B. Co. 69 IST. Y.

343 ; Taft v. Brewster, 9 Johns, 334 ; Stone v. Wood, 7 Cow. 453

;

Guyon v. Lewis, 7 Wend. 26 ; Briggs v. Partridge, 64 IST. Y. 357.

So if the contract is a negotiable instrument and is executed by

an agent in his own name, although in fact 'for his principal, the

agent only can be made defendant in an action on the contract.

Ih.; Barker v. Mechanics' Ins. Co. 3 Wend. 94; Pentz v. Stanton,

10 Wend. 271 ; De Witt v. Walton, 9 JST. Y. 571 ; Merchants' Banh

V. Eays, 7 Hun, 530. Thus, if a promissory note is executed by



2288 PARTIES TO ACTIONS.

the agent of the widow and heirs of a person deceased, and the

agent annexes to his signature the words "attorney for the estate

of A., deceased," the widow and heirs are not so named as to

render them liable on the note and the agent only should be made
defendant in an action upon the instrument. li.

But these are exceptions to the general rule that a principal,

though undisclosed, is liable on a contract executed in the name
of his agent, and is the proper party defendant in an action for a

breach of the contract. Inglehart v. Thousand Island Hotel Co.

7 Hun, 547; Porter v. Talcott, 1 Cow. 359; Taintor v. Pender-

grast, 3 Hill, 72 ; Coleman v. First Nat. Bank of Elmira, 53 IST. T.

388 ; Morrison v. Currie, 4 Duer, 79. And where an agent, duly

authorized, executed a contract under seal, in which he represents

himself as agent and discloses his principal, and by the terms of

which he assumes to contract for the principal only, and does not

enter into any personal promise or covenant, he is not individually

liable thereon, although he signed it only in his individual name,

and should not be made defendant in an action on the contract.

Whitford v. Loidler, 94 N. Y. 145.

Corporations and joint-stock associations.— Corporations should

be sued in their corporate names; but a mistake in the statement

of the corporate name of the defendant will be deemed waived un-

less the misnomer is pleaded by the defendant. Code of Civil

Pro. § 1777. This mistake may be corrected by an amendment
on the trial, or at any other stage of the proceedings before or

after judgment in the furtherance of justice and on such terms as

may be just.

An action or special proceeding may be maintained against

the president or treasurer of an unincorporated association, con-

sisting of seven or more persons, to recover any property, or upon
any cause of action, for or upon which the plaintiff may main-

tain such an action or special proceeding against all the associates,

by reason of their interest or ownership, or claim of ownership

therein, either jointly or in common, or their liability therefor,

either jointly or severally. Id. § 1919. Any partnership or other

company of persons, which has a president or treasurer, is deemed
an association within the meaning of this section. lb. The ac-

tion may, in the first instance, be brought against all the members
of the association. Id. § 1923. But when the action has been
brought against the president or treasurer, another action for the
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same cause cannot be brought against the members of the associa-

tion, or any of them, until after final judgment in the first ac-

tion, and the return of an execution thereon wholly or partly un-

satisfied or unexecuted. Id. § 1922.

County, town, and municipal officers.— An action or special pro-

ceeding may be maintained by or against the trustee or trustees of

a school district; the overseer or overseers of the poor of a village

or city ; the county superintendent or superintendents of the poor

;

or the supervisors of a county, upon any cause of action which ac-

crues against them, or has accrued against their predecessors, or

upon a contract made by their predecessors in their official capacity,

and within the scope of their authority, except in a case where

it is specially prescribed by law that an action may be maintained

by or against the body represented by those officers, in which case

the defense of the action must be conducted by the persons then in

office who represent that body. Code of Civil Pro. §§ 1926, 1927,

1928.

Where an action or special proceeding is brought against a

school trustee or other officer pursuant to section 1926 or 1927 of

the Code, the defendant must be described in the summons or

other process by which it is commenced and in the subsequent

proceedings therein by his individual name with the addition of

his official title. Id. § 1929.

"An action or special proceeding for or against a county, or for

its benefit, and upon a contract lawfuly made with it, or with

any of its officers or agents authorized to contract in its behalf, or

to enforce any liability created, or duty enjoined upon it, or upon

any of its officers or agents for which it is liable, or to recover dam-

ages for any injury to any property or rights for which it is liable,

shall be in the name of the county. All contracts or conveyances

by or in behalf of, or to a county shall be deemed to be in the

name of the county, whether so stated or not in the contract or

conveyance." County Law, section 4; Laws 1909, chapter 16,

section 4; Consolidated Laws, chapter 11, section 4.

The Town Law provides that any action or special proceeding

to enforce the liability of the town upon any contract lawfully

made with any of its town officers, or for any liability of the town

for any act or omission of its town officers shall be in the name

of. the town ; that all contracts made by such officers for and in

behalf of their towns shall be in the name of the town; and that

144
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when such contracts are otherwise lawfully made, they shall be

deemed the contracts of the town, notwithstanding it is omitted

to be stated therein that they are in the name of the town. Town
Law, sections 11, 473; Laws 1909, chapter 63, sections 11, 473;

Consolidated Laws, chapter 62, sections 11, 473.

An action against a town for damages to person or property by

reason of any defect in its highways or bridges existing because

of the neglect of any commissioner of highways of siich town,

must be brought against the town; and if judgment is recorded

against the town in such action the commissioner is made liable

to the town for the amount of the judgment and interest thereon.

But such judgment is not evidence of the negligence of the com-

missioner in the action against him. Town Law, sections 74, 75.

These statutes have rendered obsolete many prior decisions in

respect to parties to actions based upon liabilities incurred by
towns or counties.

Partners.—As a general rule, in an action against an existing

copartnership on a contract which relates to the business of the

firm, all the partners must be joined as defendants.

But to this rule there are several exceptions. Where a person

enters into a contract with two others, by name, without knowing
or having reason to suspect, that they have a partner in the busi-

ness to which such contract relates, such two persons may be sued
without joining such third person, and he may be regarded as to

such transaction, and under such circumstances, as a dormant
partner, although the fact of his connection with the firm came to

the knowledge of the plaintiff before bringing the suit. Hulbut
V. Post, 1 Bosw. 28; iV. Y. Dry Dock Co. v. Treadwell, 19 Wend.
525 ; North v. Bloss, 30 N. Y. 374 ; Farwell v. Davis, 66 Barb.

73; Arnold v. Morris, 7 Daly, 498; Lefferts v. Silshy, 54 How,
193; Horswitz v. Pakas, 22 Misc. 520; Woodhouse v. Duncan,.
106 IST. T. 527. If the creditor of a copartnership does not know
of the existence of a dormant partner at the time the indebtedness,

is incurred, he need not join such partner as a party defendant
in an action against the firm; but if he knew of his existence he
must make him a party. Mayer v. Franhfeld, 85 Hun, 214.
Where a person in ignorance of the existence of a partnership

is induced by the fraudulent representations of a person claimino-

to act as agent of a single member of the firm to purchase partner-
ship property, he may maintain an action against the assumed
principal, who has ratified the acts of the pretended agent, to
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recover back the purchase money on the ground of fraud, without

joining the other partners, although they in fact receive their

share of the purchase money. Leslie v. Wiley, 47 N. Y. 648.

But if the agent of a firm, assuming to act as the agent of an in-

dividual member of it, purchases property of one who is ignorant

of his real authority, and the property is received and used by the

firm, the vendor cannot maintain an action for the purchase price

against the partner for whom the agent assumed to act, without

joining the other partners. Marvin v. Wilher, 52 N. Y. 270.

The distinction between the cases in this : in one case the indi-

vidual partner ratified the act of his assumed agent, making his

contract his own, and his liability became fixed at the moment of

ratification without regard to the division of the proceeds of the

fraud among the other partners who were strangers to the trans-

action ; and in the other case, there was no individual ratification

of the act of the assumed agent by which the partner could be held

individually liable as a principal, but merely an adoption by the

firm of the act of their agent.

The general rule is that a dissolution of the partnership does

not affect the liability of the firm upon existing contracts. But
if the firm is dissolved by the death of one of the partners, an

action at law upon a firm liability must be brought against the

survivor or survivors alone without joining the personal repre-

sentatives of the deceased partner. Eichter v. Poppenhausen,

42 K Y. 373; Carrere v. Spafford, 46 How. 294; 15 Abb. N. S.

47. But if the survivor is insolvent, the creditor may allege and

prove that fact and enforce payment from the estate of the de-

ceased partner without bringing an action against the survivor,

or he may exhaust his legal remedy against the survivor and then

proceed against the estate of the deceased debtor. Pope v. Cole^

55 ]Sr. Y. 124; Haines v. Hollister, 64 N. Y. 1.

In case a partnership partakes of the nature of a joint-stock

association, is composed of seven or more members, and has a

president or treasurer, it may be sued in the name of the presi-

dent or treasurer, or in the name of the individual members of

the copartnership as the plaintifl^ may elect. Code of Civil Pro.

§§ 1919, 1923.

Married women,—A married woman should be made a party de-

fendant under the same circumstances that would justify making

her a party if unmarried. It is not necessary or proper to join

her husband with her in any action or special proceeding affecting
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her separate property, or in an action or special proceeding to

recover damages to the person, estate, or character of another on

account of the wrongful acts of his wife committed without his

instigation. Id. § 450.

Infants, actions against.— Most of the contracts which an infant

may make are voidable at his election, but they are not absolutely

void, for they may be ratified when he arrives at adult age. Good-

sell y. Myers, 3 Wend. 479; Bigelow v. Grdnnis, 2 Hill, 120;

Taft V. Sergeant, 18 Barb. 320. Infancy is a personal defense

and no one can interpose it but the defendant himself. Van

Bramer v. Cooper, 2 Johns. 279 ; Hartness v. Thompson, 5

Johns. 160. If no such defense is made by the infant, and a

guardian is legally appointed for him, a judgment against him

will be valid.

An infant is liable for necessaries furnished to him, or for

money to purchase necessaries, if the money is so applied. Ran-

dall V. Sweet, 1 Denio, 460; Smith v. Oliphant, 2 Sandf. 306.

When a contract has been made by several persons, and one of

them is an infant, he must nevertheless be joined as a defendant

in an action. Slocum v. Hooker, 13 Barb. 536 ; Hyde v. Van
Valkenburgh, 1 Daly, 416. If the infant pleads infancy and

establishes the defense, the action may be discontinued as to him,

and judgment may be rendered against the other defendants, if a

cause of action is proved against all the defendants, but for the

defense of infancy interposed by such defendant. Slocum v.

Hooker, 13 Barb. 536 ; Butler v. Morris, 1 Bosw. 329 ; Bank of

Attica V. Wolf, 18 How. Pr. 102.

The correct practice is, to make the infant party a defendant,

and if he does not plead infancy, but has a guardian appointed,

then proceed in the action as though he were an adult; but if

the infant pleads infancy, and establishes it on the trial, then the

action must be dismissed as to him, and proceed against the other

parties in the same manner as though there never had been such a

party to the contract as the infant.

After the service, and return of a summons against an infant

defendant no other proceeding can be taken in the action until a

person has been appointed to appear as his guardian for the pur-

pose of the action. Code of Civil Pro. § 2888. The practice in

this respect will be noticed hereafter.

Parties severally liable,—Two or more persons severally liable

upon the same written instrument, including the parties to a bill
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of exchange, or a promissory note, whether the action is brought

upon the instrument or by a party thereto to recover against other

parties liable over to him, may, all or any of them, be included as

defendants in the same action, at the option of the plaintiff. Code
of Civil Pro. § 454. The joinder of a person as defendant in an
action as prescribed in the section cited, does not affect his right

to any order or other relief to which he would have been entitled

if he had been separately sued in the action. Id. § 455.

It is well settled that under section 454 of the Code, two or

more persons severally liable on the same instrument for the

whole amount of its obligation may be included as defendants in

the same action. Straus v. Hoadley, 23, App. Div. 360; Ameri-
can Litcol Co. v. Lowe, 41 App. Div. 500. But the section refers

only to a case where two or more parties are severally liable to

pay the entire amount which is sued for, and does not authorize a

suit against two parties who are severally liable, not to pay the

same amount, but each one to pay a separate and distinct amount.

Concentrating Worlcs v. Aclcerman, 6 App. Div. 548 ; Straus v.

Hoadley, 23 App. Div. 360. The contract of a principal and the

contract of a guarantor of the performance of the contract of the

principal, are independent and distinct contracts. They may be

included in the same instrument, as for example, where the lessor,

lessee, and guarantor of the payment of rent unite in a tripartite

lease or agreement for the letting of premises; and when so

united the lessee and guarantor may be joined in an action on the

lease to recover the rent reserved. Carman v. Floss, 23 IST. Y.

286. See also Decker v. Gaylord, 8 Hun, 110; Roehr v. Lieh-

mann, 9 App. Div. 247. But when the contract of the principal

and that of the guarantor are not included in the same instrument

the guarantor and the principal debtor cannot be joined as de-

fendants in an action on the contract of the principal. Phalen

V. Dingee, 4 E. D. Smith, 379 ; De Rider v. Schermerhorn, 10

Barb. 638 ; Allen v. Fosgate, 11 How. 218 ; Brewster v. Silence,

8 K Y. 207; Barton v. Speis, 5 Hun, 60; Gould v. Moring, 28

Barb. 444; Harris v. Eldridge, 5 Abb. N. C. 278; Tibhits v.

Fercy, 24 Barb. 39 ; Boefir v. Liehmann, 9 App. Div. 247. The

fact that the guaranty is indorsed upon the principal contract or

attached to it does not affect the rule. Harris v. Eldridge, 5

Abb. ]Sr. C. 278. Nor is the rule changed from the consideration

that liability attaches to each party at the same time and to the

same extent. Tihhits v. Fercy, 24 Barb. 39 ; Roehr v. Liehmann,



2294 PARTIES TO ACTIONS.

9 App. Div. 247. Section 454 of the Code authorizes the joinder

of parties defendant only where the parties so joined are liable

upon the same written instrument. Ih.

Where two persons execute a joint and several promissory note,

and one of the parties adds the word "surety" to his signature,

both may be joined as defendants in an action upon the note.

Hoyt V. Mead, 13 Hun, 327.

In an action upon a joint and several bond of an adminis-

trator, executed by the administrator and a number of sureties,

the plaintiff may join all or a part of the obligors as defendants

at his option. Cridler v. Curry, 66 Barb. 336, 44 How. 345.

At common law, where a liability arose upon a contract and was

also joint and several, the plaintiff might proceed against all the

parties jointly, or sue each separately. If more than two persons

were liable, he was compelled to sue them all jointly or each of

them separately. Two of the parties so liable, or any greater

number less than the whole could not have been sued in the same

action. lb.; Quigley v. Walter, 2 Sweeny, 175; Dean v. Whiton,

16 Hun, 203. This rule was modified by statute when applied to

actions upon commercial paper and still further by the Code of

Procedure which provided that "persons severally liable upon the

same obligation or instrument, including the parties to bills of

exchange and promissory notes, may all or any of them be in-

cluded in the same action at the option of the plaintiff." Code of

Pro. § 120. This was construed to include persons jointly and

severally liable upon the same obligation or instrument. But
the common-law rule has not been changed except to parties

severally liable upon the same instrument; and where the lia-

bility does not arise out of any instrument, but is purely statu-

tory, the plaintiff must now, as formerly at common law, sue each

of the parties separately or join them all in one action. Dean v.

Whiton, 16 Hun, 203.

Joint debtors, actions against.— When the liability of two or

more persons is joint, and not joint and several, they must, in

general, be joined as defendants. But it is not always possible to

serve process on all the parties in actions in justices' courts, since

some of them may be nonresidents of the county, or there may be

some other reason why process cannot be served upon all of them.
The statute has, therefore, provided that where an action is

brought against two or more persons, jointly indebted upon con-

tract, and the summons is served upon one or more, but not upon
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all of them, the plaintiflf may proceed against the defendant or

defendants upon whom it is served, and if he recovers judgment,

it must be entered against all the defendants thus jointly in-

debted. Code of Civil Pro. §§ 1932, 3020. The statute also

declares the effect of such judgment and provides for its en-

forcement. Id. §§ 1933, 1934, 3020.

After the recovery of a judgment, as above provided, an action

may be maintained by the judgment creditor against one or more
of the defendants who were not summoned in the original action

to procure a judgment charging his or their property with the

sum remaining unpaid upon the original judgment. Id. § 1937.

These provisions of the statute, while they recognize and pre-

serve the rule that all persons jointly indebted upon contract must

be joined as defendants in an action on the contract, relieve the

holder of such demand from the necessity of delaying his action

until all the joint debtors come within the reach of the process of

a justice's court, and protect equally the rights of the creditor and

his debtors.

These provisions of the statute must be followed in order to

obtain the benefits conferred by them. The judgment must be

entered against all the joint debtors made parties to the original

action ; and the failure to so render the judgment against all is a

substantial error for which the judgment will be reversed on ap-

peal. Elsier v. Goodyear^ 55 App. Div. 190; Nelson v. Bostwick,

5 Hill, 37.

Joinder of defendants in actions for tort.— In an action for a

tort, unconnected with contract, where the wrong was committed

by several persons, the plaintiff has his election to sue them all

jointly, or to sue one or more of t^em separately. Livingston v.

Bishop, 1 Johns. 290 ; Rose v. Oliver, 2 Johns. 365 ; Marsh v.

Berry, 7 Cow. 344 ; Osterhout v. Roberts, 8 Cow. 43 ; Wehle v.

Butler, 3 Jones & Sp. 1, 43 How. 5, 12 Abb. N". S. 130, 61 N. Y.

245 ; Hun v. Gary, 82 K Y. 65 ; Roberts v. Johnson, 58 JST. Y.

613. But there can be but one satisfaction from several persons

for the same cause of action; that is, there can be but one satis-

faction for a single injury though there may be several recoveries.

Thomas v. Rumsey, 6 Johns. 31 ; Livingston v. Bishop, 1 Johns.

290; Woods v. Panghurn, 75 IST. Y. 495, 498. Two may join in

one wrong-ful act, and the injury is single though their act is joint

:

and there can be but one satisfaction therefor though there may
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be two actions brought and a recovery in each. Ih.; Easson v.

People, 44 Barb. 347.

Where a person has sustained injuries through the negligence of

an employee of a firm, he may bring his action against any one or

more, or all of its members. Roberts v. Johnson, 58 ]^. Y. 613.

And if an employee of two or more persons or corporations operat-

ing a railroad sustains an injury resulting from the defective

machinery furnished by them for his use in the course of his em-

ployment, he may maintain an action to recover damages for such

injuries against each or all of them. The liability of his employ-

ers in such case is several as well as joint. Kain v. Smith, 80 !N".

Y. 458. So two railroad companies operating intersecting lines of

track are jointly and severally liable for injuries received by a

passenger in a collision resulting from their joint negligence, al-

though one company may have been more negligent than another.

The injured passenger may sue one company or both at his elec-

tion. Barrett v. Third Ave. R. R. Co. 45 IST. Y. 628 ; Webster v.

Hudson River R. R. Co. 38 IST. Y. 260, T Trans. App. 98 ; Cole-

grove V. New York & New Haven and New York & Harlem R.

R. Cos. 20 K Y. 492. And see Slater v. Mersereau, 64 N. Y.

138.

From these principles it follows that there can be no non-

joinder of defendants in actions ex delicto, and no misjoinder

if all of the defendants joined in any way participated in the

wrongful act and contributed to the injuries resulting there-

from.

But the reason which makes the one liable who personally joins

in or aids and abets the wrong done by another does not apply in

cases of injuries done by animals belonging to different owners,

although the animals acted in concert in doing the injury and the

precise damage done by each cannot be ascertained. Thus, if the

dogs of several persons do mischief together, each owner is liable

only for the mischief done by his own dog, and a joint action

against the several owners for the damage done by all the dogs

will not lie. Van Steenburgh v. Tobias, 17 Wend. 562
; Auchmuty

V. Ham, 1 Denio, 495; Carroll v. Weiler, 1 Hun, 605; 4 T. &
C. 131. And see Slater v. Mersereau, 64 IST. Y. 138; Parten-

heimer v. Van Order, 20 Barb. 479 ; Chipman v. Pulmer, 9

Hun, 517, 77 N. Y. 51. But under the statute authorizing a

special proceeding against animals straying from the highway,
the rule is reversed ; and all the damage done by the animals seized
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are regarded as done jointly, and the remedy therefor as entire,

to be enforced against all the animals. Code of Civil Pro. § 3109.

If, however, the petitioner does not allege that the animals were

trespassing upon real property oAvned or occupied by him, and dif-

ferent persons own different animals seized, he may institute a

separate special proceeding against each owner, or against two

or more owners with respect to the animals owned by him or

them, or he may take the proceeding against all the owners jointly.

Id. § 3110.

Misjoinder of defendants.— Having briefly considered the cases

in which parties may or may not be joined as defendants the next

step is to consider the remedy for a misjoinder.

If the complaint fails to state a cause of action against one of

the defendants he may take the objection to the misjoinder by a

demurrer to the complaint upon the ground that as to him the

complaint does not state facts sufficient to constitute a cause of

action. Code of Civil Pro. § 2939. If the justice deems the

demurrer well founded he must give the plaintiff an opportunity

to amend his complaint by striking out the name of the party or

parties against whom no cause of action is alleged or inserting

allegations showing a cause of action against him or them. Id.

§§ 723, 2939; Morris v. Hunhen, 40 App. Div. 129. If the

plaintiff refuses to amend, his complaint will be disregarded.

Code of Civil Pro. § 2939. If the misjoinder does not appear

upon the face of the complaint, the objection may be taken by

answer or by motion for nonsuit at the trial. Manahan v.

Gibbons, 19 Johns. 109. And although the defendants have not

pleaded the misjoinder they still may raise the question by way

of objection to the evidence offered by the plaintiff on the trial

as not being in support of the allegations of the complaint. If

a plaintiff should sue two defendants on an alleged joint note,

and on the trial should offer to prove two separate notes, one

made by each defendant, this could not be allowed, although the

defendants had not set up the misjoinder in their answer. Or, if

a plaintiff had alleged a joint assault and battery against two

defendants, he could not sustain the complaint by proof of two

separate assaults, one by each defendant. Two separate wrong-

ful acts, or acts giving a cause of action, committed severally by

two defendants do not warrant a joint action or joint recovery.

Morenus v. Crawford, 15 Hun, 45.
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There are cases in which an objection to the misjoinder or non-

joinder of defendants cannot be raised. Thus, it is provided by

statute that "In an action brought against one or more persons, en-

gaged, as a joint-stock association, partnership, or otherwise, in the

periodical transportation of passengers or property, an objection, to

any of the proceedings, cannot be taken by a person properly made

a defendant, on the ground that the plaintiff has joined with him,

as a defendant, a person not jointly engaged with him in that

business, or on the ground that the plaintiff has failed so to

join with him a person so jointly engaged, unless the person so

engaged have, at least thirty days before the commencement of the

action, filed in the clerk's office of each county, in which they

transport passengers or property, a statement, showing the names

of all of them. A statement so filed, is conclusive, for the purposes

specified in this section, as against the persons filing it, until

thirty days after filing, in like manner, a new statement, showing

a change of interest." Code of Civil Pro. § 1945.

Nonjoinder of defendants.— The Code does not specifically pro-

vide any remedy for a nonjoinder of defendants in an action in a

justice's court. If the complaint states facts sufficient to constitute

a cause of action against the persons made defendants, a demurrer

for nonjoinder is unauthorized, and, if interposed, is a waiver of

the objection. The proper remedy is by pleading the nonjoinder

in abatement. Gorman v. Dewey, 24 Misc. 643. When such a

plea is attempted to be set up the rule requires that the defendant

should give the plaintiif a better writ, and he must do this by
setting out in his answer the names of all those persons whom he

insists should be joined as defendants. Mechanics & Farmers'

Banh v. Dakin, 24 Wend. 411 ; Hawks v. Mwnger, 2 Hill, 200

;

Stiefel V. Berliyi, 28 App. Div. 103.

The nonjoinder of a person jointly liable with the defendant

in an action may be set up by answer, and if established, is a

perfect defense to the action. Mason v. Wells, 2 Hun, 518 ; 5

T. & C. 714; Wooster v. Chamberlin, 28 Barb. 602; Sweet
V. Tuttle, 14 ISr. Y. 465 ; Van Slyke v. Newton, 10 Hun, 554. It

is not a ground of nonsuit at the trial. Gay v. Gary, 9 Cow. 44

;

Williams v. Allen, 7 Cow. 316. The defendant knows, or ought

to know, who should be joined with him as codefendants ; and if

he does not plead their nonjoinder in abatement, he has no ground
of complaint. If all the defendants are liable severally, or jointly
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and severally, the defendant sued has no ground of objection,

since the plaintiff has a right to sue all or a portion of those liable.

And it is only in case of a joint liability, not a joint and several

liability, that affords ground of an answer in abatement.

§ 3. Obtaining Leave to Prosecute as a Poor Person.

The Code provides that a poor person, whether an adult or in-

fant, not being of ability to sue, who alleges that he has a cause of

action against another person, may apply by petition to the court

in which the action is pending, or in which it is intended to be

brought, for leave to prosecute as a poor person, and to have

attorney and counsel assigned to conduct his action. Code of

Civil Pro. § 458. This provision applies to justices' courts. Id.

§ 3347, subd. 3.

Under this provision of the statute an infant suing by a guard-

ian ad litem may obtain leave to prosecute as a poor person, al-

though the guardian may be a responsible person and a near rela-

tive of the infant. Feier v. Third Ave. B. B. Co. 9 App. Div.

607 ; Shapiro v. Burm, 81 Abb. IST. C. 144, 7 Misc. 418, 58 St.

iiep. 479 ; Bonadoa v. Third Ave. B. B. Co. 30 IsT. Y. Supp. 410.

Put the statute does not authorize the court to permit the com-

mittee of a lunatic to sue as a poor person. Bechtle v. Manhattan

By. Co. 31 Abb. K C. 483, 30 K Y. Supp. 410.

The statute provides that the application may be made by peti-

tion. Code of Civil Pro. § 458. It further provides that the

petition must state:

1. The nature of the action brought or intended to be brought.

2. That the applicant is not worth $100 besides the wearing

apparel and furniture necessary for himself and his family, and

the subject-matter of the action.

It must be verified by the applicant's affidavit, unless the ap-

plicant is an infant under the age of fourteen years, and in that

case by the affidavit of his guardian appointed in the action, and

supported by a certificate of a counselor-at-law to the effect that

he has examined the case and is of the opinion that the applicant

lias a good cause of action. Id. § 459.

It is not essential for the applicant to establish that he is a

pauper, but merely that he is not worth $100 besides wearing

apparel and furniture necessary for himself and family. Mc-

Namara v. Nolan, 13 Misc. 76. Nor does the statute require that
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the applicant shall establish his cause of action absolutely in order

to obtain leave to sue as a poor person. It is sufficient that he

states facts, which, if true, constitute a cause of action. li.

If the action is already commenced when the application is

made, it is proper to entitle the petition in the action. If the

action is not then commenced it is not proper to so entitle the

petition, and the title may be either wholly omitted or the petition

may be entitled as in the form given below. But these are mere
matters of form; and a defect in the title of the petition, or the

want of a title will not impair the petition if it intelligibly refers

to the action. See Code of Civil Pro. §§ 728, 3343, subd. 11.

The petition may be in the following form

:

Ik Justice's Couet.

In the Matter of the Application of

John Smith, for Leave to Prosecute

as a Poor Person an Action.

against

Heney Pobb, and to Have an Attorney

and Counsel Assigned to Conduct the

Action.

^
Before

, Esq.^

Justice of the Peace.

The petition of John Smith respectfully shows to the court:

1. That during the year last past your petitioner rendered and
performed work, labor, and services for the above-named Henry
Eobb, at his request, to the value of $24.30, and intends to bring
an action in this court against the said Eobb to recover the value
of such services.

2. That your petitioner has fully and fairly stated the facts in

this case to Y. Z., counselor-at-law, who resides at
^ and

is informed and advised by the said Y. Z., after such statement
made, and verily believes, that he has a good cause of action against

the said Eobb.

3. That your petitioner is not worth $100 besides the wearing;
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apparel and furniture necessary for himself and his family and
the subject-matter of said action.

Wherefore your petitioner prays that this court will make an
order, pursuant to section 460 of the Code of Civil Procediire,

admitting your petitioner to prosecute his said action as a poor

person and assigning to him an attorney and counsel to prosecute

the same. {Signature of petitioner.)

Dated, , 1914.

Verification.

State op New Yokk,
}'County of

John Smith, being duly sworn, says that he is the petitioner

named in and who subscribed the foregoing petition, and that said

petition is true to his own knowledge, except as to the matters

therein stated to be alleged upon information and belief and as to

those matters he believes it to be true.

{Signature of petitioner.)

Subscribed and sworn to before me, i

this .... day of , 1914. r

Justice of the Peace.

Certificate.

I hereby certify that I have examined the case referred to in

the foregoing petition of John Smith, for leave to prosecute as a

poor person, etc., and that I am of the opinion that said petitioner

has a good cause of action.

>

Counselor-at-Law.

Dated ,1914.

The statement of the' cause of action may be varied to meet any

case, and if the action has been already commenced the allegations

of the petition may be framed to show that fact. The petition

may specify the attorney whom the petitioner desires to be assigned

to conduct the action, but the court is not required to assign an



2302 PAETIES TO ACTIONS.

attorney designated by the party applying. Helmprecht v. Bowen^
37 Hun, 362. The application will necessarily be made ex parte

where no action is pending at the time, and if the petition alleges,

the facts upon which the action is based and the poverty of the

petitioner it establishes a prima facie case for granting the order.

Young v. Nassau Electric B. B. Co. 34 App. Div. 126. And see

McNamara v. Nolan, 13 Misc. 76. The certificate of a rf.putable-

counselor-at-law, that the petitioner has a good cause of action,

should be sufficient to satisfy the mind of the justice upon thij-

point. A decent respect for the rights of the defendant should

deter the justice from holding an ex parte trial of the issues in-

volved in the action upon an application of this nature.

If the action is pending when the application is made, the de-

fendant should be allowed an opportunity to be heard. The order

cannot be granted ex parte after the action is begun. Conhoy v.

Ayres, 25 Misc. 52. The application may be made after issue is.

joined. Kahn v. Singer Mfg. Co. 18 Misc. 568.

The granting of leave to sue rests in the discretion of the justice.

See Steiiiburgh v. Bosenthal, 17 Misc. 53. If the justice is satis-

fied of the truth of the facts alleged and that the applicant has a

good cause of action, he may, by order, admit him to prosecute as

a poor person and assign to him an attorney and counsel to prose-

cute his action who must act therein without compensation. Code-

of Civil Pro. § 460. In all cases where an application is made for

an order admitting a party to prosecute as a poor person, it would
seem to be the better practice to file the consent of the attorney

assigned to prosecute without compensation with the moving papers

and also to have a provision that he shall act without compensation-

incorporated in the rder. Daus v. Nussberger, 25 App. Div. 125.

If there is any agreement between the plaintiff and the attorney

whereby the latter has an interest in any recovery as compensation'

for his services, it is fatal to the right to prosecute as a poor person.

Cahill v. Manhattan B. Co. 38 App. Div. 314; Harris v. Mutual
Life Ins. Co. 20 Civ. Pro. P. 192. If the court is not satisfied

that the plaintiff has a good cause of action it should deny the-

motion. Beyer y. Clarlc, 29 Abb. IST. C. 338.

If the order is granted it may be in the following form

:

( Title as in petition.
)

On reading and filing the petition of John Smith, dated and'

verified on the day of , 1914, and the certifi-
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cate of , counselor-at-law, in support of the same, it

appearing to the satisfaction of the court that the petitioner is a

poor person, not of ability to sue, and that he has a good cause of

action against , it is

Ordered, That said petitioner, John Smith, be and hereby is

permitted to prosecute in this court as a poor person the action in

said petition mentioned, and that , Esq., of
,

be and is hereby assigned as his attorney and , Esq., of

, as his counsel, to prosecute his said action, and that

the said attorney and counsel act therein without compensation.

Dated, , 1914. A. B.,

Justice of the Peace.

A person so admitted may prosecute his action without paying

fees to any officer ; and is not prevented from prosecuting the same

by reason of his being liable for the costs of a former action brought

by him against the same defendant. Code of Civil Pro. § 461.

But the adverse result of the prior action may be taken into con-

sideration by the justice on the merits of the application for leave

to sue as a poor person. Young v. Nassau Electric R. B. Co. 34

App. Div. 126. If judgment is rendered against the petitioner or

his complaint is dismissed, costs cannot be awarded against him.

Code of Civil Pro. § 461.

If the person so admitted to prosecute is guilty of improper

conduct in the prosecution of his action, or of willful or unneces-

sary delay, the court may, in its discretion, annul the order and

deprive him of the privileges conferred by it. Id. § 462.

The order does not authorize the petitioner to take or maintain

an appeal as a poor person ; but where the appeal is taken by the

adverse party, the order is applicable in favor of the petitioner as

respondent in the appeal. Id. § 466 ; Morse v. City of Troy, 38

Hun, 301. If the respondent is successful on the appeal, and

costs are awarded him, they must be paid over to his attorney when

collected from the adverse party. Code of Civil Pro. § 467.

§ 4. Leave to Defend as a Poor Person.

A defendant in an action involving his right, title, or interest in

or to real or personal property, may petition the court in which

the action is pending for leave to defend the action as a poor person.
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and to have an attorney and counsel assigned to conduct his de-

fense. Code of Civil Pro. § 463.

The petition must contain the same matters respecting the abil-

ity of the petitioner required to be contained in a petition for leave

to prosecute as a poor person; and it must be supported by a sim-

ilar certificate relating to the defense. Id. § 464. And the pro-

visions of the Code hereinbefore noticed, relating to the order to

be made upon an application for leave to prosecute as a poor person,

and the proceedings subsequent thereto, apply to the order and

subsequent proceedings upon an application for leave to defend

as a poor person. Id. § 465.

The forms already given can be readily adapted to an applica-

tion on the part of the defendant.

§ 5. Appointment of a Guardian for an Infant Plaintiff.

The Code provides that vphere an infant has a right of action,

he is entitled to maintain an action thereon, and that the same

shall not be deferred or delayed on account of his infancy. Code

of Civil Pro. § 468. But it also requires that before a summons
is issued in behalf of an infant plaintiff, or before an issue is

joined without a summons by an infant plaintiff, the justice must

appoint a competent and responsible person, nominated by the

plaintiff or his general guardian, to appear as his guardian for the

purposes of the action. The written consent of the person so ap-

pointed must be filed with the justice before his appointment.

The guardian so appointed is responsible for the costs. Id. § 2887.

A mere oral application by the infant or his guardian is suffi-

cient to authorize the justice to act, if such application is accom-

panied by the written consent of the proposed guardian. But an

application in writing is the better practice, as it will form a part

of the record of the proceedings before the justice, and bear evi-

dence upon its face of the regularity of the preliminary* proceed-

ings. The application may be in the following form, or in any
other equivalent form

:

To A. B., Esq., Justice of the Peace of the Town of

The undersigned, an infant, .... years of age, being about to

commence an action against , respectfully requests the

appointment of as his guardian for the purposes of

said action.

Dated, , 1914. (Signature of infant.)
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The consent of the proposed guardian may be in the following

form:

I hereby consent to be appointed guardian of , for

the purposes of the action mentioned in the foregoing (or annexed)

application.

Dated, , 1914. (^Signature of guardian.)

The appointment by the justice may be in the following form

:

Application having been made to me in writing by

for the appointment of as his guardian for the pur-

poses of an action against , and it appearing that such

proposed guardian is a competent and responsible person ; that the

applicant is an infant and about to commence such action, and the

said , having executed a written consent to such ap-

pointment, now on filing such application and consent, I do hereby

appoint guardian of for the purposes of

said action.

Dated, , 1914. A. B.

Justice of the Peace.

Or, the appointment may be in the following form

:

Pursuant to the application of , an infant, for the

appointment of as his guardian for the purposes of an

action against, , and to the written consent of said

to such appointment, I hereby appoint said

guardian of said infant for the purposes of said action.

{Date)
{Signature of justice.)

The application is in effect an ex parte motion and the appoint-

ment is in effect an order. The form is of less importance than

the substance, the compliance with the requirements of the Code

as to the appointment being the important thing. Eyen the total

failure to procure the appointment of a guardian for an infant

plaintiff is but an irregularly and not a jurisdictional defect.

Walford v. Oakley, 43 How. 118; Fitch v. Fitch, 18 Wend. 513;

Fellows V. Niver, 18 Wend. 563 ; Butter v. Puchhofer, 9 Bosw.

638 ; Bmart v. Earing, 14 Hun, 276 ; Drisckler v. Van Den Hen-

den, 49 Super. Ct. 508. The defendant, by pleading to the merits,

145
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will waive the irreg-ularity. Smart v. Having, 14 Hun, 276 ; Sims
V. New York College of Dentistry, 35 Hun, 344; Rima v. Rossie

Iron Worhs, 47 Hun, 153; Parks v. Parks, 19 Abb. 161; Graham
V. Pinckney, 7 Rob. 149 ; Schermerhorn v. Jenkins, 7 Johns. 373 ;.

Treadwell v. Bruder, 3 E. D. Smith, 596. An objection that plain-

tiff, a general guardian, had not legal capacity to maintain the ac-

tion appearing on the face of the complaint, is waived by failure

to demur, and an allegation that plaintiff is not the real party in

interest does not raise it. VanZandt v. Grant, 67 App. Div. 70 j

Sullivan v. Neiu York, etc.. Cement Co. 119 JST. Y. 348 ; Manz v.

Oakley, 120 IST. Y. 84, 122 N". Y. 631. The defect in the proceed-

ing should be set up in the answer to be available, and if discovered

for the first time on the trial, may be cured by an appointment

nunc pro tunc, and an amendment of the proceedings accordingly.

Rima v. Rossie Iron Works, 47 Hun, 153.

§ 6. Appointment of Guardian for Infant Defendant.

The Code provides that after the service and return of a sum-

mons against an infant defendant, no other proceeding shall be

taken in the action until a person has been appointed to appear as.

his guardian for the purposes of the action. Upon the nomina-

tion of the defendant, the justice must appoint a proper person for

that purpose. If the defendant does not appear upon the return

of the summons, or if he neglects or refuses to nominate, the jus-

tice may, on the application of the plaintiff, appoint any proper-

person as his guardian. The written consent of the j)erson so

appointed must be filed with the justice before his appointment.

The person so appointed is not responsible for any costs. Code of

Civil Pro. § 2888. It is a defect calling for a reversal to appoint

a guardian ad litem for an infant defendant in a justice's court

action, where it does not appear that the person appointed con-

sented to act as guardian and no written consent appears in the re-

turn. Cowan V. Ganung, 110 jST. Y. Supp. 470 ; McMurray v. Mc-
Murray, 66 IST. Y. 175 ; Crouter v. Crouter, 133 N. Y. 56.

Under substantially the same provisions of the Revised Statutes,

it was held that the justice had no jurisdiction to proceed in an
action against an infant defendant after the service and return of

the process, even to receive the pleadings until a guardian had
been appointed for the defendant. Harvey v. Large, 51 Barb. 222..

The purpose of the statute is to put an infant upon the same
footing as an adult in respect to his defense ; to require him to
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interpose it at once ; and when he has, by his guardian, interposed

an answer in the action, to conclude him by the issues thereby

raised. PJiillips v. Dusenherry, 8 Hun, 348. The statute also

secures the safety of the infant by requiring the court to appoint

a proper person to look after his interest in the action, who will

be liable to the infant for all damages he may sustain by reason

of any neglect of duty whereby the infant's rights are prejudiced

or sacrificed. Knickerhocher v. Be Freest, 2 Paige, 304.

A failure to appoint a guardian for an infant defendant is some-

thing more than an irregularity. Harvey v. Large, 51 Barb. 522
;

McMurray v. McMurray, 60 Barb. 117, 41 How. 41, 9 Abb. N. S.

315. If the defendant takes no steps to secure such appointment,

the plaintiff must become an actor and set the justice in motion by

applying for the appointment of a proper person. And if the

plaintiff is uncertain whether the defendant is an infant, and such

defendant does not apply for the appointment of a guardian, it will

be the best course for the plaintiff to see that a guardian is ap-

pointed. It can do no harm in any case, and if the defendant is

an infant, it is indispensable to the validity of a judg-ment. Har-

vey V. Large, 51 Barb. 222. A judgment rendered against an

infant defendant for whom no guardian has been appointed, may
be reversed for error. Mockey v. Grey, 2 Johns. 192 ; Alderman

V. Terrell, 8 Johns. 418; Duncan v. Sanford, 14 Johns. 417;

De Witt V. Post, 11 Johns. 460. Such judgment is not absolutely

void but merely voidable. McMurray v. McMurray, 66 JST. Y.

175. The defect that the defendant did not appear by guardian

cannot be waived during infancy. McMurray v. McMurray, 60

Barb. 117. See Fairweather v. Satterly, 7 Rob. 546. If the

defendant does not plead his infancy, but proves it on the trial,

the justice must either dismiss the action, stating as the reason

that the defendant is an infant and that no guardian has been

appointed ; or he should at once arrest the trial, appoint a guardian

and commence the trial anew from the beginning. Harvey v.

Large, 51 Barb. 222, 225. A decision against an infant on the

issue of infancy, is conclusive on appeal. Ingersoll v. Wilson, 3

Johns. 437.

The defendant may make his application for the appointment

of a guardian either orally or in writing. If in writing, the appli-

cation may be entitled in the action, and be substantially in the

form already given of an application for the appointment of a

guardian for an infant plaintiff. The same is true also of the con-

sent of the guardian and the order of appointment.
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CHAPTEE V.

GENERAL VIEW OF ACTIONS AND MANDATES.

§ 1. Actions Generally.

Whenever a person is satisfied that another person has deprived

him of a legal right, or has done or is about to do him an injury,

he naturally seeks for a legal remedy, either for the enforcement

and protection of the right, or the redress or prevention of the

v^rong.

In some cases he may lawfully assert his rights or redress his

wrongs without resort to the courts. Thus, if he has been wrong-

fully deprived of his property by another, he may retake it if he

can do so peaceably. So if he is injured in person or property by

what the law terms a nuisance, he may abate the nuisance if he

can do so without committing a breach of the peace, doing no

unnecessary damage to the property of the person creating or con-

tinuing the nuisance. But if he resorts to judicial proceedings

and seeks in his own behalf the enforcement or protection of a

right or the redress or prevention of a wrong, by an ordinary prose-

cution against another party in a court of justice, the prosecution

thus instituted is termed a civil action, and is governed by the gen-

eral rules of practice prescribed by the Code of Civil Procedure

for the prosecution of such actions. Code of Civil Pro. § 3333.

If, however, while seeking the same relief in a judicial proceeding,

he conducts the prosecution in accordance with certain statutory

provisions authorizing and requiring a departure from the ordi-

nary mode of procedure prescribed for the commencement and con-

duct of a prosecution in a court of justice, the prosecution so insti-

tuted and conducted is termed a special proceeding, and is gov-

erned by the special rules of practice devised for the prosecution

of such proceedings. Id. § 3334. Matter of Droege, 197 IsT. Y.
44.

A proceeding in a court of record for the foreclosure of a mort-

gage, commenced by the service of a summons upon all the neces-

sary parties in some of the modes of service authorized by law, and
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condncted to judgment and sale according to the general rules of

practice, furnishes an illustration of a civil action; while a pro-

ceeding to foreclose a mortgage by advertisement, commenced and

conducted according to the special statutory regulations peculiar

to that proceeding, is a familiar illustration of a special proceeding.

There have been in the past, certain statutory proceedings

termed "actions" in the statutes to which they owed their existence,

that differed so widely from ordinary prosecutions in a court of

justice as to fall within the Code definition of special proceedings,

rather than that of actions. But the tendency of modern legislation

has been toward uniformity in all legal proceedings, and many, if

not all, of such former so-called "actions" have been made actions

in fact by bringing them within the ordinary rules of procedure.

Actions are of two kinds, civil and criminal. A criminal action

is prosecuted by the people as a party aganst a person charged

with a public offense for the punishment thereof. Every other

action is a civil action. Code of Civil Pro. §§ 3335-3337. There

is only one form of civil action. The distinction between actions

at law and suits in equity, and the forms of those actions and suits

have been abolished. Id. § 3339.

The practice in criminal actions is no part of the plan of this

work; and when an action is spoken of in the following pages, a

civil action will be intended unless the contrary is expressly stated.

§ 2. Actions, How and When Commenced.

An action is commenced before a justice of the peace, either by

the voluntary appearance and joinder of issue by the parties, or

by the service of a summons. Code of Civil Pro. § 2876. It can

be commenced in no other way. Either of these events will mark

the time of the actual commencement of the action.

An action is commenced against a defendant within the meaning

of any provision of the Code which limits the time for commencing

an action, when the summons is served on him or on a codefendant

who is a joint contractor or otherwise united in interest with him.

Code of Civil Pro. § 398. So an attempt to commence an action

in a court not of record is equivalent to the commencement thereof,

within the meaning of each provision of the Code which limits the

time for commencing an action, when the summons is delivered,

with the intent that it shall be actually served, to an officer author-

ized to serve the same, within the city or town in which that de-
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• fendant, or one of two or more defendants who are joint con-

tractors, or otherwise united in interest with him reside ; or, if the

defendant is a corporation, when it shall be delivered with intent

that it shall be actually served, to an officer authorized to serve it,

within the city or town in which the corporation is established by

law, or wherein its general business is or was last transacted, or

wherein it keeps or has kept an office for the transaction of busi-

ness, provided that actual service is made with due diligence. Id.

§ 400.

But an attempt to commence an action by the delivery of the

summons to the proper officer for service is not the commencement

of the action in any case. It is the final actual service of the sum-

mons that commences the action; and the attempt to serve it is

made the statutory equivalent of actual service for the purpose

only of defeating the bar of the Statute of Limitations, and then

only when the attempt has been followed by actual service.

The Code provides that where it appears, by the return of the

constable, to whom a summons has been duly delivered for service,

that it was not served, for any cause, a second summons may be

issued by the same justice, in the same action, within twenty days

after the first summons was issued; and, upon the like return

thereof, a third summons may be issued, within twenty days after

the second was issued. The second or the third summons, as the

case may be, relates back to the time when the first summons was

issued; and, with respect to all proceedings before actual service,

the service thereof has the same effect, as if the first summons had

been seasonably served. Eor the purpose of issuing a new sum-

mons, as prescribed in this section, a previous summons may be

returned upon the sixth, or any subsequent day, before the return

day thereof. Id. § 2883. In any case, where a summons is issued

by the justice and not served upon the defendant, the process be-

comes inoperative and of no effect if the provisions of the section

last cited are not successfully availed of, even for the purpose of

defeating the bar of the Statute of Limitations. See Finan v.

O'Dowd, 6 App. Div. 268.

§ 3. Process and Mandates Generally.

The form and requisites of a summons, and the mode of its ser-

vice and return, will be the subject of the next chapter. There
are, however, some general matters relating to the process and man-
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dates which may issue out of a justice's court which need no sepa-

rate discussion.

The word "mandate," as used in the Code of Civil Procedure,

includes a writ, process, or other written direction issued pursuant

to law out of a court, or made pursuant to law by a court, or a

judge, or a person acting as a judicial officer, and commanding a

court, board, or other body, or an oificer or other person named or

otherwise designated therein, to do or refrain from doing an act

specified therein. Code of Civil Pro. § 3343, subd. 2. In this

broad definition would be included every summons, order of arrest,

warrant of attachment, requisition to reply, subpoena, order for

the production of books of account, venire, execution, and nearly

every other paper which a justice of the peace is authorized by law

to place in the hands of an officer for service. It is important,

therefore, to consider the requisites of a mandate.

A mandate issued by a justice of the peace must be signed by

him but need not be sealed. Id. § 3135. See Millett v. Baker,

42 Barb. 215. It must be entirely filled up at the time when it is

delivered to an officer to be executed, so as to leave no blank either

in its date or otherwise, except that in case of a subpoena a blank

may be left for the name of any or all of the witnesses. A man-

date delivered to an officer to be executed, which does not comply

with these requirements, is void. Code of Civil Pro. § 3135.

The provision requiring process to be filled up before issuing,

was intended to guard against an abuse which at one time was too

common. Justices put blank process into the hands of constables

and others to be filled up by them as they saw fit, in the same man-

ner as attorneys of courts of record issue process. To such cases

the statute is applicable ; but it does not interfere with the power

of amendment of clerical mistakes in process issued properly by

the justice himself. Near v. Van Alstyne, 14 Wend. 230.

It is not necessary that the justice should fill up and sign the

process with his own hand. This may be done by any other person

if it is done at the request of the justice, in his immediate pres-

ence, and by his express and explicit directions. A constable is

required to sign his return to a summons ; but this may be done by

the justice before whom the summons is returnable, if done at the

request of the constable, in his presence, and by his direction.

Reno V. Finder, 20 N. Y. 298. Any person may fill up a sum-

mons or other process, whether in the presence of the justice or

not, and if the justice sees fit to sign it, this will be a sufficient
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compliance with the statute, for by adopting what has been done,

the justice makes the act of the other his own. But a summons

signed by the justice and delivered to the plaintiff's attorney in

blank, is void. Hannaman v. Muckle, 20 Civ. Pro. E. 296.

Although the statute declares that a justice of the peace is guilty

of a misdemeanor if he issues and delivers to an officer for service

a mandate which is not entirely filled up, and contains a blank

either in its date or otherwise, yet this statute is to be construed as

all other similar statutes are. If a justice should, by mistake, leave

a blank in the date of a mandate, should give a wrong date, or

commit any other clerical error, he would not be liable for the pen-

alties mentioned in the statute. It was not mistakes of that kind

that the statute was directed against, and if there was no intention

to omit filling up the process, there would be no offense. The in-

tent is essential to the crime. But it must not be understood that

a justice may sign a blank and deliver it in violation of the statute

and then escape the consequences by a plea of ignorance of the

existence of the statute. Every man is presumed to know the law,

and ignorance of it is no excuse. The intendment of the law will

be in favor of innocence, and if the case is open to two construc-

tions, one of innocence and one of guilt, then innocence will be

presumed. People v. Smith, 20 Johns. 63.

Except where it is otherwise specially prescribed by law, a writ

or other process must be in the name of the people of the State

;

and each writ, process, record, pleading, or other proceeding in a

court or before an officer must be in the English language, and

unless it is oral, made out on paper or parchment in a fair, legible

character, in words at length and not abbreviated. But the proper

and known names of process and technical words may be expressed

in appropriate language as now is and heretofore has been custom-

ary; and numbers may be expressed in Arabic figures or Eoman
numerals in the customary manner. Code of Civil Pro. § 22.

How directed.—A summons, a warrant of attachment against the

person of a defaulting witness, a warrant for the arrest of a de-

faulting witness, an execution for the collection of a fine imposed
upon such witness, a venire, and an execution issued by a justice

of the peace against the person or property, must be directed gen-

erally to any constable,of the county. Code of Civil Pro. §§ 2877
2971, 2975, 2977, 2993, 3025. An order of arrest should be di-

rected to any constable of the county who serves the summons. Id.

§ 2897. So a warrant of attachment against property, or a requisi-
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tion to replevy should be directed to any constable of the county to

whom the summons is delivered. Id. §§ 2907, 2921. A direction

is an essential part of a mandate. See Abbott v. Booth, 51 Barb.

546 ; Russell v. Hubbard, 6 Barb. 654 ; Merritt v. Read, 5 Denio,

352.

And v^here a warrant of commitment, issued by a justice of the

peace upon a conviction for petit larceny, was not directed to any

officer, class of officers, or other person by whom it was to be exe-

cuted, it was held to be void, and a constable who executed it was
held liable to an action for an assault and battery and false im-

prisonment. Russell V. Hubbard, 6 Barb. 654. A magistrate who
issues void process, is liable for the injury inilicted upon the party

against whom it issued. But this is so in those cases only in which

the process is executed according to its mandate. And, therefore,

where a justice of the peace issued an attachment without juris-

diction, directed, according to the statute, to any constable of the

county, but the party who sued it out placed it in the hands of a

deputy sheriff, with directions to execute it, which he accordingly

did ; it was held, in an action of trespass by the party against whom
the attachment was issued, that the justice was not liable. Merritt

V. Read, 5 Denio, 352. The court said: "It is a direction to the

particular officer or class of officers named, and not to a different

one ; and if a person not mentioned or referred to in it, undertake

to execute it, he is considered not only as having volunteered but as

having intended to act officiously, without the consent of the

magistrate and against his express direction, as contained in the

process." Id. 353, 354. And see Fregard v. Barnes, 7 Exch. 827.

Statement of the names of parties.—As a general rule, when-

ever it is necessary to state the name of a party in a mandate, the

name should be truly and accurately given. The name should be

stated in full, both christian and surname, unless the party has

several christian names, and in that case one of these should be

stated and the others may be expressed by the initials. The law,

however, does not recognize but one christian name, and the addi-

tion or the omission of the other names will be of no consequence.

Franklin v. Talmadge, 5 Johns. 84; Roosevelt v. Gardinier, 2

Cow. 463 ; Milk v. Christie, 1 Hill, 102 ; Van Voorhis v. Budd, 39

Barb. 479 ; Arnold v. National, etc., Bank, 3 T. & C. 769 ; Ma-

haney v. Mutual Reserve Assn., 69 Hun, 12. If there are several

parties plaintiffs, the names of each of them must be stated in the

same manner as those of single plaintiffs ; the names of partners,
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•or others jointly interested, must be stated separately and in full,

and not in the firm name. Bentley v. Smith, 3 Cai. lYO. In ac-

tions by town or county officers, the name of the plaintiff must be

.stated, with the addition of his title of office, and it is improper to

state the name of the office alone. Supervisor of Galway v. Stim-

son, 4 Hill, 136. In actions by a plaintiff in a representative char-

acter, the name of the plaintiff and the character in which he sues,

should be fully and accurately stated. In actions by infants and

others who appear by guardian, the name of the infant and that of

the guardian should be so stated as to show that one was infant

and the other guardian. Executors and administrators should

state their names and that of the person whom they represent.

Corporations should sue in their corporate name, if they have one.

Lunatics should sue in their own name, with the addition of their

committee, if there is one, or by guardian of there is none. Mc-

Killip V. McKillip, 8 Barb. 552. An action could not be main-

tained in the name of the committee alone. Lane v. Schermer-

liorn, 1 Hill, 97. The same rules are equally applicable to the

statement of the names of defendants. The general rules as to

who should be made parties, and in what name such parties should

sue or be sued, have been given in a preceding chapter.

"Where the plaintiff is ignorant of the name, or part of the

name of a defendant, that defendant may be designated in the

summons, and in any other process or proceeding in the action, by

a fictitious name, or by so much of his name as is known, adding

a description, identifying the person intended. The person so

designated must thereupon be regarded as a defendant in the ac-

tion, and as sufficiently described therein for all purposes. When
his name, or the remainder of his name, becomes known, the jus-

tice, before whom the action is pending, must amend the proceed-

ings already taken, by the insertion of the true or full name, in

place of the fictitious name, or part of a name ; and all subsequent

proceedings must be taken under the name so inserted." Code of

Civil Pro. § 2884. If a plaintiff commences an action against a

defendant, designating him in the summons by a christian name
and surname, stating that the first name is fictitious, the real name
being unknown to the plaintiff, obtains judgment by default, issues

execution and arrests a person having both a different christian

and surname, the arrest will be unauthorized under the judgment
and the plaintiff will be bound by his position that the christian
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name only was unknown to him. People ex rel. Liatto v. Dunn, 27

Misc. 11.

In an action or special proceeding brought by or against a

corporation a mistake in the corporate name will be waived unless

the misnomer is pleaded by the defendant. Code of Civil Pro.

§ 1777.

By whom served.—A constable to whom a mandate is directed

and delivered for service must execute it. He cannot shake off the

burden of discharging his duty by substituting another constable in

his place. He is not gifted with the power of substitution.

Downs V. McOlynn, 2 Hilt. 14, 6 Abb. 241. The statute requires

him to execute it in person according to its tenor, and prohibits

him from acting by deputy. Code of Civil Pro. § 3157. But he

•cannot be compelled to render any service for which he is allowed a

fee without the previous payment or tender of his fee. Id. § 3328.

The question as to the proper person to execute a mandate issued

by a justice of the peace is in nearly every case answered by the

statute requiring its execution by the person to whom it is directed

and delivered. But in rare and exceptional cases the mandate may
be executed by the sheriff of the county or by some one specially

deputized to make the service.

"If a constable, to whom a mandate, issued by a justice of the

peace, is directed and delivered, finds, or has reason to apprehend,

that resistance will be made to the execution thereof, he may de-

liver it to the sheriff of the county, with a written certificate, stat-

ing the facts, and requiring the sheriff to execute it. Thereupon

the sheriff must execute the mandate ; and he is subject to all the

liabilities attaching to a constable in executing it." Id. § 3158.

If the sheriff finds or has reason to apprehend that resistance will

be made to the execution of the mandate he may command all the

jnale persons in the county, or as many as he thinks proper, and

with such arms as he directs, including any military organization

armed and equipped, to assist him in overcoming the resistance.

Judiciary Law, sees. 400, 401.

A justice of the peace who issues any mandate authorized by

chapter 19, title 12, Code of Civil Procedure, except a venire, may

at the request of the party, whenever he deems it expedient so to

do, empower, by a written authority indorsed upon the mandate,

any proper person of full age, not a party to the action, to serve,

or otherwise execute it. For that purpose, the person so em-

powered has all the power and authority, and is subject to all the
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obligations and liabilities, of a constable; and his return is evi-

dence in like manner as a constable's. But a person so empowered

is not entitled to any fee or reward for his services. Id. § 3156;

Jackson v. Sherwood, 50 Barb. 356.

For771 of Deputation.

County of , ss:

The plaintiff within named having requested that some proper

person be empowered to execute the Avithin mandate, and it being

by me deemed expedient that such authority be given, I, therefore,

hereby authorize and empower (here insert the name of the person

deputized), a person of full age, and not a party to this action, to

execute the within mandate.

Dated, ,1914. DAVID KENNEDY,
Justice of the Peace.

The form above given shows a strict compliance with the require-

ments of the statute. A shorter form would undoubtedly be held

sufScient. Thus, if after the statement of the venue, the justice

should add, "at the request of the plaintiff I hereby authorize and
empower (naming the person) to execute the within mandate,"
adding date and official signature, this would probably be held

sufficient. It is not necessary that he should certify that the per-

son deputized to execute the mandate is of age and not a party to

the action as it is not presumed that he selects an incompetent

person. Buel v. Duke 38 Mich. 167 ; Loucks v. Hallenbeck, 48
App. Div. 426. The plaintiff's agent may be deputized to serve

the summons. 76.

Service on Sunday, etc.—No civil process can be legally served

on Sunday. Penal Law, section 2148 ; Laws 1909, chapter 88,

section 2148; Consolidated Laws, chapter 40, section 2148. Rohh
V. Moffatt, 3 Johns. 257 ; Vanderpool v. Wright, 1 Cow. 209.

Officer, when and when not protected.—A mere ministerial of-

ficer will always be protected in executing process, if it is regular

and legal on its face; and if the process be such as the court, or

officer issuing it, has general jurisdiction to issue in proper cases.

The officer need not look behind his process, to know that there was
authority to issue it. Savacool v. Boughton, 5 Wend. 170 ; Cornell

V. Barnes, 7 Hill, 35; Parker v. Walrod, 16 Wend. 514; Fulton
V. Heaton, 1 Barb. 552: Bullis v. Montgomery, 50 N. Y. 352,
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355; Sheldon v. Van BusJcirh, 2 N. Y. 4Y3 ; Bovee v. King, 11

Hun, 25'0; Field v. Parker, 4 Hun, 342; Arrex v. Broadhead, 19

Hun, 269 ; /S/iaw v. Davis, 55 Barb. 389 ; Van Curen v. Switzer,

33 St. Eep. 733 ; WooZset/ v. Morris, 99 K Y. 311, 315. But if

process shows on its face, either that it was issued without author-

ity, or that the person who issued it had no jurisdiction to issue

such process, then the process will not afford any protection to the

officer executing it. Stroud v. Butler, 18 Barb. 327; Parker v.

Walrod, 16 Wend. 514.

Again, if process is regular and legal on its face, and is issued

by a court or a person who is authorized to issue such process, it

will not invalidate the protection to the officer, to allege and prove

that he knew of a want of jurisdiction in issuing it. In such cases

the general rule is still enforced, that the officer need look only

to his process. Webber v. Gay, 24 Wend. 485; People v. Warren,

5 Hill, 440. But though an officer may, he is not bound, to exe-

cute process, which he knows to be void. Cornell v. Barnes, 7

Hill, 35; Earl v. Camp, 16 Wend. 562; Forsyth v. Campbell,

15 Hun, 235 ; Josuez v. Conner, 7 Daly, 448. If, however,

there is merely some irregularity in the issuing of the process

which does not affect its jurisdiction, and which the defendant

might waive, the officer will not be excused from serving it.

Bacon v. Cropsey, 7 I^. Y. 195, 199; Forsyth v. Campbell, 15

Hun, 235 ; Ames v. Webbers, 8 Wend. 545 ; Parmelee v. Hitch-

cock, 12 Wend. 96 ; Josuez v. Conner, 7 Daly, 448. Thus, it is

no defense to an action for not returning an execution against the

person that the execution was irregular. If an execution is voida-

ble for any defect or irregularity it is no excuse to the officer,

as that is a matter of which the party alone can take advantage.

It is voidable whenever it is amendable, and it is not amendable

if there was no authority whatever in the law to issue execution

against the person. No execution can issue for the arrest of a

person except in the cases provided by law; and if such an exe-

cution be issued upon a judgment in an action where the defendant

is not and could not be subjected to arrest, it is not merely voidable

but void. lb.

An officer, acting under process apparently valid but actually

void, may avail himself of the process for defense, but not for

aggression. Clearwater v. Brill, 63 N. Y. 627.

Process, when set aside for fraud.—The law condemns every

species of fraud and unfair practice. And whenever there is an
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attempt to pervert and prostitute the process of the law, to the;

purposes of base men, in their unjust designs, it is the- duty of

every court to enforce a proper remedy, by promptly setting aside-

such process as may have been fraudulently obtained. No justice,,

who is fit to hold his office, v^ill tolerate an abuse of his process by

any man who would employ it for an unlawful purpose. And
where an unlawful use is made of his process, or where there is a

gross abuse of it, in the commencement of actions, the justice has-

the same power to correct that wrong that is possessed by a court

of record. Babcoch v. Lipe, 1 Denio, 139 ; Mosher v. Lawrence, 4

Denio, 419; BohUns v. Gorliam, 26 Barb. 586, 592; 25 N. Y..

588; Fulton v. Beaton, 1 Barb. 552; Brace v. Benson, 10 Wend.

213. In one case the defendants moved to set aside a warrant be-

cause they were not liable to arrest ; and they offered to prove the

facts, which were conceded by the plaintiffs. The justice refused

to set the warrant aside ; and after judgment in favor of the plain-

tiffs, which was affirmed by the County Court of Washington,

county, the judgment of the justice and that of the County Court

were both reversed by the Supreme Court. It was conceded that

the defendants were not liable to arrest by warrant ; but the plain-

tiff's affidavits made a prima facie case, and it was insisted that the'

defendants could not controvert their truth. Judge CowEisr de-

livered the opinion of the court, and said : "Upon the motion to.

quash the warrant, the plaintiffs, before the justice, admitted that

the defendants were residents of Granville, in Washington county,,

and had been so for more than thirty days before the warrant was^

taken out. The justice had jurisdiction of the process, and the-

affidavit on which the warrant was issued made it regular in the,

first instance. But certainly the affidavit was not conclusive. It

was still open to be met by the defendants, on proof that it was
made under a plain mistake. That was admitted, and the justice-

should, therefore, have dismissed the suit; or, to speak more-
technically, he should have set aside the proceedings for irregu-

larity." Shannon v. Comstock, 21 Wend. 457, 459. It will

readily be seen that if this is the rule when process is obtained by-

mistake, a far more cogent reason exists for its exercise in cases of

fraud. No court will sanction any attempt by fraud or misrepre-

sentation to bring a party within its jurisdiction.

And if a party has been induced by a false statement to come
within the jurisdiction of the court, and is there served with
process, the service and the process will be set aside. Carpenter v.
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Spooner, 2 Sandf. 717. See Stanton v. Crosby, 9 Hun, 370. And
if he has been arrested under such circumstances the court will set

aside the service and discharge the defendant from arrest. Gowpil

V. Simonson, 3 Abb. 474 ; Metcalf v. Clark, 41 Barb. 45 ; Benning-

hoff V. Oswell, 37 How. 235 ; Matter of Lagrave, 45 How. 301..

See Adriance v. Lagrave, 59 !N". Y. 110 ; Browning v. Ahrams, 51

How. 172; Blade v. Joseph, 5 Daly, 187. And if a person, for

the purpose of serving process, unlocks the door and enters the

house of another without permission, the service will be set aside

for the irregularity. Mason v. Libhy, 51 How. 436 ; 1 Abb. N. C.

354.

Service by constable of process in his own favor.—It has been

held that a constable may serve a summons when he is plaintiff in

the action. Putnam v. Man, 3 Wend. 202 ; Tuttle v. Hunt, 2 Cow.

436. But the plaintiff in an action cannot be deputized by a

justice to serve a mandate in his own favor, as the statute author-

izing the justice to empower another person to serve a mandate

impliedly prohibits the grant of such power to a party to the

action. Code of Civil Pro. § 3156. Warring v. Keeler, 33 IST. Y.

Supp. 415 ; Smith v. Burliss, 52 IsT. Y. Supp. 814. The objection

of personal interest in the one case is as great as in the other,,

though in the case of a person deputized there is no bond for the

faithful performance of official duty. It has been held that a levy

and sale by a constable on a judgment recovered by him personally,,

is void, though prior to the issuing of the execution he had assigned

the judgment to his son. Jackson v. Bowker, 53 IST. Y. Supp. 585.

Amendment of process. The court may, upon the trial, or at.

any other stage of the action, before or after judgment, in further-

ance of justice, amend any process by adding or striking out the

name of a person as a party, or by correcting a mistake in the

name ©f a party, or a mistake in any other respect. Code of Civil

Pro. § 723. But there is the limitation in the statute that the

amendment must be in furtherance of justice; and. where a de-

fendant is sued by one name, which is not the true name, and there

is no attempt to take the benefit of the provision of the section of

the Code permitting the plaintiff to designate the defendant by a

fictitious name, the justice cannot amend the summons on the re-

turn day by inserting the true name of the defendant "if he does

not appear in the action. A summons thus issued and served

gives the justice no jurisdiction over the defendant ; and any judg-

ment rendered by the justice in an action so attempted to be com-
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menced is without jurisdiction and void. Chadwich v. Navel, 33

Misc. 683. See Stuyvesant v. Weil, 41 App. Div. 551. But where

the right person has been served with process, and appears, sec-

tion 723 of the Code of Civil Procedure, supported by numerous

decisions, upholds the right to amend the process by correcting a

mistake in the name of a party in furtherance of justice. Ih.;

Munzinger v. Courier Co. 82 Hun, 575 ; Farmers' Nat. Bank of

Rome V. Williams, 9 Civ. Pro. E. 212. And there seems to be no

doubt as to the power of the court to amend a summons by sub-

stituting the name of a lunatic as plaintiff in place of that of his

committee (Pickert v. Windecker, 73 Hun, 476), or of an infant

by guardian ad litem in place of the name of the guardian (Pro-

weeder v. Lewis, 11 Misc. 109, 65 St. Eep. 90), or by properly

describing the plaintiff as receiver (Olney v. Goodwin, 4:4: 'N. Y.

Supp. 41), and the like. When nothing but the given name of a

plaintiff is inserted in a summons, the justice may amend it by

inserting the surname, as where the name of the plaintiff was

Corydon Stanton, and the summons at the time of the service con-

tained the name Corydon alone, but the justice inserted the word
"Stanton," on the return day, and this was held proper. Stanton

v. Leland, 4 E. D. Smith, 88. So, where the summons served

contained the name of the plaintiff as Joseph S. Keeler, it was
held that the summons might be amended on the return day by
striking out the word "Joseph" and inserting the word "Jasper."

Brace v. Benson, 10 Wend. 213. It has been held that where the

name of one of several plaintiffs was inserted by mistake, the court

had power to strike it out. Agreda v. Faulherg, 3 E. D. Smith,

179. But it has also been held that a justice has no power to

amend the process or pleadings, in an action on a joint contract

against two or more defendants, by striking out the name of one de-

fendant and rendering judgment against one defendant, and in

favor of the other. Webster v. Hopkins, 11 How. 140. So in an
action for a .tort, it has been held that if an amendment is al-

lowed by striking out the name of one of two plaintiffs, the justice

has no power to amend by restoring the party as a plaintiff, at a

subsequent day, if the amendment is objected to by the defendant.

Gates V. Ward, 17 Barb. 424. But see Lowher v. Ghilds, 2 E. D.
Smith, 577.

Where the date of a summons is incorrectly stated by mistake
the justice may amend the process by stating true date, and this

may be done either before or after the service or return of the proc-
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ess. Bradbury v. Van Nostrand, 45 Barb. 194 ; Arnold v. Malihy,

4 Denio, 498. So, too, it may be overlooked or disregarded with-

out any amendment. lb. But it has been held that the return

date must be correctly stated in the summons, as where a summons
was issued December 28, 1907, served December 30, 1907, and

made returnable January 7, 1907, the court acquired no jurisdic-

tion to render judgment by the voluntary appearance on January

7, 1908, of the parties and waiver of the defect, as section 2876 of

the Code of Civil Procedure requires that the summons shall

specify rightly the time when it is returnable. Epstein v. Prosser,

133 App. Div. 859, and cases there cited.

An attachment may be amended, even after its service and

return, by inserting the amount of the plaintiff's demand, as

stated in his affidavit for procuring the process. Near v. Van
Alstyne, 14 Wend. 230.

A justice has power to permit a constable to amend his return

to a summons; and the refusal of the defendant to appear on the

return day will not deprive the justice of this right. Perry v.

Tynen, 22 Barb. 137. So he has power to permit a constable to

amend his return to an attachment, or of the inventory. Churchill

V. March, 4 E. D. Smith, 369.

146
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CHAPTEE VI.

AFFIDAVITS AND PETITIONS.

§ 1. Affidavits.

The general rules of practice relating to mandates and their

service have been noticed in the preceding chapter. Eor the pur-

pose of obtaining a summons for the commencement of an action^

an informal application to the justice is all that is necessary.

When, however, a party desires to commence a special proceeding

in a justice's court, a more formal application, based upon a

sworn statement of facts, is generally necessary to authorize the

justice to issue the precept which, in a special proceeding, per-

forms substantially the office of a summons in an action.

So, too, when a provisional remedy is desired in an action, a

sworn statement of facts, showing that the case is one in which the

remedy may be properly allowed, must be presented to the justice

at the time of applying for the summons.

These are only illustrations of the many instances in which

such statements of facts are required in actions or proceedings be-

fore justices of the peace. In each ease a different statement

of facts may be required to authorize the justice to issue the

process or to grant the remedy or relief sought, so that no gen-

eral rule can be given as to what particular facts shall be stated

in the moving papers; yet, there are certain general rules firmly

established by law as to the manner in which the required facts

shall be stated in the moving papers, and as to the form of such

papers, that are applicable to all cases alike. These general rules

will be considered in this place, leaving the discussion of the par-

ticular facts necessary to be established to entitle a party to a

particular remedy or relief in its appropriate place in this volume.

An affidavit is a sworn statement in writing, or a declaration

or statement in writing, signed and made upon oath before an
authorized magistrate. As used in the Code of Civil Procedure
the word "affidavit" includes a verified pleading in an action,

or a verified petition or answer in a special proceeding. Code of
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Civil Pro. § 3343, subd. 11. But verified pleadings and petitions

have certain peculiarities of form which will be noticed hereafter.

Frequently an affidavit is required before an action is com-

menced, and as no action is then pending before the justice, it

would seem that the affidavit should not be entitled in the action.

Before the adoption of the Code of Procedure the entitling of

an affidavit in an action not then commenced might be fatal to the

proceeding. The reason assigned for the rule was that as the

affidavit purported to be made in a suit when in fact no suit was

pending, an indictment for perjury could not be sustained if the

affidavit should prove to be false. See Pindar v. Blach, 4 How.

95; City Bank v. Lumley, 28 How. 397. After an action is com-

menced it is proper to entitle all subsequent papers in the action.

But the omission of a title does not impair the effect of the affi-

davit if it intelligently refers to the action in which it was made.

Code of Civil Pro. § 728; Larrikin v. Oppenheim, 86 Hun, 27.

The title of the action includes the name of the court, the name
of the parties, and usually the name of the justice before whom
the action is pending. Thus:

Justice's Cotjet.

John Smith

against

George White.

Before John Feothingham, Esq.,

Justice of the Peace.

Following the title of the affidavit is the statement of the venue.

The term "venue" relates to the place where the affidavit was made

and the reference is to the county in which it was sworn to. It

is expressed in this manner: "Fulton County, ss." The venue

is an essential part of every affidavit, and is prima facie evidence

of the place where the affidavit was taken. Shaw v. New York

Central, etc. B. B. Co. 101 App. Div. 246 ; Bahcock v. Euntsch,
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85 Hun, 33. An affidavit without a venue is a nullity, although

sworn to before an officer whose residence is mentioned in the jurat.

McManus v. Western Asmrance Co. 22 Misc. 269 ; Cooh v. Stoats,

18 Barb. 407; Lane v. Morse, 6 How. 394; Vincent v. People, 5

Park. 83 ; Thompson v. Burhans, 61 IST. Y. 52, 63 ; People v. De
Camp, 12 Hun, 378. Every affidavit should show upon its face

that it was taken within the jurisdiction of the officer who certifies

it. Thompson v. Burlmns, 61 IvT. Y. 52, 63. An affidavit will be

defective if it states the venue in one county and the jurat shows

that it was sworn to before a justice of the peace of another county.

Davis V. Rich, 2 How. 86; Sandland v. Adams, 2 How. 127;

Snyder v. Ohnstead, 2 How. 181. The venue and the jurat should

correspond as to the place of verification. And an affidavit laying

the venue in the county merely, but certified by a commissioner

for a city in that county merely, is defective in not showing that

it was executed within the jurisdiction of the certifying officer.

People ex rel. Osborne v. Canvassers of Dutchess Co. 20 N. Y.

Supp. 329.

Immediately after the venue should be placed the name of the

person making the affidavit and a statement of the fact that he was

duly sworn. Thus, "John Smith, being duly sworn, says," etc.

If it is essential to establish the identity of the person making the

affidavit, as for example, that he is the plaintiff in the action, the

fact that he is the plaintiff should be stated affirmatively in the

body of the affidavit, and not merely by way of recital. In some

cases the statute particularly requires that a particular affidavit

should be made by the party or his agent; and if the affidavit is

made by the agent it is not sufficient that he should be merely

described as agent in the recital, as for example, "John Doe, agent

for Eichard Eoe, being duly sworn, says," etc., but the fact of

agency should be directly stated as follows: "John Doe, being

duly sworn, says that he is the agent of Eichard Eoe." See Cun-
ningham V. Goelet, 4 Denio, 71 ; Ex parte Bank of Monroe, 7 Hill,

177; People v. Johnson, 1 T. & C. 578. So where the residence

of the deponent is a material fact, the affidavit will be insufficient

if it merely recites the residence of the deponent. Thus, an
affidavit commencing with the words "Giles Sanford, of the City

of Albany, being duly sworn, says," is not sufficient to establish

the fact that Giles Sanford is a resident of the city of Albany.
Staples V. Fairchild, 3 IST. Y. 41. On the other hand, where a stat-

ute required that a particular affidavit should be made by a resi-
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dent of the city of New York, and the aiSdavit had the venue of

"city and county of New York," and continued "I, Phineas C.

Kingsland, of the city of New York, do solemnly swear," etc., it

was held that it was the fair intendment that the person thus

swearing was a resident of the city. People ex rel. Morgenthau v.

Cady, 105 N. Y. 299.

Where an affidavit, to be effectual, must be made by one having

and acting in a certain character or personal capacity, the paper

should state the name of the deponent, and that he has that

capacity. But when such is not the case, it is not absolutely in-

dispensable to the validity of the affidavit that the name of the

deponent should appear in the body of the paper, if it is signed

by him and sworn to before an officer authorized to take the oath,

and the jurat states that fact. People ex rel. Kenyon v. Suther-

land, 81 N. Y. 1.

It frequently happens in practice that affidavits are drawn by

persons who have no means of knowing the name of the person who
will ultimately make oath to the facts stated, and blanks for the

name of the deponent are, therefore, left in the instrument, to be

filled at the time it is sworn to. An affidavit of the service of a

paper attached to the paper to be served, and mailed to a client

who cannot himself make the service, but is instructed to procure

some other person to make the service, and to return the original

with |)roof of service, to the attorney, is a familiar example of

such an affidavit. If by inadvertance the blank left for the name
of the person making the service should not be filled at the time the

affidavit of service was signed and sworn to, and the paper, in that

imperfect form, is presented to the justice as proof of service, the

question as to whether the affidavit could be received as proof of

the facts stated herein, would depend upon the question whether,

if it was willfully false, an indictment for perjury would lie upon

the paper against the person who signed it and swore to it. It

seems that an indictment would lie, and that the omission of the

name of the deponent, although a sufficient .ground to justify the

justice in a refusal to receive the paper in its imperfect form,

would not be a fatal defect. People v. Sutherland, 81 N» Y. 1.

Such an affidavit is irregular but not void.

After the statement of the matters above mentioned, the party

should proceed to set forth the facts upon which he relies to estab-

lish a right to the relief sought. The object of the affidavit is to

present to the justice a certain state of facts from which he may
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determine judicially whether the application should be granted or

denied. It is the province of the justice to draw the conclusions

from these facts; and as a general rule a mere statement of the

conclusions of the party making the affidavit, without a statement

of the facts upon which those conclusions are based, will be in-

sufficient to entitle the party to the relief sought. See Dreyfus v.

Otis, 54 How. 405; Vanderpoel v. Kissam, 5 Sandf. 715; Stewart

V. Brown, 16 Barb. 36Y. The office of an affidavit is to present to

the justice the evidence from which conclusions of fact may be

drawn, and in this respect differs from a complaint whose office is

to set forth the conclusions of fact from which a legal conclusion

may be drawn. McCulloch v. Aehy & Co. 31 St. Rep. 125.

Facts within the personal knowledge of the deponent should be

stated positively. Whitlock v. Both, 5 How. 143, 10 Barb. 78.

If the party making the application has no personal knowledge of

the material facts, he should, if possible, obtain the affidavit of

some other person who has such knowledge. If he is unable to

obtain the affidavit of any person having personal knowledge of

such facts, he should state them upon information and belief, and
also state the sources of his information and the grounds of his

belief, and give a satisfactory reason why a positive statement of

the facts cannot be procured. Whitlock v. Both, 5 How. 143, 10

Barb. 78 ; City Bank v. Lumley, 28 How. 397 ; Crandall v. Bryan,

15 How. 48, 5 Abb. 162; De Weert v. Feldner, 16 Abb. 295;
25 How. 419 ; Dreyfus v. Otis, 54 How. 405 ; Blason v. Bruno, 21
How. 112, 33 Barb. 520, 12 Abb. 265 ; Cook v. Boach, 21 How.
152; Sotow V. Bisenberger, 25 How. 164; Bell v. Mali, 11 How.
254. Unless the sources of the deponent's information, the grounds

of his belief, and a satisfactory reason why the best evidence is not

given are stated in the affidavit, the mere statement of the essential

facts upon information and belief will be wholly insufficient to

authorize the justice to act upon the affidavit. Ih.; Steuben
County Bank v. Alberger, 78 K Y. 252 ; Buell v. Van Camp, 119
'N. Y. 160 ; Dewey v. Greene, 4 Denio, 93 ; Tallman v. Bigelow, 10
Wend. 420. If the information of the person making the affidavit

is derived from documentary evidence or other written papers, the

documents or papers should be set out in some way. City Bank v.

Lumley, 28 How. 397; De Weerth v. Feldner, 16 Abb. 295, 25
How. 419.

The object of requiring these statements in an affidavit is to

place before the justice something from which he may jud^e
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whether the party making the affidavit is justified by the facts in

entertaining the belief to which he deposes, or whether such belief

is merely assumed or is at most an ill-founded suspicion. If the

justice is satisfied that the information and belief have a proper

basis to rest on, the affidavit is sufficient to invoke his jurisdiction

and to be submitted to his determination. The rule which requires

an affidavit to state the sources of the information and the grounds

of belief, implies that with such statements the affidavit will be

sufficient, although the affiant has no personal knowledge of the

principal facts necessary to be established. All that is required

is that the information furnished by the affidavit shall be such that

a person of reasonable prudence would be willing to accept and

act upon it. Buell v. Van Camp, 119 IST. T. 160.

In some cases it is impossible that the party making the affidavit

could have actual knowledge of the facts to which he is required to

make affidavit to obtain an order or relief. In such cases it is

always allowable to. make the affidavit on belief. Thus, where

the intent of another person is a material fact, this must neces-

sarily be stated upon belief, as no man can know the actual intent

of another except so far as that intent may be inferred from his

acts. For this reason the law permits a person to swear to his be-

lief as to the intent of another if he states positively the facts and

circumstances upon which that belief is founded. Johnson v.

Moss, 20 Wend. 145; Fulton v. Heaton, 1 Barb. 552; Hall v.

Hunger, 5 Lans. 100. See Finegan v. Echerson, 32 App. Div.

233.

Where the deponent states the facts positively, and not upon

information and belief, he is not required to state the source of his

knowledge or his means of information. Pierson v. Freeman, 17

'N. T. 589. Statements in affidavits will be presumed to have been

made on personal knowledge, unless stated to have been made on

information and belief, and unless it appears affirmatively and by

fair inference that they could not have been and were not on such

knowledge. Crowns v. Vail, 51 Hun, 204. The court is not

bound to act upon an affidavit stating facts positively, as if within

the knowledge of the affiant, if the facts and circumstances showing

personal knowledge are not set forth, and the situation of the par-

ties raises the presumption that the affiant did not in fact have

personal knowledge of the facts alleged. Broivn v. Keogh, 39 St.

Eep. 225 ; Thomas v. Dickinson, 33 St. Eep. 786 ; Crowns v. Vail,

51 Hun, 204 ; Tim v. Smith, 93 K Y. 87, 91.
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Great care should be taken in the statement of facts in an affi-

davit, both as to the manner and the matter of the statement.

Every material fact should be fully and yet concisely stated, and

any ambiguity of statement capable of being construed as an inten-

tional evasion of a direct affirmation of a fact should be carefully

avoided. The distinction between quantity and quality should not

be overlooked, nor should it be forgotten that a fact gains no addi-

tional force by being twice sworn to in the same affidavit.

After the statement of facts, should follow the signature of the

deponent and the jurat. It is possible that an instrument may be

deemed an affidavit although not signed by the deponent, if his

name appears in the body of it and it is duly sworn to. Haff v.

Spicer, 3 Cai. 190; Jackson v. Virgil, 3 Johns. 539; Millius v.

Shafer, 3 Denio, 60. And see Soule v. Chase, 1 Rob. 222, 1 Abb.

IST. S. 48. But the opposite has also been held. Hathaway v.

Scott, 11 Paige, 178. The fact that an affidavit may be sufficient

without such signature, is no excuse for its omission.

The jurat is that part of an affidavit that states the time when,

the place where, and the person before whom it was sworn to

;

thus, "Subscribed and sworn before me this lith day of Novem-
ber, 1864, John Frothingham, Justice of the Peace, in and for

Fulton county." Every affidavit should show upon its face that it

was taken within the jurisdiction of the officer who certifies it.

Thompson v. Burhans, 61 N. Y. 52. And if the venue is laid in

one county and the jurat shows that it was sworn to before a justice

of the peace of another county, the affidavit will be defective and

void. Davis v. Rich, 2 How. 86 ; Sandland v. Adams, 2 How.
127; Snyder v. Olmstead, 2 How. 181.

Whenever an affidavit is necessary to enable a justice of the

peace to decide upon the propriety of doing any act, he may receive

an affidavit for that purpose ; and whenever a justice of the peace

is authorized by law to hear or receive an affidavit in relation to a

matter concerning which he has a duty to perform, he may admin-

ister an oath for that purpose. Code of Civil Pro. § 843. It fol-

lows that a justice of the peace may take an affidavit in any case

where the affidavit may properly be used before him. For taking

the affidavit he is entitled to a fee of ten cents, and for drawing an
affidavit required by statute, five cents for each folio. Id. § 3322.

It is his duty to carefully file and preserve each affidavit or other

paper delivered to him to be filed in an action or special proceed-

ing. Id. § 3143. For each affidavit so filed he is entitled to a fee

of five cents. Id. § 3322.
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"An oath or affidavit, required or authorized by law ; except an

oath to a juror or a witness upon a trial, an oath of office, and an

oath or acknowledgment required by law to be taken before a par-

ticular officer ; may be taken before a judge, clerk, deputy clerk, or

special deputy clerk, of a court, a notary public, mayor, justice of

the peace, a city magistrate of any of the cities of this state, or

police justice thereof, surrogate, special county judge, special sur-

rogate, county clerk, deputy county clerk, special deputy county

clerk, or commissioner of deeds, within the district in which the

officer is authorized to act; and when certified by the officer, to

have been taken before him, may be used in any court, or before

any officer or other person." Id. § 842. Gen. Construction Law,

sec. 11.

"An oath or affidavit required, or which may be received, in an

action, special proceeding, or other matter, may be taken, without

the State, except where it is otherwise specially prescribed by law,

before an officer authorized by the laws of the State, to take and

certify the acknowledgment and proof of deeds, to be recorded in

the State; and, when certified by him to have been taken before

him, and accompanied with the like certificates, as to his official

character and the genuineness of his signature, as are required to

entitle a deed acknowledged before him to be recorded within the

State, may be used, as if taken and certified in this State, by an

officer authorized by law to take and certifiy the same." Code of

Civil Pro. § 844.

In speaking of affidavits, no attempt has been made to point out

what facts must be stated to authorize the court to grant a particu-

lar order or some special class of relief. These matters will be dis-

cussed as they arise. It will be noticed that in many cases a

justice of the peace is authorized to do a specified act when certain

facts are shown by affidavit "to the satisfaction of the justice."

It has sometimes been supposed that when this phrase is used, a

justice has the right to dispense with some of the general rules of

law prescribing the nature and character of the evidence to be pro-

duced before him as the basis of his judicial action, or to require

the party to furnish proof of such a conclusive character as would

practically amount to a denial of justice. But this is a miscon-

struction of the intent of the statute. The satisfaction spoken of

is a legal satisfaction. The justice is to be convinced. His con-

viction is not to be arbitrary or capricious. It is to be brought

about by means that are fit and enough to produce conviction in-

the mind acting judicially. He may no more be satisfied by that
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which the law will deem inadequate to produce conviction, than he

may withhold his satisfaction when that proof is produced to him

that the law will say he ought in reason to be satisfied with.

People V. Sutherland, 81 N. Y. 1. It is not meant merely that

the justice shall be personally satisfied, but he must be satisfied

judicially; and he has no right to be satisfied unless upon legal

proof. Mott V. Lawrence, 9 Abb. 196, 17 How. 559; Smith

V. Luce, 14 Wend. 237; Green v. Gonzales, 2 Daly, 412. And
see Vredenhurgh v. Hendrichs, 17 Barb. 179. If a statute re-

quires that certain facts shall be shown by afiidavit to the satisfac-

tion of the justice before he makes a specified order or issues a

particular process, and the justice, disregarding the statute, makes

the order or issues the process without requiring any affidavit of

the facts specified by the statute, the order so made or process so

issued will be absolutely void, and will be so declared either in a

direct proceeding to reverse his action, as by appeal, or whenever

the question of the validity of the order or process arises col-

laterally, as in another action or proceeding. But if an affi-

davit is made and presented to the justice, and the facts and

circumstances disclosed therein have a legal tendency to establish

the facts specified in the statute, and fairly call upon the justice

for the exercise of his judgment upon the weight of the evidence,

an order made or process issued thereon will not be void, even if

the justice erred in his action upon the facts presented; and the

rule is the same whether the question arises in a direct or collateral

proceeding. Schoonmaker v. Spencer, 54 N. T. 366 ; Allen v.

Meyer, 7 Daly, 229 ; Easton v. Malavazi, 7 Daly, 147 ; Niles v.

Vanderzee, 14 How. 547. But if the facts stated in the affidavit

are so slight and inconclusive as to warrant the appellate court to

hold that the action of the justice was erroneous, his error in judg-

ment may be corrected by the reversal of his action upon appeal,

provided the case is one in which an appeal is authorized. Ih.

§ 2. Petitions.

A petition is included in the term "affidavit" as used in the

Code of Civil Procedure, although in form it bears a more striking

resemblance to a verified complaint than to an ordinary affidavit.

What has heretofore been said in regard to the title of affi-

davits applies with equal force to a petition. If the petition is

entitled, its essential parts will consist of the title, the address

the statement of facts, the prayer for relief, and the verification.
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The address may be in the following form : "To John Frothing-

liam, Esq., Justice of the Peace of the Town of Johnstown, County

of Fulton." The statement of facts is usually preceded by formal

introductory matter varying in form according to the taste of the

person drawing the instrument. By some the following form is

adopted : "The undersigned, your petitioner, respectfully states
;"

and by others the following form is used: "The petition of

respectfully shows," etc. Any other equivalent

matter would answer equally as well. Following this is the state-

ment of facts to which the rules before given as to the statement

of facts in an af&davit are applicable. In a petition the words

"your petitioner" should be used where the word "deponent"

would be proper in an affidavit.

Following the statement of facts is the prayer for relief, which

may be in the following form : "Wherefore your petitioner prays

for a final order," etc., stating the relief to which the party deems

himself entitled on the facts stated, or following the direction, if

any, given in the statute by which the petition is authorized. The
prayer for relief is followed by the signature of the petitioner

and the verification.

The verification is a brief affidavit in the following form

:

'CouN'TY OF Fulton, ss:

John Doe, being duly sworn, says that the foregoing petition

is true to his own knowledge except as to the matters stated to be

alleged upon information and belief, and as to those matters he

believes it to true.

JOHN DOE.
Subscribed and sworn to before me, ^

this day of , 1914. ^

X.Y.,

Justice of the Peace,
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CHAPTEE VII.

THE SUMMONS AND ITS SERVICE.

§ 1. Form and Contents of the Summons.

Under the present practice a person desiring to commence an

action in a justice's court must first obtain a summons and have it

served upon the person or persons to be proceeded against, unless-

such person or persons voluntarily appear and join issue. No
other process is now aiithorized for the commencement of am

action, although a different process may be required for the com-

mencement of a special proceeding.

As it is not otherwise provided by law the summons must be

in the name of the people of the State. Code of Civil Pro. § 22.

It must be directed generally to any constable of the county where

the justice resides ; and it must command him to summon the de-

fendant to appear before the justice, at a place specified therein,,

to answer the complaint of the plaintiff in a civil action. When
the summons is accompanied with an order to arrest the defendant,

it must be made returnable immediately upon the arrest of the de-

fendant within twelve days after the day when it was issued. In

every other case it must be returnable at a time therein specified,,

not less than six nor more than twelve days after the day when it

was issued. It must not be made returnable on a legal holiday.

Id. 2877.

A mandate, issued by a justice of the peace, must be signed by

him, and may be without seal. It must be entirely filled up, at the-

time when it is delivered to an officer to be executed, so as to have

no blank, either in the date thereof or otherwise ; except that there

may be a blank in a subpoena for the name of any or all of the

witnesses. A mandate, issued and delivered to an officer to be exe-

cuted, contrary to this section, is void. Id. section 3135.

When not accompanied by an order of arrest the summons may
be in the following form, the necessary changes being made where

matter is printed in italics

:



THE SUMMONS AND ITS SERVICE. 2333

County of Fulton, 1
CO •

Town of Johnstown,^

The People of the State of New York, to any constable of the

county of Fulton, greeting

:

You are hereby commanded to summon John S'mith, the de-

fendant, to appear before the undersigned, a justice of the peace

of said town and county, at his office in the village of Sammons-
ville therein, * on the ninth day of January, 1914, at ten o'clock

in the forenoon, to answer the complaint of Jacob Jones, the plain-

tiff, in a civil action.

Given under my hand, this second day of January, 1914.

A. B.,

Justice of the Peace.

If the summons is accompanied by an order of arrest it may
follow the form above given to the *, and then proceed as follows

:

"Immediately upon the arrest of the defendant, within twelve

days after the day upon which this summons is issued, to answer

the complaint of Jacob Jones, the plaintiff, in a civil action.

"Given under my hand," etc.

These forms are given merely as illustrations of the matter im-

mediately preceding them. Printed blanks are so commonly used

in making out a summons, and possess so many advantages, that

a form of a summons is of little practical value. The statute does

not require that the summons shall be in any particular form,

and it will be sufficient if the language used meets the general

requirements of the Code.

The place where the defendant is to appear before the justice

should be stated as specifically as possible, especially where the

justice has no fixed place of holding court. Too great particularity

in this respect will not impair the validity of the summons, while

the want of particularity may be a source of great inconvenience

to the defendant.

§ 2. When to be Made Beturnable.

When a summons is not accompanied by an order of arrest, it

must be returnable not less than six nor more than twelve days

after the day when it was issued. Code of Civil Pro. § 2877.
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A summons is issued where it is made out and placed in the hands-

of a person authorized to serve it, with the intent to have it served.

Mills V. Corhett, 8 How. 500. Where on the return day the de-

fendant offered to prove that the summons was not served on him,

and that the constable's return was incorrect, and the justice re-

fused to permit such proof, without any objection to the form of the

offer or the character of the proof, such refusal was reversible error.

Burhanks Hardware Co. v. Henkel, 76 App. Div. 183.

In fixing the date in the summons at which the defendant is-

required to appear and answer, the justice should take into con-

sideration the possibilities of the immediate service of the sum-

mons and so fix the date of its return that the constable may take-

personal service at least six days before the time of appearance-

specified in the proces, as service upon the defendant less than

six days before the return day is insufficient to authorize the entry

of judgment by default. Nichols v. Fanning, 20 Misc. 73. Frac-

tions of a day are not regarded in the computation of time for

the service of process. Columbia Tumpihe Road v. Haywood, 10'

Wend. 422 ; Marvin v. Marvin, 75 ~S. Y. 240 ; Ball v. Mander, 19

How. 468. Service of summons and verified complaint on No-
vember 29th, where the summons is returnable December 5th, is-

timely, and justifies entry of judgment by default on the return

day. Jones v. Wallace, 75 App. Div. 401. Under the Revised

Statutes it was well settled that where six days' service of a sum-

mons was requisite, and it was returnable upon the eighth day of

a given month, a service on the second day of that month was-

sufficient. Columbia Turnpike Road v. Haywood, 10 Wend. 422.

As has been stated, when an order of arrest accompanies the

summons, the latter must be made returnable immediately upon;

the arrest of the defendant, and within twelve days after the day
when it was issued. This would seem to permit service to be made
at any time within twelve days after the summons was placed im

the hands of the officer for service, without regard to the date of

the process.

§ 3. Indorsement of the Summons in Action for a Penalty,

"In an action to recover a penalty or forfeiture given by a stat-

ute, if a copy of the complaint is not delivered to the defendant
with a copy of the summons, a general reference to the statute must
be indorsed upon the copy of the summons so delivered, in the fol-
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lowing form : 'According to the provision of,' etc. ; adding such a

description of the statute, as will identify it with convenient cer-

tainty, and also specifying the section, if penalties or forfeitures-

are given, in different sections thereof, for different acts or omis-

sions." Code of Civil Pro. § 189Y. See Ripley v. McCann, 34

Hun, 112 ; Andrews v. Harrington, 19 Barb. 343 ; Perry y. Tynen,

22 Barb. 137; Marselis v. Seaman, 21 Barb. 819. Where a sum-

mons in an action against a railroad company for a penalty was ac-

companied with a paper in the nature of a complaint which re-

ferred to a statute for violation of which the action was brought,

Held, that there was a sufficient compliance with the Code of Civil

Procedure, section 1897, although the paper could not be regarded

as a complaint. Burdich v. Erie B. B. Go. 92 IST. Y. Supp. 122.

Where the process is served by delivering a copy of the summons:

to the defendant, there should be a copy of the indorsement served,

and duly certified as a part of the process. A general appearance

in the action, without objection, will waive the objection that the-

process should have been indorsed in the manner required by the

statute. Sprague v. Irwin, 27 How. 51. The effect of the appear-

ance is the same whether the defendant knew or did not know of

the irregularity at the time of appearing. Ih.

In actions for willful trespass on land, it is not necessary tO'

indorse the process, because the statute does not give the action.

It merely creates a forfeiture for treble damages where the evi-

dence warrants such damages. lb.

§ 4. Desig^uation of Parties in the Summons.

In a preceding chapter the general rule was laid down that every

action must be prosecuted in the name of the real party in interest,

and the exceptions to that rule were there considered. The subject

here considered is, not who should be made a party, but how a

party should be designated in the summons. As a matter of con-

venience, a few illustrations will be given.

A summons in behalf of an infant will conclude as follows:

"To answer the complaint of John Smith, an infant, by William

Smith, his guardian, in a civil action;" if in behalf of the people,

"to answer the complaint of the people of the State of New York,"

etc. ; if in behalf of an executor, "to answer the complaint of John

Smith as executor of the last will and testament of William Smith,

deceased," etc.; if in behalf of a surviving executor, "to answer
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the complaint of John Smith as surviving executor of," etc. ; if in

behalf of an admmistrator, "to answer the complaint of John

Smith, as administrator of the goods, chattels, and credits of Wil-

liam Smith, deceased," etc. ; if in behalf of a surviving partner,

"to ansvs^er the complaint of John Smith, as surviving partner of

the late firm of," etc. ; if in behalf of the county, "to answer the

complaint of the County of Fulton," etc. ; if in behalf of a joint-

stock association, consisting of seven or more members, "to answer

the complaint of John Smith, president (or treasurer) of the Ham-
ilton County Gold Mining Company," etc., or all the names of the

associates may be inserted as plaintiffs; and if in behalf of a

corporation, the corporate name of the plaintiff should be inserted

in the summons, as, "to answer the complaint of the Hamilton

County Gold Mining Company, Limited," etc.

The omission of the word "as" between the name of plaintiff

suing as executor, administrator, etc., and the words descriptive of

his office, as in the illustrations above given, is important to fix

the character in which the plaintiff sues. It has been held in

numerous cases that without that word in that position, the addi-

tion of the words "executor of," etc., to the name of the plaintiff

is but a descriptio personce and does not give to him other than a

personal or individual character in the action. Merritt v. Seaman,

6 N. Y. 168, 172 ; Sheldon v. Hoy, 11 How. 11 ; Worden v. Worth-

ington, 2 Barb. 368; Boot v. Price, 22 How. 372; Stilwell v.

Carpenter, 62 IST. Y. 639, 2 Abb. IST. C. 238. In other words, that

the words "John Smith, executor of the last will," etc., have no

more force and effect than the words "John Smith, carpenter and
joiner." But it has also been held that where the averments in,

and the frame of the complaint, are such as to fix to the plaintiff a

representative character and standing in the litigation, and to show
that the cause of action, if any, devolved upon him solely in that

character, the omission of the word "as" between the name of the

plaintiff and the words descriptive of his representative capacity,

does not prevent him from claiming in that capacity. Beers v.

Shannon, 73 E". Y. 292. So where the words "executors of,"

etc., follow the name of the plaintiff, without the intervening word
"as," and the complaint shows a cause of action in favor of the

plaintiff, not in his representative but in his individual character,

the descriptive words may be rejected, leaving the action to stand

as one in the individual capacity of the plaintiff. Litchfield v.

Flint, 104 N. Y. 543. But all possible difficulty may be avoided
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by inserting the word "as" between the name of the plaintiff and

the words descriptive of his office, where the plaintiff seeks to bring

and maintain an action in a representative capacity, and by omit-

ting all descriptive words when suing in an individual capacity.

§ 5. Personal Service Generally.

As has been stated, a summons may be served by a constable of

the county in which it was issued, or by the sheriff of the county,

in case resistance to the service is apprehended, or by a person

specially deputized by the justice to make the service.

Personal service of the summons must be made by delivering a

copy thereof to the defendant, except where it is specially pre-

scribed in chapter 19 of the Code of Civil Procedure that personal

service may be made by delivering a copy to another person.

Where service of a summons is personal, it must be made at least

six days before the time of appearance specified therein, except

where it is accompanied with an order of arrest. Code of Civil

Pro. § 2878. Service of a summons upon the defendant less than

six days before the return day will not authorize the entry of

judgment by default. Nichols v. Fanning, 20 Misc. 73.

The service must be made in the county in which the summons

was issued and is returnable. The rule is positive and inflexible

that a service of the summons out of the county where it is return-

able will not confer any jurisdiction over the person of the defend-

ant. If any judgment is rendered in pursuance of such service,

the person named as defendant may reverse the judgment on appeal

or treat it as a nullity. The jurisdiction of a justice of the peace

is usually coextensive with the county in which he resides ; and if

the service of a summons is made beyond the limits of his terri-

torial jurisdiction, he will acquire no jurisdiction by such service.

Oeraty v. Beid, 78 N. Y. 64, 67. If the jurisdiction of the justice

is limited to the boundaries of the city or village in which he

resides, service of the summons must be made in that city or vil-

lage. The jurisdiction of a local court must be exercised within

the locality, and its process cannot be executed outside of it. Ih.

See Tobias v. Perry, 25 Misc. 74; Petterson v. Welles, 1 App. Div.

8. But where a summons is issued by a justice of the peace

whose jurisdiction is coextensive with the county in which he

resides, and the return does not show where the summons was

served, the legal presumption will be that it was served in the

147
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proper county. Potter v. Whittaker, 27 How. 10 ; Beach v. Baker,

25 App. Div. 9.

A nonresident -who comes "within the jurisdiction of a court for

the purpose of attending a court in an action to which he is a party,

or in which he is sworn as a witness, is exempt from the service of

process in a civil action. Parker v. Marco, 30 Abb. 'N. C. 58

;

Matthews v. Tufts, 87 JST. Y. 568. Service of a summons upon

an officer of a foreign corporation attending in this state as a wit-

ness, and departing within a reasonable time, set aside, Kinsey v.

American Hardwood Mfg. Co. 94 N. Y. Supp. 455. And a party

attending an action on trial in the Supreme Court at a term held

in a county outside of the county of his residence is exempt from

the service of a summons in an action in a justice's court held

in the county in which he is thus temporarily sojourning. People

ex rel. Hess v. Inman, 74 Hun, 130. But this exemption will not

be extended beyond the real party in interest. Micluiels v. Hain,

78 Hun, 500. Nor will it continue indefinitely. See Finch v.

Galigher, 25 Abb. N. C. 404; Cake v. Haight, 30 Misc. 386. The
rule is that the party or witness cannot be served with process

while coming into the jurisdiction, while he remains in attendance

iipon the court, or while returning to his place of residence, pro-

vided he returns with reasonable dispatch after the object for which

he came has been accomplished, and no longer. lb.

A summons may be served upon the fourth day of July, on

Christmas day, or any other week day designated as a holiday.

Slater v. Jackson, 25 Misc. 783 ; Didsbury v. Van Tassell, 56 Hun,
423. See Matter of Bornemann, 6 App. Div. 544. Service of a

summons upon the superintendent of insurance at his residence up-

on a public holiday (Labor Day) in behalf of a foreign corporation

which has designated him as his agent to receive servjce of process,

is effectual. Flynn v. Union Surety & Guaranty Co., 170 N. Y.

145. It cannot be served upon Saturday upon a Jew who keeps

Saturday as holy time and does not labor on that day, nor can it

be made returnable on that day against such defendant, though if

inadvertently done, such summons and its service are valid. Martin
v. Goldstein, 20 App. Div. 203. No legal service can be made on

Sunday. Penal Law, section 2148.

The plaintiff, although a constable, cannot serve the summons.
Smith V. Burliss, 23 Misc. 544. Neither can the plaintiff be depu-

tized to make such service. Warring v. Keeler, 11 Misc. 451.

But the agent of the plaintiff may be deputized to make such serv-
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ice, and his request to be so deputized will be deemed the request

of the plaintiff. Loucks v. Hallenbeck, 48 App. Div. 426. When
a person other than a constable serves a summons issued out of a

justice's court be need not show his authority to the person served.

Hayes v. Maytham, 20 Week. Dig. 337.

A constable has no right to unlatch the outer door of the defend-

ant's dwelling-house, for the purpose of serving a summons; and

such an entry will be a trespass. If, however, on knocking at the

outer door, or ringing the door bell, any proper person appears,

and invites him into the house, he may lawfully enter therein,

and if the defendant is there he may serve the summons upon
him as lawfully as in any other place.

So, if a constable finds the outer door of the defendant's house

open, he may lawfully enter the house to serve a subpcena. Hwger
V. Danforth, 20 Barb. 16. The same rule applies to the service of

a summons, and the constable may legally serve the summons, in

such a case, even though he is ordered to leave the house. Pie is

not bound to leave it until he can serve his process, and if an

attempt is made to put him out of doors, for the purpose of prevent-

ing such service, he may resist such attempt, if he does nothing

more than is necessary in self-defense. lb.

It is sometimes said that a constable is not bound to look for a

defendant at any place except his dwelling-house. But this state-

ment is not founded upon authority. It is not easy to lay down

any general rule measuring the degree of diligence required of a

constable in making search for a defendant in an attempt to serve

process upon him. In case the property of the defendant is at-

tached, the constable is required to serve the summons, warrant

of attachment, and inventory upon the defendant by delivering to

him personally a copy of each, if he can with reasonable diligence

be found within the county. Code of Civil Pro. § 2910. The

summons, affidavit, and requisition must in like manner be served

in an action to recover a chattel. Id. § 2922. There is no reason

why this requirement of the statute that the constable should use

reasonable diligence to find the defendant within the county should

not be applied to the service of a summons in every case where per-

sonal service is required. What is reasonable diligence in a given

case is a question of fact to be determined by all the surrounding

circumstances.

The Eevised Statutes required that a summons should be served

by reading it to the defendant and by delivering to him a copy, if
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required. In common practice the reading of the summons was

omitted and the officer merely stated its contents to the defendant.

Under the present practice even this is dispensed with and a

delivery of a copy of the summons to the defendant is all that is

required. If the defendant refuses to receive the copy when ten-

dered to him by the officer, the officer should leave it near the

defendant, and this will be a sufficient service. See Martin y,

Baffin, 2 Misc. 588. Where the summons and complaint in an

action reach the defendant only because an employee found them

on the floor and took them to the defendant who is thereby made
aware that an action has been begun against her, there is not a

personal service, under Code of Civil Procedure, section 426.

O'Connell v. Gallagher, 104 App. Div. 492.

§ 6. Personal Service upon a Domestic Corporation,

Personal service of the summons upon a defendant, being a

domestic corporation, must be made by delivering a copy thereof,

within the State, as follows

:

1. If the action is against the mayor, alderman, and commonalty

of the city of New York, to the mayor, comptroller, or counsel to

the corporation.

2. If the action is against any other city, to the mayor, treasiirer,

counsel, attorney, or clerk ; or, if the city lacks either of those offi-

cers,, to the officer performing corresponding functions, under an-

other name.

3. In any other case, to the president, or other head of the corpo-

ration, the secretary or clerk to the corporation, the cashier, the

treasurer, or a director or managing agent. Code of Civil Pro-

cedure, sections 431, 2879. It may be served by the delivery of

such copy to any director or trustee of the corporation by what-

ever official title he is called. Ih.

A domestic corporation is one created by or under the laws of

the State ; or located in the State and created by or under the laws

of the United States, or by or pursuant to the laws in force in the

colony of New York before the 19th day of April, 1775. Every
other corporation is a foreign corporation. Id. § 3343, subd. 18.

Under this definition, a national bank located in this State is a

domestic corporation, but if located in another State is a foreign

corporation. The definition of a domestic corporation given in

the General Corporation Law does not affect the definition given
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in the Code for the purpose of construing its provisions. Gen.

Corp. Law, sec. 3.

The only difficulty in construing the statute prescribing the mode
of personal service of a summons upon a corporation, is in deter-

mining what persons are to be deemed managing agents within the

meaning of the statute. It is clear that the legislature attached

importance to the term "managing agent," and employed it to

distinguish a person who should be invested with general power
involving the exercise of judgment and discretion from an ordi-

nary agent or employee who acts in an inferior capacity and under

the direction and control of superior authority, both in regard to

the extent of the work and the manner of its execution. Bed-

dington v. Mariposa Land & Mining Go. 19 Hun, 405 ; Taylor v.

G. S. P- Association, 136 IST. Y. 343. But what special power

and -authority is necessary to clothe an employee with the rank of

managing agent in a given case must be determined from the na-

ture of the business of the corporation, its territorial extent, the

degree of management and control exercised by the agent in all the

business of the corporation or in some branch of such business, or

in some locality, and generally, on all the facts of that particular

case. Case lore is of little value in determining the question;

and authorities are valuable rather as a means of determining the

intention of the legislature in the use of the words "managing-

agent," than as establishing general rules governing all cases.

The later decisions of the courts do not require as wide a range of

authority as the earlier cases to constitute a person a managing

agent within the meaning of the statute. Eor instance, it was held

in the earlier cases that the managing agent must be one whose

agency extends to all the transactions of the corporation ; one who

has or is engaged in the management of the corporation, in distinc-

tion from the management of a particular branch or depai-tment

of its business. Brewster v. Michigan Gentral B. B. Co. 5 How.

183. It was said that he must have the same general supervision

and control of the interests of the corporation as are usually asso-

ciated with the office of cashier or secretary. Flynn v. Hudson

Biver B. B. Go. 6 How. 308. But it is now well settled that sub-

division 3 of section 431 of the Code means not the managing

agent, but a managing agent, and that a corporation may have dif-

ferent managing agents in different localities. Brayton v. N. Y.

L. E. & W. B. B. Go. 72 Hun, 602 ; Palmer v. Pennsylvania Co.

35 Hun, 639; Ives v. Metropolitan Life Ins. Go. 78 Hun, 32;
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MulUns V. Metropolitan Life Ins. Co. 78 Hun, 297. And a man-

aging agent has been defined as a person having independent dis-

cretionary control in the locality where his duties are performed.

Rula7id V. Canfield Pub. Co. 18 Civ. Pro. R. 282. The statute

is satisfied if the person served be a managing agent to any extent.

Palmer v. Pennsylvania Co. 35 Hun, 370, 99 K Y. 679. It is

sufficient if the person served has such a position and rank and

performs such duties as to render it reasonably certain that the

defendant corporation will be appraised of the service made. Ih.;

Barrett v. American Tel. & T. Co. 31 St. Rep. 465, 138 E". Y.

491; B. II. & L. R. R. Co. v. N. Y. L. E. & W. R. R. Co. 15 St.

Eep. 686, 48 Hun, 190, 192.

Thus, under the authorities, the division superintendent of a

large and important division of a railroad, whose field of duties

lies remote from the general ofiices of the company employing him,

is undoubtedly a managing agent of the railroad corporation. Ih.;

Faltiska v. N. Y. L. E. etc. R. R. Co. 12 Misc. 478, 67 St.

Eep. 381; Brayton v. N. Y. L. E. & W. R. R. Co. 72 Hun, 602.

Eut it has been held that the baggage-master of a railroad com-

pany {Plynn v. Hudson R. R. Co. 6 How. 308), a ticket-seller

for the company {Doty v. Michigan Cent. R. R. Co. 8 Abb. 427),

or an assistant secretary of a railroad corporation whose duty it is

to write and record as he is directed (Sterrett v. Denver & Rio

Grande R. R. Co. 17 Hun, 316), is not a managing agent. So

a person employed by a railroad company to superintend the run-

ning of horse cars on an unfinished portion of its road, but who has

no authority to make contracts for the company, except to purchase

horses and feed, and who has no control over or knowledge of the

affairs of the company, or its books, has been held not to be a man-

aging agent of the company. Emerson v. Auburn & Oiuasco Lake

R. R. Co. 13 Hun, 150. So, one who is employed to take charge of

a branch office of a land and mining corporation, and who transfers

stock and transmits assessments as directed by the officers of the

corporation, but who has nothing to do with the general business of

the company or with its books and papers, has been held not to be a

managing agent of the corporation within the meaning of the

statute. Reddington v. Mariposa Land & Mining Co. 19 Hun,
405. And see Winsloiv v. Staten Island R. T. R. R. Co. 51 Hun,
298. A telegraph operator, in charge of a local ofiice, is not a

managing agent of the telegraph company. Jepson v. Postal

Telegraph Cable Co. 22 Civ. Pro. E. 434. But an agent of an
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insurance company who has the entire management of the business

of the company at a place other than that at which the principal

office is located, and who has full power to procure business for the

company, to receive premiums, issue policies, and subject the com-

pany to liabilities, limited only to the extent of its capital, is a

managing agent of the company. Bain v. Globe Ins. Co. 9 How.
448. Service upon one who has no other connection with a cor-

poration than that of attorney of record in an action to which the

corporation is a party gives the court no jurisdiction. Taylor v.

G. S. P. Association, 136 N. Y. 343.

Where it appears that the person served has been managing agent

for a corporation, the burden rests upon the corporation, if it

disputes the validity of the service, to show the termination of

that relation. Kieley v. Central Complete Combustion Mfg. Co.

13 Misc. 85. See also Persons v. Buffalo City Mills, 29 App.

Div. 45; Fridenberg v. Lee Construction Co. 27 Misc. 651; Tim-

olat V. S. J. Held Co. 17 Misc. 556.

§ 7. Personal Service upon a Foreign Corporation.

Every corporation not created by or under the laws of this State,

except a corporation located in the State, and created by or under

the laws of the United States, or by or pursuant to the laws in

force in the colony of !N"ew York before the 19th day of April,

1775, is a foreign corporation within the meaning of the provi-

sions of the Code. See Code of Civil Pro. § 3343, subd. 18.

Personal service of a summons issued by a justice of the peace

against a foreign corporation may be made by delivering a copy

of the summons as follows

:

1. To the president, vice-president, treasurer, assistant treasur-

er, secretary or assistant secretary; or, if the corporation lacks

either of those officers, to the officer performing corresponding

functions, under another name.

2. To a person designated for the purpose as provided in section

sixteen of the general corporation law.

3. If such a designation is not in force, or if neither the person

designated, nor an officer specified in subdivision first of this sec-

tion, can be found with due diligence, and the corporation has

property within the State, or the cause of action arose therein;

to the cashier, a director, or a managing agent of the corporation,

within the State. Code of Civil Procedure, sections 432, 2879.
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4. To any director, managing agent or trustee of the corpo-

ration, by whatever official title he is called. Id. § 2879.

Section 432 of the Code, above cited, is referred to in section

2879 of that act as a short and convenient way of designating the

person or persons to whona a summons may be delivered for the

purpose of personal service upon a foreign corporation, and not

for the purpose of defining the territorial limits within which such

service can be made. Where a provision of the Code, not con-

tained in chapter 19 of that act, is made applicable to proceedings

before a justice of the peace, the application is subject, to the

qualification that it does not include anything which is repugnant

to any special provision of law regulating the jurisdiction or

powers of a justice of the peace, or the proceedings before him.

Code of Civil Pro. § 3134. In other words, the provision is

made applicable so far as it is in harmony with the provisions of

chapter 19 of the Code. And although section 432 of the Code

authorizes a delivery of a copy of the summons to the persons

therein mentioned at any place within the State, still a summons
issued by a justice of the peace, whether against a natural person

or foreign corporation, must be served within the county in which

it was issued.

If the president, secretary, or treasurer of a foreign corporation

is found within the jurisdiction of the justice, personal service of

a summons may be made upon the corporation by delivering a copy

of the summons to him, although his presence in the State has no
relation whatever to the corporation or to his official duties, and

although the corporation has no property within' the State and the

cause of action did not arise therein. Pope v. Terre Haute Car
& Mfg. Co. 24 Hun, 238, 87 N. T. 137. The service of process

is for the purpose of giving notice to the defendant and affording-

him or it an opportunity of defending the action. It is the settled

policy of this state that it is within the province of the legislature

to prescribe what service shall be deemed sufficient, and that serv-

ice upon a foreign corporation may be made within this state upon
a person designated therefor, or upon an officer or agent of the

corporation in certain cases prescribed by the Code of Civil Pro-

cedure, even though the corporation may not be doing business

within this state, and the officer or agent served was here only

temporarily and on private business. Johnston v. Mutual Reserve

Life Ins. Co. 104 App. Div. 550. If the foreign corporation has
an office in the State in which a substantial portion of its business
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is transacted by a person whom it designates as general agent,

though for one department only, the delivery of a copy of a sum-

mons to such agent will be valid personal sei-vice upon the cor-

poration,, as he is a "managing agent" within the meaning of the

Code. Tuchband v. C. & A. B. R. Co. 115 N. Y. 437. But in

such case the service will be unauthorized unless the corporation

served had property within the State or the cause of action arose

therein.

The term "managing agent" imports some person invested by
the corporation with general powers involving the exercise of judg-

ment and discretion as distinguished from an ordinary agent or

attorney who acts in an inferior capacity and under the direction

and control of superior authority both in regard to the extent of

his duty and the manner of executing it.

Service can only be made upon a cashier or managing agent un-

der subdivision 3 of section 432 of the Code of Civil Procedure,

where an officer specified in subdivision 1 or a person designated

under subdivision 2 of that section by a designation which remains

in force, cannot be found after diligent search. Doherty v. Even-

ing Journal Association, 98 App. Div. 136.

The relation of attorney and client does not constitute such an

agency. Taylor v. G. S. P. Association, 136 N. Y. 343. A person

may be the "representative" of a foreign corporation and yet not

be a "managing agent" of the corporation. Coler v. P. B. Co. 146

N. Y. 281. On the other hand the powers and duties of the

"representative" may be such as to bring him within the mean-

ing of the term "managing agent" as used in the Code, See

Palmer v. Chicago Evening Post Co. 85 Hun, 403.

§ 8. Personal Service upon a Railroad Corporation.

What has been said in a preceding section as to the mode of

making personal service upon a domestic corporation applies

to the service of a summons upon a domestic railroad corpo-

ration; and what has been said in the preceding section

as to the mode of making personal service upon foreign corpora-

tion applies to the service of a summons upon a foreign railroad

corporation. In addition to the persons specified in sections 431

and 432 of the Code as the persons to whom a copy of the sum-

mons may be delivered for the purpose of making personal service

upon a domestic or foreign corporation respectively, the copy may
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be delivered to any director or trustee of the corporation by what-

ever official title he is called. Code of Civil Pro. § 2879. If an

action is to be commenced against a railroad corporation the sum-

mons must be served, if possible, in the manner prescribed by the

section of the Code last cited. But it may happen that no official

of the corporation resides in the county in which the summons
must be served, and consequently no service can be made upon the

company in the manner prescribed for the service of a summons
upon corporations generally. In such case the officer to whom the

summons has been _ delivered for service should ascertain whether

at least thirty days before the summons issued, the railroad com-

pany filed in the office of the clerk of the county, a written instru-

ment designating a person, residing in the county, upon whom
process against the company issued by a justice of the peace may
be served, and whether, if such designation has been made, it has

subsequently been revoked. The revocation, if any, will appear by

a written instrument, executed by the company, filed in the same

office as the designation. See Code of Civil Pro. §§ 2880, 2882.

If he finds that such designation has been made and has not been

revoked, he should serve the summons by delivering a copy of it to

the person so designated if he can find him within the county by
exercising reasonable diligence. Service so made will be personal

service upon the corporation. Id. § 2880. If, however, no such

designation has been made, or if it has been made and revoked,

or if the person designated is dead, or has ceased to reside within

the county, or cannot, after due diligence, be found within the

county, the officer may make valid personal service of the sum-

mons upon the corporation by delivering a copy thereof to the local

superintendent of repairs, freight agent, agent to sell tickets, or sta-

tion-keeper of the corporation residing in the county. Id. §§ 2880,

2882. Duval v. Boston & Maine R. R. Co. Ill N. Y. Supp. 629.

In a justice's court, action against a railroad company having no of-

ficer resident in the county, service of the summons may be made,

under Code of Civil Procedure, sections 2879, 2880, 431, and 432,

in the absence of proof that a resident assistant superintendent is

a managing agent, upon a freight agent. lb. A careful reading of

the statute will show that service of a summons upon a railroad cor-

poration by the delivery of a copy to either of the employees last

mentioned, is authorized only in case, for some of the reasons

stated in the statute, no service can be made upon an officer of the

company, or upon a person designated by it. The attempt to make
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the service should follow the order indicated. Prior to 1900, sec-

tion 2880 of the Code of Civil Procedure applied to domestic

railroad corporations only. In that year the section v?as amended
by omitting the word "domestic," thus making the section ap-

plicable to foreign as well as domestic railroad corporations.

§ 9. Personal Service upon an Express, Insurance, or Telegraph

Company.

By the Insurance Law of this State it is provided that "no

foreign insurance corporation shall transact any business of in-

surance in this State until it has executed and filed in the office

of the superintendent of insurance a written appointment of the

superintendent to be the true and lawful attorney of such corpora-

tion in and for this State, upon whom all lawful process in any

action or proceeding against the corporation may be served with

the same effect as if it was a domestic corporation. Service upon

such attorney shall thereafter be deemed service upon the corpora-

tion. Insurance Law, section 30 ; Laws 1909, chapter 33, section

30 ; Consolidated Laws, chapter 28, section 30. This section pro-

vides a method in which such corporations "may be served," but

does not exclude any other legal method of service. Howard v.

Prudential Ins. Co. 1 App. Div. 135. Fifer v. Pmdential Insur-

ance Co. 5 App. Div. 623 ; Silver v. Western Assurance Co. 3 App.

Div. 573 ; Appelbaum v. Star Fire Ins. Co. 115 App. Div. 117

;

Oibhs V. Queen In^. Co. 63 IST. Y. 114 ; Laflin v. Travelers Ins.

Co. 121 JT. Y. 713. In many counties the service of a summons

issued out of a justice's court in the manner provided by this

statute would be impracticable.

The Code provides that "where the defendant to be served is

a corporation, association, partnership, or person doing business in

the State as an express company, an insurance company, or a

telegraph company, and no person resides in the county to whom
a copy of the surnmons may be delivered, as prescribed in the fore-

going sections of this article, it may be personally served upon the

express company by delivering a copy thereof to any local or gen-

eral agent to receive freight or parcels, route agent, or messenger

of the defendant residing in the county, and on any insurance

company by delivering a copy thereof to any local or general agent

of the defendant residing in the county; and on any telegraph

company, by delivering a copy thereof to any office manager re-
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siding in the county, unless, at least thirty days before it was is-

sued the defendant had filed in the office of the clerk of the county

a written instrument designating a person residing in the county

upon whom process to be issued by a justice of the peace against

the defendant may be served ; in which case, the summons may be

personally served by delivering a copy thereof to the person so

designated." Code of Civil Pro. § 2881.

Service as provided by this section can be made upon the defend-

ant only where service under section 2878 or section 2879 of the

Code is impossible for the reason that no person resides in the

county to whom a copy of the summons may be delivered as pre-

scribed in those sections. In that case, service should be made-

upon the person designated by the company for that purpose,,

unless the designation has been revoked, or the person designated

is dead, or has ceased to reside in the county, or cannot, after due

diligence, be found therein. In case the designation has not been

made, or has been made but service cannot be made upon the per-

son designated for any of the reasons stated, the constable may
serve the summons by delivering a copy, if the defendant is an

express company, to any local or general agent to receive freight

or parcels, route agent, or messenger of the company residing in

the county; or if the defendant is an insurance company, by de-

livering a copy of the summons to any local or general agent of

the company residing in the county,

§ 10. Service Other Than Personal.

Under the old practice, a constable who was unable to find the-

defendant, and consequently was unable to make personal service

upon him, could serve the summons by leaving a copy at the de-

fendant's last place of abode in the presence of some one of the

family of suitable age and discretion to whom he stated its con-

tents. If the defendant did not appear on the return day, the-

action, which was commenced by the mere delivery of the sum-
mons to the officer, was deemed discontinued unless a new sum-

mons or a warrant was issued on the day of the return of the

first summons, and if so issued, the action was thereby deemed
to have been continued. See Cornell v. Moulton, 3 Denio, 12.

This mode of service could be resorted to in any and all cases if

the constable was unable to find the defendant.

But since the adoption of the Code of Civil Procedure, "service=
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by copy," as that term was understood by tbe profession, has been

abandoned, except in connection with the service of a warrant of

attachment or of a requisition to replevy, and even then, such ser-

vice has not the effect of service by copy under the former practice,

which provided that the defendant be served personally, if

"the defendant is a natural person. In that sense, every serv-

ice of a summons is a service by copy. But, under the former

practice, service of copy meant the reverse of personal service, or

the delivery of a copy of the summons to the defendant personally.

Where a warrant of attachment accompanies the summons, the

constable must immediately, after making the inventory, and at

least six days before the return day of the summons, serve the

summons, together with the warrant of attachment and inventory,

upon the defendant, by delivering to him personally a copy of

each, if he can, with reasonable diligence, be found within the

county; or if he cannot be so found, by leaving a copy of each,

certified by the constable, at the last place of residence of the de-

fendant in the county, with a person of suitable age and discre-

tion ; or, if such person cannot be found there, by posting it on the

•outer door, and also depositing another copy in the nearest post-

office, inclosed in a sealed post-paid wrapper, directed to the de-

fendant at his residence; or, if the defendant has no place of

Tesidence in the county, by delivering it to the person in whose pos-

.session the property attached is found. Code of Civil Pro. § 2910.

Service made by delivering a copy to a third person, as above

provided, is not a preliminary to the actual service of other process

as it was under the former practice, but is a completed service.

Upon such service, the justice acquires jurisdiction to hear and

•determine the action in the absence of any appearance by the

<iefendant. Id. § 2918.

In case personal service is not made upon the defendant against

Tvhom a warrant of attachment has issued, the statute requires that

the copy served shall be "certified." This certificate is merely to

"the effect that the paper left is a correct copy of the original sum-

mons. The certificate may be in the following form : "I hereby

certify that the within is a correct copy of the summons in this

action. Dated, January 3, 1882. Jacob Plantz, Constable."

When the summons is accompanied by a requisition to replevy,

the constable must serve the summons, affidavits, and requisition

-within the time and in the manner prescribed by section 2910 of
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the Code of Civil Procedure for the service of a summons, warrant

of attachment, and inventory. Code of Civil Pro. § 2922.

The proceedings in case a provisional remedy is issued in an

action will be fully noticed hereafter.

§ 11. Form and Contents of the Return.

A constable, who serves a summons, must, at or before the time

when the same is returnable, make and deliver to the justice a

written return thereof, under his hand, stating the time when, and

the manner in which, he served it. A constable who fails season-

ably to serve a summons, delivered to him for service, must make
a written return thereof under his hand, stating that it was not

served, and the reason why he failed to serve it. Code of Civil

Pro. § 2885.

The statute does not require the place of personal service to be

stated. It will be presumed that the service was made within the

county in which the summons issued. See Potter v. WhittaJcer^

27 How. 10; Beach v. Baker, 25 App. Div. 9. A return by an

officer of a summons from a justice's court showing service on the

defendant, but not showing where service was made, prima facie

confers jurisdiction on the justice. Davis v. O'Day, 137 JSI". Y.

Supp. 411.

The statute does require that the return should be in writing-

under the hand of the constable, but it will be satisfied by a return

partly written and partly printed, signed with the name of the

constable by the hand of a third person, if signed at the request

of the officer. Code of Civil Pro. § 2885 ; Reno v. Finder, 20
IST. Y. 298. The Revised Statutes required that the return be made
upon the summons ; the present statute does not.

If a warrant of attachment accompanies the summons and the

summons was personally served, the return may be in the ordinary

form where no warrant has been issued, or the return may em-
brace the service of the summons, warrant of attachment, and in-

ventory. Undoubtedly separate and independent returns to the

summons and warrant may be made if such returns are deemed de-

sirable, but, as the summons and warrant are served at the same
time and in the same manner, the statements in the one return

must necessarily be substantially the same as in the other. If

separate returns are made, the return to the summons should be as

full and explicit as to the manner of service as the return to the
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warrant. If the summons was not personally served upon the de-

fendant, the reason why personal service was not made should be

stated in the return, as service other than personal is authorized

only when the defendant cannot with reasonable diligence be found

within the county. If service was made by delivering a copy of

the summons to a third person, the return should state that the

copy so delivered was certified by the constable, and that it was
left at the last place of residence of the defendant in the county,

with a person of suitable age and discretion; or, if the defendant

had no place of residence in the county, by delivering it to the

person in whose possession the property attached was found. See

Code of Civil Pro. § 2910; Proctor v. Whitcher^ 15 App. Div.

227. The return should also state the name of the person to whom
the copy was delivered, unless his name is unknown to the con-

stable, and in that case should describe him so as to identify him
as nearly as may be. See Code of Civil Pro. § 2915. If the

service was made by posting a certified copy of the papers on the

outer door of the defendant's residence, and by depositing another

copy in the post-ofiice, etc., the return should state the time and

manner of the service, and the reason why personal service was not

made upon the defendant, and why the copy was not left at the

residence of the defendant with a person of suitable age and dis-

cretion. See Code of Civil Pro. § 2910.

In an action to recover the possession of a chattel, the constable

must, on or before the return day of the summons, make a return

to the requisition, under his hand, stating all his proceedings there-

upon, and file it, with the afiidavit and requisition, with the jus-

tice. The return must state the manner in which the summons,

affidavit, and requisition were served; and, if they were served

otherwise than by delivering the requisition copies to the defendant

personally, the reason therefor, and the name of the person to

whom the copies were delivered, unless his name is unknown to the

constable, in which case the return must describe him so as to

identify him, as nearly as may be. Code of Civil Pro. § 2923. It

is clearly the intent of this statute that the return to the requisi-

tion shall embrace as well the return to the summons, and that but

one return shall be required.

In certain actions, a plaintiff is permitted to verify his com-

plaint, attach it to his summons, and have both summons and

complaint served upon the defendant by the constable. In case

of default, judgment is taken against the defendant on proof of
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due service of the summons and complaint. The summons and

complaint are served by delivering to and leaving with the defend-

ant true copies, not less than six nor more than tvs^elve days before

the return day. Proof of such service is made by the return of

the constable making the service. Laws of 1881, ch. 414, § 1.

The return must state that the constable left with the defendant

the copies delivered to him. The omission of this statement ren-

ders a judgment rendered by the justice invalid. Syracuse Mould-

ing Co. V. Squires, 39 St. Eep. 824. A constable's return that he

served a summons and complaint in a justice's court action on the

freight agent of a railroad company defendant is not sufficient

which does not show that he left the copies with the agent. A
return that he delivered the copies is not sufficient. Duval v.

Boston & Maine R. R. Co. Ill IST. Y. Supp. 629.

Where a person has been deputized by a justice to make service

of a summons, he must make a return in writing, in the same

manner as a constable, in order to confer jurisdiction upon the jus-

tice. Nothing will take the place of a return. It is not sufficient

that the person deputized appears before the justice on the return

day and testifies orally under oath to all the essentials of a valid

service. Jackson v. Sherwood, 50 Barb. 356. Service of summons
by a de facto constable performing the duties of the office to which

he had been legally appointed, is sufficient to sustain a judgment

taken by default. Hammondsport Law, Loan, etc. Assn. v. Kirv-

zell, 89 N. Y. Supp. 534. The constable's return of service must

be produced on the return day to give the justice jurisdiction un-

der Code Civil Procedure, section 2885, and an adjournment can-

not be granted without it. Moore v. Taylor, 88 App. Div. 4.

Where there are two or more defendants named in the sum-

mons, the return should show the tim^ and manner of service upon
each, or, if either of the defendants was not served, that fact

should be stated with the reason for nonserviee. If the defendants

are joint debtors, a service upon one, but not upon all the de-

fendants, and a return showing service upon one but silent as to

the others, would formerly have been sufficient to authorize the

justice to proceed in the action and render judgment against all.

See Fogg v. Child, 13 Barb. 246. And see Code of Civil Pro.

§§ 1932, 3020. But the case cited was decided under the Ee-
vised Statutes, which required the constable serving the summons
to return thereon in writing the time and manner in which he

executed the same, but did not require negative additions in the
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return in cases where the summons was against several. See 2 R.

S. S. 228, § 17. Under the present statute, "a constable who fails

seasonably to serve a summons delivered to him for service must
make a written return thereof, under his hand, stating that it was

not served, and the reason why he failed to serve it." Code of

Civil Pro. § 2885. This requirement is as imperative as that

requiring the constable serving the summons to make a return

stating the time when and the manner in which he served it. The
doctrine of Fogg v. Child has no place under the present system of

practice, and would not have been declared by the court had section

2885 of the Code been then enacted as appears from the reasoning

of the justice writing the opinion.

The return of a summons against a corporation must state such

facts as will show affirmatively that the person to whom the copy

was delivered was a person to whom such delivery is valid as a

personal service upon the corporation. It should state that tJie

person to whom the copy was delivered was the president, or

secretary, etc., of the corporation. When the defendant is a rail-

road corporation and there are no officers of the corporation resi-

dent in the county, and no person has been legally designated by

the company as a person upon whom process may be served, the

return should state these facts and then show a delivery of a copy

of the summons to a freight agent or other person to whom such

delivery is authorized by the statute as a means of perfecting per-

sonal service upon the corporation. The return of the constable

that the person to whom the copy summons was delivered is an

officer of the corporation is sufficient evidence of that fact. New
York & Erie B. B. Co. v. Purdy, 18 Barb. 574 ; Wheeler v. New
York & Harlem B. B. Co. 24 Barb. 415. See Sherwood v. Sara-

toga & Washington B. B. Co. 15 Barb. 650. So where the de-

fendant is a railroad corporation and there are no officers of the

corporation residing in the county, and no person has been desig-

nated as the person upon whom process may be served, the con-

stable's return of those facts is sufficient evidence thereof, and that

the person to whom the copy was delivered was the freight agent

or other employee of the corporation as stated in the return. New
York & Erie B. B. Co. v. Purdy, 18 Barb. 574.

Where a railroad corporation or an express, telegraph or insur-

ance company have designated a person residing in the county

upon whom process issued out of a justice's court against the cor-

poration or company may be served, and such person has since

died, or has ceased to reside within the county, or cannot, after due

148
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diligence, be found within the county, the return of the constable

to a summons against the corporation or company should show this

fact, either as a reason why the summons was served upon some

person other than the one designated, if any service is made, or as

a reason for omitting service, and as a ground for issuing a second

or third summons after the return of the original not served.

These facts may, however, be shown by affidavit. Code of Civil

Pro. § 2882.

In all cases the return should be according to the fact, as the

officer will be bound by his return, and liable for all damages a

party may sustain by reason of a false return.

A few forms of return will be given as illustrations of the pre-

ceding matter, though, of course, no form can be given applicable

to every case.

Return of Personal Service on Individuals.

Become County, ss:

I hereby certify that on the 13th day of May, 1914, I served

the within summons on the within-named defendants, Charles J.

Baker and Ellen Baker, by delivering to and leaving with them,

personally, a true copy thereof.

FLOYD WAEEICK,
Constable.

This form has been held sufficient, although the place of service

is not stated. Beach v. Baker, 25 App. Div. 9.

Service of Summons and Complaint.

Fulton County, ss.:

I hereby certify that on the .... day of , 1914, I

served the annexed summons and complaint on the within-named
defendant Eichard Eoe, by delivering to and leaving with him,
personally, true copies thereof. Fees, $ . . . .

WILLIAM CLAEK,
Constable.

Return of Service upon a Corporation.

Fulton County, ss.:

I hereby certify that on the .... day of
, 1914, I

served the within summons, personally, upon the Eldorado Silver
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Mining Company, the defendant corporation within named, by

delivering to and leaving with Henry Livingston, the secretary

of said corporation, a true copy thereof. Fees, $ . . . .

(Signature of constable.)

Return of Service upon a Railroad Corporation.

EuLTOKT County, ss.:

I hereby certify that on the .... day of , 1914, I

served the within summons, personally, upon the Eonda, Johns-

town and Gloversville Railroad Company, the defendant corpora-

tion within named, by delivering a true copy thereof to ,

a freight agent of said defendant corporation, residing in the coun-

ty of Fulton, no person upon whom process may be served having

been designated by the defendant as prescribed in section 2880

of the Code of Civil Procedure, and there being no officer of said

railroad company residing in said county. Fees, $ . . . .

(Signature of constable.)

Return of Service upon One of Two Defendants.

Fulton County, ss.:

I hereby certify that on the .... day of , 1914, I

served the within summons upon the within-named defendant

John Doe, by delivering to and leaving with him, personally, a

true copy thereof. And I further certify that I did not serve said

summons upon the within-named defendant Richard Roe for the

reason that I was unable, after due diligence, to find said defend-

ant within said county in time to make seasonable service thereof.

Fees $. . .

.

(Signature of constable.)

§ 12. Defective Returns.

In the absence of any return of the summons the justice has no

authority to proceed in the action, although he has other satis-

factory evidence before him of the due service of the summons.

Jackson v. Sherwood, 50 Barb. 356. But with a proper return of

the personal service of the summons before him, the justice has

jurisdiction of the person of the defendant, and, after waiting one

hour for the defendant to appear, may regularly proceed with the

case in his absence. See Douglass v. Reilly, 8 Hun, 85 ; Sagen-

dorph V. Shult, 41 Barb. 102.
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If the return is defective in any material point, the justice will

be without authority to proceed in the action unless the return is

amended or the defect is waived. The defendant has the right to

demand that the constable shall specifically state the time when

the summons was served. Wheeler v. Lampman, 14 Johns. 481

;

Legg v.Stillman, 2 Cow. 418. It is equally important that the

return should state the manner in which it was served, so that the

justice may judicially determine that he has jurisdiction of the

person of the defendant. See Sherwood v. Saratoga & Washing-

ton B. E. Co. 15 Barb. 650. If the return shows affirmatively

that the service of the summons was not made in the manner re-

quired by the statute, the justice has no authority to proceed with

the action. But if the return shows a service in compliance with

the statute, and nothing is shown or attempted to be shown to the

contrary, the return will be presumptive evidence of the facts

stated, and the justice will be authorized to proceed with the

action. Wheeler v. New YorJc & Harlem B. B. Co. 24 Barb.

414. The appearance of the defendant on the return of the sum-

mons in order to take an objection to the sufficiency of the return

will not be a waiver of the irregularity. But the objection will

come too late after answer. Wheeler v. Lampman, 14 Johns. 480.

If the objection is taken before answer, and is disregarded or

overruled, the defendant will not waive it by afterward joining

issue on the merits. Dewey v. Greene, 4 Denio, 93 ; Pearce v.

Nester, 50 Hun, 546. But the objection after thus joining issue

is available as an objection merely, and is not available on the

ground of want of jurisdiction. Ih.j New York & Erie B. B. Co.

v. Furdy, 18 Barb. 574. By reason of the appearance and answer

the justice has jurisdiction to proceed to judgment, which will

not be void, but will be subject to review and reversal for error

produced by the objection taken and the ruling upon it. Wood v.

Bandall, 5 Hill, 264, 271 ; Pearce v. Nester, 60 Hun, 546. If the

return is defective by reason of the failure to state either the time

or the manner of the service, a judgment rendered against the de-

fendant in the action will be reversed on appeal, unless the defect

in the return has in someway been cured or waived. Wheeler v.

Lampman, 14 Johns. 480; Stewart v. Smith, 17 Wend. 517;
Bromley v. Smith, 2 Hill, 517.

A justice of the peace has authority to allow the constable to

amend his return, and the refusal of the defendant to appeal will

not deprive him of that right, as the power of amendment in such
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case does not depend upon the appearance of the defendant. Perry
V. Tynan, 22 Barb. 137.

§ 13. Impeaching the Return.

The presumption that the summons was served in the manner
stated in the return is not conclusive, and may at the proper time

and in the proper manner be overcome. If the summons has, in

fact, been defectively seired, or not served at all, the defendant

may come in and by affidavit shov? the error and ask a dismissal

of the proceedings. If the justice disregards his objections he

may, on appeal from the judgment, have a review of' the question,

and thus obtain the relief denied him in the court below. But he

cannot take the objection by answer. The issue to be joined and

tried relates to the merits and not to the practice in the suit.

Waring v. McKinley, 62 Barb. 612. If the defendant has no

notice of the suit his remedy is by appeal. Ih.

Where the return of the constable is mistaken or false, the de-

defendant may, by affidavit, allege the defect or want of service as

an error of fact upon an appeal, and if he establishes the error

alleged, may obtain a reversal of the judgment. Fitch v. Devlin,

15 Barb. 47; iVew Yorh & Erie R. R. Co. v. Purdy, 18 Barb. 574;

Waring v. McKinley, 62 Barb. 612. If the return is not defective

but false, the party injured may prosecute the constable for a

false return. New York & Erie R. R. Co. v. Purdy, 18 Barb.

574; Waring v. McKinley, 62 Barb. 612. In either of the

methods mentioned, the proceeding to attack the return is direct;

and its falsity may be shown. But where an action has been

prosecuted to judgment, the defendant cannot, in another action,

contradict the return and show it to be false for the purpose of

defeating the judgment. New Yorh & Erie R. R. Co. v. Purdy,

18 Barb. 574 ; Putnam v. Man, 3 Wend. 202 ; Bromley v. Smith,

2 Hill, 517. The return cannot be impeached collaterally. lb.;

Waring v. McKinley, 62 Barb. 612 ; Allen v. Martin, 10 Wend.

301. And see Sparling v. Levy, 1 Daly, 75. It has been held that

"if the party injured lies by and permits judgment to be rendered

against him, when no legal service has been made upon him, he is

remediless and justly so. By lying by until judgment is recovered,

the rights of third persons who had no knowledge of the defect,

and who had been led to deal with the judgment as valid, are in-

volved, and it would be alike unwise and unjust to subject them
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to injury by permitting the defendant to allege a defect in the

jurisdiction of the court or officer rendering it when there was a

prima facie valid return of service." Waring v. McKinleyj 62

Barb. 612.

But as against a party instituting proceedings it is always com-

petent to show that a certificate of a public officer designed to

confer jurisdiction is false or fraudulent. In an action brought

upon a judgment the defendant may show that there was no juris-

diction of his person in the action in which it was rendered, be-

cause no service of process was made upon him. Shumway v.

Stillman, 6 Wend. 447 ; Noyes v. Butter, 6 Barb. 613 ; Hard v.

Shipman, 6 Barb. 621, 623; Porter v. Bronson, 29 How. 292;

Ferguson v. Crawford, 70 JST. T. 253.

§ 14. Second and Third Summons.

"Where it appears by the return of the constable to whom a

summons has been duly delivered for service, that it was not

served for any cause, a second summons may be issued by the

same justice, in the same action, within twenty days after the

first summons was issued; and, upon the like return thereof, a

third summons may be issued, within twenty days after the sec-

ond was issued. The second or the third summons, as the case

may be, relates back to the time when the first summons was
issued; and with respect to all proceedings before actual service,

the service thereof has the same effect, as if the first summons had

been seasonably served. For the purpose of issuing a new sum-

mons, as prescribed in this section, a previous summons may be

returned upon the sixth, or any subsequent day, before the return

day thereof." Code of Civil Pro. § 2883. In the absence of any

return to the original summons the second or third summons pro-

vided for by this section cannot be issued. See Finan v. O'Dowd,
6 App. Div. 268; McKay v. Lockner, 43 App. Div. 43. This

section of the Code furnishes a substitute for the former practice

under the provisions of the Revised Statutes authorizing service

of a summons by copy, and the issuing of a second summons or

warrant upon the return day of the summons so served if the de-

fendant failed to appear ; but it dispenses with the useless formali-

ty of a service which of itself gave the court no jurisdiction of

the person of the defendant and merely warned him to prepare

a defense to the action, or to evade the service of the process
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which was to follow. The principal design of this section is to

keep alive the plaintiff's cause of action as against the operation

of the Statute of Limitations. McKey v. Lockner, 43 App. Div.

43.

After the return day of the original summons is passed, and

no return has been made of service or otherwise, the justice may
alter the date of the original summons and change the return day,

and deliver the same to an officer for service. The original sum-

mons having lost its vitality, the justice has the right to treat it

as a nullity and issue a new summons. By changing the dates in

the original summons the justice in effect issues a new summons.

But the summons so issued is not the second summons provided

for by section 2883 of the Code, and will not have the effect

of a second summons issued under that section. Ih.
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CHAPTER VIII.

OEDER OF AEEEST.

§ 1. Nature of the Remedy.

The framers of the Code, deeming it advisable that there should

be but one process for the commencement of a civil action, and

that, the summons, abolished the process known under the Revised

Statutes as a civil warrant, and provided in its place a summons
accompanied by an order of arrest. The oifiee of the summons
is to commence the action; the office of the order of arrest is to

compel the immediate attendance of the defendant before the

justice; and both together perform the office of the former civil

warrant.

Under the old practice there were cases in which either a sum-

mons or a warrant might issue for the purpose of commencing an

action; and there were other cases in which the warrant was the

only process which could lawfully issue. See Waters v. White-

more, 22 Barb. 593. Under the present practice the summons
issues in all actions, and it is a matter wholly within the discretion

of the plaintiff whether he will compel the attendance of the de-

fendant by procuring his arrest under an order accompanying the

summons, provided, of course, that the case is one in which the

order may lawfully issue.

An order of arrest is not a remedy peculiar to justices' courts,,

but is one of the provisional remedies authorized by the Code in

actions brought in courts of record as well as in courts not of

record. But an order of arrest may properly issue in a court

of record in many cases where the remedy would be unauthorized

in an action pending before a justice. In a court of record, too^

it is within the discretion of the court to grant or withhold the

remedy, although the papers upon which the application for the

order is made would clearly authorize the court to issue the order.

See Clark v. Lowrie, 82 N. Y. 580. But where an application

is made to a justice of the peace in a proper case, and upon the

proper papers, he has no discretion in the matter, and must grant
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the order. In such case the issuing of the order is a matter of

statutory right. In courts of record an order of arrest may ac-

company the summons, or be granted at any time after the com-

mencement of the action; while in a justices' court the order, if

issued at any time, mv^t accompany the summons.

It is, therefore, evident that the old practice in justices' courts,

and the decisions in respect to the issuing of a civil warrant, and

the practice and decisions of courts of record in respect to the

allowance of an order of arrest, are not in all respects applicable

to this remedy in a justice's court under the present Code, although

in many cases the old practice, and the practice in courts of rec-

ord, and the decisions of the courts in respect thereto, may be of

great use in construing the present statute.

§ 2. In what Cases an Order of Arrest May be Issued.

In order to entitled the plaintiff to an order for the arrest of

the defendant the action must be brought either:

1. To recover a fine or penalty.

2. To recover damages for a personal injury, of which a jus-

tice of the peace has jurisdiction ; an injury to property, including

the wrongful taking, detention, or conversion of personal prop-

erty ; misconduct or neglect in office, or in a professional employ-

ment; fraud; or deceit. But this subdivision does not apply to

a claim for damages in an action to recover a chattel.

3. To recover for moneys received, or to recover a chattel, where

it appears that the money was received, or that the chattel was

embezzled or fraudulently misapplied, by a public officer, or by

an attorney, solicitor, or counselor, or by an officer or agent of a

corporation or banking association, in the course of his employ-

ment; or by a factor, agent, or broker, or other person in a fidu-

ciary capacity. Code of Civil Pro. § 2895. Unless the action is

brought for one of the causes above specified no order of arrest

can issue, nor can the order issue in any case where the person

sought to be arrested is a female. Id. §§ 2894, 2895.

Where the action is brought for one or more of the causes of

action specified, this alone will not entitle the plaintiff to the

order. In addition to this one of three things must exist, namely

:

1. Either the defendant to be arrested must be a nonresident

of the county; or
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2. All the parties plaintiff must be nonresidents of the

county; or

3. It must appear, by affidavit, to the satisfaction of the justice

that the defendant is about to depart from the county with intent

not to return thereto. Id. § 2894.

Where it appears by affidavit, upon an application made by the

plaintiff at the time that the summons is issued, that the plaintiff

has a cause of action against the defendant, and that it belongs to

one of the classes of action above specified, and also that the plain-

tiff is a nonresident of the county, or if there are two or more

plaintiffs, that all of them are nonresidents, or that the defendant

is a nonresident, or is about to depart from the county with the

intention of not returning, the justice, upon receiving the statu-

tory undertaking, must issu.e an order for the arrest of the defend-

ant, lb. §§ 2894, 2895, 2896.

There can be but little difficulty in determining whether a

cause of action falls within either of the classes for which the

right to arrest the defendant is given by the Code. The most

meager statement of the facts in the affidavit upon which the

application for the order is based should be sufficient to disclose

whether the action is brought to recover a fine or a penalty, or

whether the action is brought to recover damages for a "personal

injury" or an "injury to property" within the meaning of those

terms as defined by the Code. See Code of Civil Pro. § 3343,

subds. 9 and 10.

The eases in which a justice has jurisdiction of an action to

recover damages for a personal injury, or for an injury to prop-

erty, have been pointed out in a preceding chcapter. The term

"property" includes both real and personal property, and the

right to an order of arrest is the same whether the action is for

damages to lands or to personal property. Welch v. Winterburn,

14 Hun, 518. But see Merritt v. Carpenter, 3 Keyes, 142

;

Griswold v. Siveet, 49 How. 171.

The statute authorizes the justice to issue an order of arrest in

an action to recover damages for fraud or deceit. But this does

not give authority to issue the order merely because the plaintiff

may claim that he has been defrauded by the defendant. The
remedy is given only where the gist of the action is the fraud com-
mitted, and where without proof of the fraud alleged the plaintiff

must fail in his action. For example, if by means of false and
fraudulent representations the defendant has induced the plain-
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tiff to part with his property on credit, and has thereby sustained

damage to the extent of the value of the goods, the plaintiff may
rescind the contract, and without waiting for the term of credit

to expire, bring an action, based solely upon the fraud, to recover

the amount of the damages sustained, and in such action obtain

an order of arrest. The appropriate allegations in the complaint

in such action would be the representations made by the defend-

ant ; the falsity of those representations ; that the defendant knew
them to be false at the time they were made, and made them with

intent to deceive and defraud the plaintiff; that the plaintiff be-

lieved the representations to be true, and relying upon them parted

with his goods to the defendant; and that by reason of these

wrongful acts the plaintiffs sustained damages in a sum specified.

If, however, the action is brought upon the contract which the

plaintiff was induced to enter into by reason of the false and

fraudulent representations of the defendant, as for example, upon

a promissory note given for the purchase price of goods, no order

of arrest can issue, as such actions are not among those specified

in the section giving the remedy. It is otherwise in courts of

record. In those courts the plaintiff may have an order of arrest

in an action upon contract, express or implied, where the defend-

ant has been guilty of fraud in contracting the debt or incurring

the liability. See Code of Civil Pro. §§ 549, 550. Under the

direct provisions of the Code of Civil Procedure, section 3347,

subdivisions 4 and 5, the provisions of the Code of Civil Pro-

cedure, section 549, subdivision 4, that a defendant may be

arrested in an action on contract where it is alleged in the com-

plaint that he was guilty of a fraud in contracting the liability,

but that plaintiff cannot recover unless he proves the fraud, do

not relate or apply to actions in a justice's court. Connor v. Philo,

117 App. Div. 349.

The fraud for which the defendant is liable to arrest should be

in some sense his individual or personal act. It has been held

that a member of a firm is liable to arrest for the frauds commit-

ted by the other members of the firm, although he may have been

entirely innocent of such frauds. See Matter of Benson, 60 How.

314; Bowman v. Oates, 11 St. Eep. 744; Sherman v. Smithy 42

How. 198. In such case the act of one partner is the act of all

so far as it is in pursuance of the business of the firm. But the

courts do not favor a construction of the statute which holds one

person liable to arrest for a fraud committed by another, where
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he in no way participated in the commission of the fraudulent act,

and has not ratified or adopted it with knowledge of the fraud.

See Hathaway v. Johnson, 55 N. Y. 93; Hanover Company v^

Sheldon, 9 Abb. 240.

It has been held that an infant who has made false statements,

as to his property when buying goods other than necessaries can-

not be made liable to arrest by basing the action upon the fraud,

for the reason that on account of the defendant's infancy he could

not have been made liable upon his contract if all his statements-

had been true, and, therefore, the falsity of such statements could

not cause that legal injury to the plaintiff which is necessary to

make fraud actionable. Taylor v. Van Keuren, 54 How. 25.

Ealsehood, the intent to deceive, and damage must concur to en-

title the plaintiff to a right to arrest the defendant in an action for

damages for fraud and deceit. Chester v. Comstock, 40 N. Y.

575 ; Marsh v. Falker, 40 IST. Y. 562.

Under the provisions of the Code authorizing the arrest of the

defendant in an action to recover damages for misconduct or

neglect in office, or in a professional employment, a defendant in

an action against an officer to recover damages sustained by reason

of his neglect to perform an official duty, or by reason of his mis-

conduct in the attempted performance of such duty, may be ar-

rested, in case the other facts as to residence, etc., exist and are

made to appear by affidavit.

So in an action against a physician or surgeon for malpractice,

or against an attorney for negligence or willful misconduct in the

management of a suit, an order of arrest may issue. So an order

may be issued in an action to recover for money received, or to

recover a chattel, where it appears that the money was received,

or the chattel was embezzled or fraudulently misapplied by a pub-

lic officer, or by an attorney, solicitor, or counselor, or by an offi-

cer or agent of a corporation or banking association in the course

of his employment. If money is paid into court for a party, and
is received by an attorney for such party and not paid over to his.

client, an order of arrest may be issued in an action brought by
the client to recover from the attorney the amount so received.

Gross V. Graves, 19 Abb. 95, 2 Rob. 704. So where an attorney

refuses to return to his client on demand a sum of money placed

in his hands by the client for a purpose still unaccomplished, the

attorney may be arrested in an action to recover the money.
Schadle v. Chase, 16 How, 413. And, generally, an attorney.
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solicitor, or counselor may be arrested in an action to recover for

money received, or to recover a chattel where it appears that the

money was received or that the chattel was embezzled or fraudu-

lently misapplied by the attorney, solicitor, or counselor in the

course of his employment. Code of Civil Pro. § 2895, subd. 3.

An order of arrest may be issued in an action to recover for

money received or to recover a chattel where it appears that the

money was received or that the chattel was embezzled or fraudu-

lently misapplied by a factor, broker, or other person in a fiduciary

capacity. Ih. The term "fiduciary" as used in the statute has

& legal meaning. It involves the idea of trust and confidence in

the integrity and fidelity of the agent or person trusted, rather

than in his credit and ability. It contemplates good faith rather

"than legal obligation as the basis of the transaction. Stoll v. King,

8 How. 298 ; Smith v. Ogilvie, 127 JST. Y. 143, 148. See Ohregon

V. De Mier, 52 How. 356. And in all cases upon the question of

the right to arrest an agent or factor at the suit of the principal,

the inquiry is whether the fiduciary relation, that is, of personal

trust, exists. Merrill v. Thomas, 7 Daly, 393, 396. If this is

wanting there can be no abuse of confidence or breach of trust, and

consequently no right to arrest. Fuentes v. Mayorga, 7 Daly,

103.

A conversion of money by an agent and its receipt in a fiduciary

capacity are necessarily entirely different and inconsistent. The
latter renders the liability to pay such money a mere debt, while

the former constitutes a tort. McBurney v. Martin, 6 Eob. 502.

And it has been held that an action for conversion cannot be main-

tained against a person who receives money in a fiduciary capac-

ity unless he is bound to turn over to the plaintiff the identical

money (Rothschild v. Bchwarz, 28 Misc. 521), and that to render

a person liable to arrest upon the ground that he has appropriated

to his own use money received in a fiduciary capacity, the identical

money received must be the property of the creditor. See Morange

V. Waldron, 6 Hun, 529 ; Liddell v. Paton, 7 Hun, 195 ; Wallace

V. Castle, 14 Hun, 106. And it has also been held that where an

agent or attorney is employed to collect outstanding accounts he

acts under a special trust; the money he collects is not his own;

he receives and holds it in a fiduciary capacity; and that if he

appropriates the money to his own use he is liable to arrest. Stoll

V. King, 8 How. 298. It has also been decided that where a per-

son assigns to another money due him from a corporation, agree-



2366 OKDEE OF ARKEST.

ing to collect the same as the servant or agent of the assignee and

to pay over the money to the assignee immediately upon collection,

but, instead of so doing, collects the money and refuses to pay it

over on demand to the assignee, he is guilty of conversion and

liable to arrest under subdivision 2 of section 2895 of the Code.

See Knapp v. Murphy, 20 App. Div. 83 ; Farrelly v. Hubbard,

148 N. Y. 592. In the case last cited it was distinctly held and

determined that the action was not one to recover money from a

person acting in a fidu.ciary capacity within the third subdivision

of section 2895 of the Code. The distinction may not be im-

portant as relating to the right to arrest the defendant, but may
become important subsequently, as upon the determination of the

classification may depend the right to take the body of the defend-

ant in execution under section 3026 of the Code.

If from time to time during a period of several years the plain-

tiff has deposited moneys with the defendant as his banker, in the

ordinary course of business, subject to checks at sight, and it was
neither intended nor supposed by the parties to the transaction

that the funds deposited were to be held in trust for the plaintiff,

but were to be used by the defendant in the ordinary course of his

business, as is the custom with bankers, the money so deposited

becomes the property of the defendant and the relation of debtor

and creditor and not of trustee and cestui que trust is created by
the transaction. The credit is given to the pecuniary responsi-

bility of the banker and not to his personal integrity, and the

money deposited is not received by the defendant in a fiduciary

capacity. Buchanan Farm Oil Co. v. Woodman, 1 Hun, 639, 4
T. & C. 193. Where the effect of the agreement between the prin-

cipal and his agent is that the agent may use the money of the

principal as his own and pay the same amount to the principal on
demand, and not that the agent shall return the identical money
or its traceable proceeds to the principal, there is no fiduciary re-

lation between the parties. Bobbins v. Falconer, 11 Jones & Sp.

363.

If a commission merchant sells the property of another in his

own name, and receives the proceeds of sale, he receives the money
in a fiduciary capacity, and under an implied trust that he will

hold for, and pay over to, his principal the excess of such proceeds

beyond what may be required to discharge his lien as a factor;

and if, in violation of his duty to his principal, he mingles the

proceeds of sale with his own funds and fails to pay over such
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proceeds on demand, hie is liable to arrest. Duguid v. Edwards,
50 Barb. 288. The fact that he was acting under a del credere

commission does not necessarily destroy the fiduciary relation;

and if he in fact receives the proceeds of sale, the money received

belongs to his principal and not to him, and he will be liable to

arrest for its conversion. Wallace v. Castle, 14 Hun, 106 ; Ostel

V. Brough, 24 How. 274. See Oerman Bank v. Edwards, 53 JST.

Y. 541, 544.

An agent must be deemed to have received the moneys of his

principal in a fiduciary capacity, when it appears that he had no
authority to disburse them on account of his principal, but was

bound to pay them over on request. Republic of Mexico v. De
Arangoiz, 5 Duer, 634, 11 How. 576. If a broker, by false rep-

resentations, induces the owner of goods to ship them to the sev-

eral purchasers to whom he has sold them, and to forward the

invoices and bills of lading to him, at the same time undertaking

to collect the proceeds of sale from the purchasers and to pay them

over to the owner of the goods, he will occupy the position of a

factor and not that of a broker, and, if he collects such proceeds

and misapplies them, he will be liable to arrest in an action for

moneys received in a fiduciary capacity. Standard Sugar Befinery
v. Dayton, 70 K Y. 486.

If a person consigns goods to another for sale, and the latter

turns theih over to a firm of which he is a member, and the firm

sells the goods with full knowledge of all the facts, the partners

of the original consignee will not be liable to arrest as having

received money in a fiduciary capacity, as there is no relation of

personal trust or confidence between them and the consignor.

Fuentes v. Mayorga, 7 Daly, 103.

If a person, having in his hands property consigned to him for

sale, accepts a draft drawn on him by the consignor in favor of a

third party on account of the property consigned, and afterward

sells the property and neglects to pay the draft, he may be arrested

in an action to recover the proceeds of sale, as he does not cease

to be a factor or agent of the plaintiff by the mere acceptance of

the draft. Kelly v. Scripture, 9 Hun, 283. But if the consignor

receives from his agent the notes of third persons as security for

the payment of the proceeds of sale of the goods consigned, and has

collected some of the notes, and retained the others without any

offer to return them, the right of arrest will be barred. Trun-

ninger v. Busch, 7 Daly, 124. If, however, the creditor had ac-
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cepted the promissory note of his debtor for moneys received in a

fiduciary capacity, this would be no bar to the right to arrest the

debtor in an action brought upon the original indebtedness after

the dishonor of the note, where the plaintiff was ready and able

to return it. Shiprnan v. Shafer, 14 Abb. 449. And see Dubois

V. Thompson, 1 Daly, 309, 25 How. 417.

Where a person has given his check in payment of a note given

for the purchase price of goods, and although the check is paid

the note is not taken up and the maker is compelled to pay it,

the latter is entitled to an order of arrest, in an action brought by

him against the person to whom the check and note were given,

for the fraudulent conversion of money received in a fiduciary ca-

pacity. Wandelt v. Burnett, 22 Misc. 315.

§ 3. Effect of Joinder of Several Causes of Action,

The Code atithorizes an order of arrest where the action is

brought by or against a party specified in section 2894 and pro-

hibits the issuing of the order except where the action is brought

for one or more of the causes specified in section 2895 of that act.

The Code also specifies the causes of action which may be united

in the same complaint, and declares that where a cause of action

for which a defendant might be arrested is united with a cause

of action for which he cannot be arrested, an execution against the

person of the defendant cannot be issued upon the judgment. Code

of Civil Pro. § 2937.

One effect, therefore, of the joiner of a cause of action for

which the defendant may be arrested with a cause of action for

which an arrest is not authorized, is to deprive the plaintiff of all

right to an execution against the person of the defendant in that

action, and place him in the same position in respect to the en-

forcement of the judgment as if he had waived the tort and sued

upon an implied contract. Such misjoinder of causes of action

will be apparent the moment the complaint is filed and can then

be made the ground of a motion for a discharge from arrest under

section 2901 of the Code.

Where the plaintiff unites in his complaint two causes of action,

one of which will authorize the arrest of the defendant, while the

other will not, he waives his right to an order of arrest as to both,

and if the order has been granted it will be vacated upon applica-

tion to the justice. See Madge v. Ping, 71 IST. Y. 608 ; Smith v.
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Enapp, 30 IST. Y. 581 ; McGovern v. Payne, 32 Barb. 83 ; Bowen
V. True, 53 K Y. 640 ; My v. Steigler, 9 Abb. N^. S. 35 ; Lambert
V. Snow, 17 How. 517, 9 Abb. 91, 2 Hilt. 501 ; Toffey v. Wil-

liams, 5 T. & C. 294, 3 Hun, 211 ; American Union Tel. Co. v.

Middletown, 80 JST. Y. 408. And see Mining Co. v. Baht, 9 Hun,
208 ; Mason v. Lambert, 3 Daly, 250 ; Wilson v. Harvey, 52 How.
126. If the misjoinder appears from the affidavit used on the

application for the order it will, of course, be the duty of the jus-

tice to refuse to issue the order.

§ 4. Application for tlie Order.

The application to the justice for an order of arrest must be

made at the time the summons is issued, or at least before the

summons is placed in the hands of the constable for service. The
application must be based upon an affidavit setting forth facts by

which it will be made to appear to the justice that a sufficient cause

of action exists against the defendant ; that the cause of action is

one for which an order of arrest is authorized by section 2895 of

the Code; and that either the defendant is a nonresident of the

county or is about to depart from the county with intent not to

return thereto; or that the plaintiff is a nonresident, or if there

are two or more plaintiffs, that all of them are nonresidents of the

county. Code of Civil Pro. § 2896. This affidavit may be made

by the plaintiff or by any other person. lb.

The plaintiff must also be prepared to furnish an undertaking

to the amount of at least $100, to the effect that if the defendant

recovers judgment, the plaintiff will pay all costs which may be

awarded to the defendant, and all damages which he may sustain

by reason of the arrest, not exceeding the sum specified in the

undertaking. lb.

The application is informal, and, of course, ex parte.

§ 5. Form and Contents of the Affidavit.

The essential facts that must be in some manner set forth in

every affidavit upon which an application for an order of arrest

is based are: First, The nonresidence of the plaintiff, or of the

defendant, or of the intent of the defendant to depart permanently

from the county ; and. Secondly, The existence of a cause of action

against the defendant such as is specified in section 2895 of the

149
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Code of Civil Procedure. Code of Civil Pro. § 2896. The next

thing to consider is hovsr those facts are to be stated.

In a preceding chapter the subject of affidavits has been dis-

cussed at considerable length, and what is there stated in respect

to the title, venue, signature, and jurat of an affidavit and the gen-

eral mode of stating facts therein, including the residence of the

deponent, is applicable to an affidavit used on an application for

an order of arrest.

The affidavit may be made by the plaintiff or by any other per-

son possessing sufficient knowledge of the facts. As the statute

does not specify the officer before whom the affidavit is to be taken,

it may be sworn to before any officer authorized to take affidavits.

The fact that the plaintiff is a nonresident of the county in

which the action is brought should be directly and positively

alleged in the body of the affidavit, if the nonresidence of the

plaintiff is one of the grounds of the application. The same rjile

applies to a statement of the nonresidence of the defendant when
that is one of the grounds of application. The fact of residence

must be within the personal knowledge of the plaintiff or of wit-

nesses whose affidavits he could procure, and, therefore, should

not be stated vipon information and belief. But when the applica-

tion is based in part upon the fact that the defendant is about to-

depart from the county with intent not to return thereto, these

facts must necessarily be stated upon information and belief, as-

they cannot, from the nature of things, be within the personal

knowledge of the plaintiff or his witnesses. How that intent shall

be stated in the affidavit has been sufficiently noticed.

It may be laid down as a general rule that when any essential

fact upon which the right to an order of arrest depends is not

within the actual knowledge of the plaintiff or his witnesses, the

fact may be stated upon information and belief, provided, the

plaintiff also sets forth that information, the source from which

it was obtained, and gives a satisfactory reason why a j)ositive

statement of facts could not be procured, but not otherwise. See

Whitloch V. Roth, 5 How. 143, 10 Barb. 78 ; City Bank v. Tmm-
ley, 28 How. 397 ; Crandall v. Bryan, 15 How. 48, 5 Abb. 162 ;,

De Werth v. Feldner, 16 Abb. 295 ; Dreyfus v. Otis, 54 How. 405.

If the plaintiff swears merely to his belief that the defendant

is about to depart from the county with intent not to return there-

to, without disclosing any grounds for that belief, the affidavit will

be insufficient to authorize the issuing of the order, although every
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other fact necessary to authorize the issuing of the order is fully

and positively alleged. See Dewey v. Greene, 4 Denio, 93, 95;
Tallman v. Bigelow, 10 Wend. 420. But, on the other hand, if

the plaintiff swears to his helief that the defendant is about to

depart from the county with intent not to return, and also directly

and positively alleges facts and circumstances tending to show

such an intent on the part of the defendant, and these facts and

circumstances are of such a nature as to satisfy the mind of the

justice of the existence of such an intent, the order may properly

issue. See Johnson v. Moss, 20 Wend. 145 ; Fulton v. Ileaton,

1 Barb. 552. The order issues in such a case not because the

plaintiff believes that the defendant is about to depart from the

county with intent not to return to it, but because the justice is

led to believe that such is the defendant's purpose and intent by
the facts and circumstances set forth in the affidavit. If the justice

arrives at a different conclusion upon the facts stated, or if the

facts and circumstances unexplained fail to satisfy his mind that

such is the purpose and intent of the defendant, and the right to

the order depends upon that intent, then no order shoiild be

issued.

Declarations of the defendant as to his intention to depart from

the county may properly be stated in the affidavit of the person to

whom the declarations were made as evidence of such intent upon

the principle that the admissions of a party are evidence against

him. And it seems that where the defendant has made declara-

tions from which a particular intent may be inferred, and has also

made explanatory statements tending to do away with the effect of

the declarations from which the inference is drawn, the justice

may reject the explanatory statements if he believes them to be

untrue, and issue an order of arrest. See Wheaton v. Fay, 62

N. Y. 275.

The plaintiff in his affidavit must state the facts which will

justify the issuing of the order and not his mere conclusions,

Dreyfus v. Otis, 54 How. 405 ; Vanderpool v. Kissam, 5 Sandf.

715. The statute requires that it shall appear to the justice by

the affidavit of the plaintiff or another person that a sufficient cause

of action exists against the defendant, and that the case is within

the provisions of sections 2894 and 2895 of the Code. This can

appear only by the statement of the plaintiff's cause of action in

the affidavit. It will not be sufficient to state that the defendant

is a nonresident of the county, and that the plaintiff has, as he
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verily believes, a good cause of action against him for wrongful

and fraudulent representations in the exchange of horses, by

which the plaintiff was damaged to a large amount, without stat-

ing facts and circumstances from which the justice can determine

whether or not there is sufficient cause of action for fraud or deceit.

Wells V. Sisson, 14 Hun, 267. Nor will it be sufficient for the

party making the affidavit to state that his case is one of those

mentioned in section 2895 of the Code of Civil Procedure. It

must appear from the facts stated that such is the case. Pindar v.

Black, 4 How. 95.

In alleging the existence of a cause of action against the de-

fendant, it should be remembered that the facts relied on by the

plaintiff to show such existence must be alleged with greater full-

ness and particularity than is required in the allegation of the

same cause of action in the complaint. The office of the affidavit

is to present to the justice the evidence from which conclusions

of fact may be drawn, and in this respect differs from a complaint

whose office is to set forth the conclusions of fact from which a

legal conclusion may be drawn. McCulloch v. Aeby & Co. 31

St. Rep. 125.

It is not necessary that all the essential facts should be stated

in one affidavit. It may be necessary to establish the existence

of a sufficient cause of action by the affidavit of the plaintiff, and

the fact that the defendant is about to depart from the county with

intent not to return, by the affidavit of a third pary who has heard

the defendant make declarations to that effect. But the justice

has no right to dispense with an affidavit by some person to estab-

lish the existence of a material fact, even though he is satisfied of

the fact by other means of evidence or has personal knowledge of

it. See Money v. Tobias, 12 Johns. 422.

It would be useless to give a form of an affidavit for an order

of arrest, as the requisites of such an instrument have been fully

stated, and all that remains is to apply the rules given to the facts

of the particular case. Ordinarily the form for an affidavit can

contain little more than the title of the action, the venue, and
jurat, as the facts in each case are peculiar to that case, and what
would be essential to allege in one case would be nonessential in

another.

The affidavit should be filed by the justice and retained with the

other papers in the case.
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§ 6. Undertaking Required on the Application.

If the justice is satisfied from the afiidavit or affidavits pro-

duced on the part of the plaintiff that a proper case exists for the

arrest of the defendant, he should require a written undertaking to

the defendant on the part of the plaintiff, with one or more sure-

ties, approved by the justice, to the effect that if the defendant

recovers judgment, the plaintiff will pay all costs which may be

awarded to the defendant, and all damages which he may sustain

by reason of the arrest, not exceeding the sum specified in the

undertaking, which must be at least $100. Code of Civil Pro.

§ 2896. This must be required before the order is granted.

The sum to be specified in the undertaking as the limit of the

liability of the parties executing it is left to be fixed by the justice

in each case, except that the amount specified cannot be less than

$100. Ih. But the discretion of the justice ought not to be arbi-

trarily exercised and an amount fixed so excessively large as to

be in effect a denial of the order. The object of the undertaking

is to discourage a malicious abuse of the process by an irresponsible

plaintiff, and at the same time provide a means of compensating

a defendant for the damages he may sustain by reason of an arrest

in an unfounded action. It is only in case the defendant recovers

judgment that any liability can be created under the undertaking

;

and in case the order of arrest was improperly granted and the

defendant is discharged from arrest upon the ground that the case

was not one justifying the issuing of the order, or for any other

reason, the defendant cannot maintain an action upon the under-

taking to recover any damages he may have sustained by reason

of the arrest unless he recovers judgment in the action in which

the order issued. This necessarily follows from the language of

the undertaking, which will furnish the measure of liability of

the parties under it.

As the statute requiring the undertaking does not in terms re-

quire that the plaintiff shall execute it, it will be valid without his

joining with the sureties in its execution, if it is in other respects

sufficient. Code of Civil Pro. § 811. So as the statute does not

expressly require two or more sureties, an undertaking executed

by a single surety or by a surety company only will be sufficient.

lb. These matters are left to the discretion of the justice to

whom the application is made. In exercising this discretion he

should look to the security of the defendant rather than to the

convenience of the plaintiff.
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If the undertaking is executed by two or more persons, it must

be joint and several in form; and it must be accompanied by the

affidavit of each surety to the effect that he is a householder or free-

holder within the State and is worth twice the sum specified in the

undertaking over all the debts and liabilities which he owes or has

incurred, and exclusive of property exempt by law from levy and

sale under an execution. Code of Civil Pro. § 812. This affi-

davit must be "subjoined" to the undertaking (lb.), and is tech-

nically called the "justification" of the undertaking, although

the word more properly applies to the act of taking the oath than

to the affidavit itself. The plaintiff need not join in the justifica-

tion, although he is a party to the undertaking. The undertaking

must be acknowledged or proved, and certified in the same manner
that would be necessary if the instrument was a deed which was
to be recorded. Code of Civil Pro. § 810. It must be approved

by the justice, and his approval must be indorsed upon the under-

taking. Id. § 812. The undertaking should then be filed with

the justice. Id. §§ 816, 3134.

The following form of undertaking is in common use and may
be varied as the names of the parties, date, amount, etc., to con-

form to the necessities of the case.

Plaintijf's Undertaking on Arrest.

Justice's Court.

John Dye

against

Daniel Shea.

Before Isaac Wiley, Justice.

The above-named plaintiff having applied to said justice for a

summons herein, and having also applied to said justice to grant,

at the time when the summons is issued, an order for the arrest of

the defendant, and it appearing by the affidavit of John Dye, the

above-named plaintiff, and of ... , that a sufficient cause

of action exists against the defendant and that the case is within

the provisions of sections 2894 and 2895 of the Code of Civil

Procedure, and he being about to grant the order of arrest applied

for;
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E'ow, therefore, we, John Dye, plaintiff, and John Doe and
Richard Roe, sureties, do hereby jointly and severally undertake

to the defendant that if the defendant recovers judgment, the

plaintiff will pay all costs which may be awarded to the defendant,

and all damages which he may sustain by reason of the arrest, not

exceeding one hundred dollars.

Dated the day of , 1914.

JOHN DYE,
JOHN DOE,
RICHARD ROE.

State op New Yoey, )

V ss
'

County of Wayne,
\

On this .... day of , 1914, before me, the subscriber,

personally appeared John Dye, John Doe, and Richard Roe, to

me known to be the same persons described in and who executed

the above undertaking and severally acknowledged that they exe-

cuted the same.

ISAAC WILEY,
Justice of the Peace.

State of New York,

County of Wayne,
John Doe and Richard Roe, being severally duly sworn, each

for himself says, said John Doe that he is a freeholder of the county

of Wayne, in this State, and that he is worth the sum of two

hundred dollars over and above all debts and liabilities which he

owes or has incurred, exclusive of property exempt by law from

levy and sale under an execution; and the said Richard Roe for

himself says, that he is a freeholder of the county of Wayne, in

this State, and that he is worth the sum of two hundred dollars

over and above all debts and liabilities which he owes or has in-

curred, exclusive of property exempt by law from levy and sale

under an execution.

JOHN DOE,
RICHARD ROE.

Severally subscribed and sworn to before )

me, this day of , 1914.
\

Isaac Wiley,

Justice of the Peace.

I certify that I find the sureties in the foregoing imdertaking

sufficient, and do approve of the same.

Isaac Wiley,

Justice of the Peace.
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§ 7. The Order of Arrest.

The plaintiff having made application for the order upon an

affidavit or affidavits showing a proper case for the arrest of the

defendant, and having furnished a written undertaking comply-

ing with the requirements of the statute and the direction of the

justice as to sureties and amount, the order issues as a matter of

right.

The order must he subscribed by the justice and indorsed upon

or attached to the summons. It must briefly recite the ground of

arrest; and it must direct the constable who serves the summons
to arrest the defendant; to bring him forthwith before the justice;

and to notify the plaintiff of the arrest, if he can do so with

reasonable diligence. Code of Civil Pro. § 2897.

The general provisions of the Code as to mandates issued by a

justice of the peace apply to an order of arrest.

Justice's Coukt.
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action exists against the defendant, and that the case is within
the provisions of sections 2894 and 2895 of the Code of Civil Pro-
cedure, to wit : That the action is brought to recover the sum of

dollars, as damages sustained by the plaintiff by reason
of the wrongful taking and conversion by the defendant of fifteen

dozen gloves, the property of the plaintiff, and that the defendant
is about to depart from this county with intent not to return there-

to, and I, before granting this order of arrest, having required a

written undertaking to the defendant on the part of the plaintiff,

with one or more sureties approved by me as such justice of the

peace, to the effect required by law, and the same having been
duly given, executed, and delivered, and it appearing to me that

there is ground as aforesaid for the arrest of the defendant

;

Now, therefore, you, the said constable, are hereby directed to

arrest the defendant Daniel Shea, to bring him forthwith before

me, the said justice of the peace, and to notify the plaintiff of the

arrest, if you can do so with reasonable diligence.

Dated at the town of Galen aforesaid, this 16th day of Feb-

ruary, 1914.

ISAAC WILEY,
Justice of the Peace.

The form above given is in common use and evidently contains

all that is necessary to be stated in an order of arrest, and perhaps

more, as the only recital required by the statute is a brief state-

ment of the ground of arrest. See Code of Civil Pro. § 2897.

The giving of the undertaking by the plaintiff is clearly no part

of the ground of arrest, though its recital can do no harm, and it

is better that the order should contain too much than too little.

§ 8. Execution and Return of the Order of Arrest.

The constable to whom the summons and order of arrest is

delivered must serve the summons as in other cases, and at the

same time execute the order of arrest by arresting the defendant

and taking him forthwith before the justice. If the justice is

absent or unable to try the action, the constable must forthwith

take the defendant before another justice of the same town or city,

who must take cognizance of the action and proceed therein as if

the summons had been issued and the order of arrest had been

granted by him. Code of Civil Pro. § 2898. The constable must
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also notify the plaintiff of the arrest of the defendant, if he can

do so with reasonable diligence. Id. § 2897. While notifying

the plaintiff of the arrest the constable must keep the defendant

in his custody, unless by the direction of the justice he is placed

in the custody of another constable. See Id. § 2900. Giving

notice to the plaintiff of the arrest of the defendant is made by

the statute a part of the execution of the order of arrest, and is

as clearly a part of the duty of the constable as the making of the

arrest, if he can give the notice with reasonable diligence. As
the giving of this notice is a part of the execution of the mandate,

i;he notice must be given by the constable in person. He cannot

SLct by deputy in any case. Id. § 3157. He cannot lawfully

return that he has notified the plaintiff when he has merely sent

a notice by a third party. It is his personal acts in the execution

of the process that he is to return and not the acts of third persons.

Having executed the order of arrest, the constable must forth-

with deliver to the justice the order and a written return thereto,

under his hand, stating the manner in which he has executed it,

.and either that he has notified the plaintiff or that he could not do

so with reasonable diligence. Id. § 2899. If the constable

returns that he has notified the plaintiff, the latter must appear

within one hour after the defendant is brought before the justice,

otherwise judgment of nonsuit must be rendered against him. lb.

The constable should also return the time and manner in which

he served the summons as in ordinary cases. See Id. § 2885.

The statute is silent as to the time of executing the order, fur-

ther than the requirement that it shall be executed at the time

of serving the summons. A summons cannot lawfully be served

after return day, and a summons accompanying an order of arrest

is made returnable immediately upon the arrest of the defendant

within twelve days after the day when it was issued. Code of

Civil Pro. § 2877. The only limitation, therefore, as to the time

of executing the order is that it shall be executed within twelve

days after the day when it was issued. The arrest should be

made at the earliest day possible; and if the defendant is absent

from the county, or keeps concealed therein, so that the order can-

not be executed before the expiration of the time for the return

of the summons accompanying the order, the constable should

return the summons with a statement of the reason why it was not

served, and thereupon a new summons may issue as hereinbefore

explained.
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As has been stated, the constable must execute the order by
-arresting the defendant and taking him before the justice. He
.may do this peaceably, or he may use such force as is necessary.

He should inform the defendant that he has an order for his arrest.

If the defendant voluntarily accompanies the officer before the jus-

tice, this will be an arrest although there is no manual touching

-of the body or actual force used. See Gold v. Bissell, 1 Wend.
210, 215. If the defendant, on learning the nature of the process

against him, attempts to evade arrest and declines to accompany

the officer in a peaceable manner, the constable should lay hands

upon the defendant, inform him that he is under arrest, and take

ihim forthwith before the justice, vising such force as is necessary

to do so. In all cases of resistance to the proper execution of the

•order, it is the duty of the officer to meet and overcome the resist-

ance.

It was held, under the old practice, that a regular officer, hav-

ing a civil warrant for the arrest of the defendant and acting

within his proper district, was not bound to show his warrant,

even upon demand. But it was the diity of the officer either

before or at the moment of arrest to make known in some form

that he was acting in an official character and not as a mere wrong-

•doer. Arnold v. Steeves, 10 Wend. 514; Belloivs v. Shannon, 2

Hill, 84. But after the defendant had submitted to arrest, the

officer was bound to inform him of the substance of the warrant.

Ih. But if a private person had been deputized to serve the war-

rant, the person so deputized was bound to show his process on

Tequei3t. Arnold v. Sleeves, 10 Wend. 514; Frost v. Thomas, 24

Wend. 418. Under the present practice, any officer serving a

mandate must, upon the request of the person served, deliver a

copy to him without compensation. Code of Civil Pro. § 101.

A constable cannot, in any case, break open the defendant's

dwelling-house to arrest him in the first instance. And a break-

ing, in such a case, need not be a violent forcing of the locks or

fastenings of the doors. If the outer door is merely latched, it

will be breaking to merely unlatch it and enter the house. If a

constable does thus unlawfully enter the defendant's house, the

defendant, and any other person therein, may lawfully resist the

officer in making the arrest. People v. Hubhard, 24 Wend. 369

;

Curtis Y. Hubbard, 4 Hill, 437 ; Olover v. Whittenhall, 6 Hill,

597.

If the outer doors of the house are any of them open, the officer
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may lawfully enter the house and arrest the defendant if he is

found therein. If the front door of the defendant's house is

usually kept fastened, the constable may enter by a back door if

it is open, and he may then break any inner doors for the purpose

of making an arrest. Hubbard v. Mace, 17 Johns. 127. He
should make a demand to have the door opened, however, before

breaking it open. The officer will not be justified in obtaining

an entrance into the outer door by a fraud; nor, if the door is

opened by any person in answer to a knocking at such door, or by

ringing the door bell, will he be justified in forcibly rushing in,

and thus gaining admission. Crocker on Sheriffs, § 312. A
dwelling-house is a protection to all persons who are members of

the family. And it is also a protection to all the persons who
board there, and make it their home, including servants of the

family, etc. But it is no protection to a stranger; and if a

stranger is in the house, it is the duty of the owner, on the demand
of the constable, to open the door. And if the owner refuses to-

do so, after a proper demand, the constable may lawfully break

the door, though he should do no unnecessary damage to the

house. But, in such a case, the constable should be certain that

the person whom he wishes to arrest is in the house ; for if it

should turn out that no such person was in the house, at the time

of the breaking, the officer will be liable to an action for the tres-

pass. Where the defendant owned a house, and he let all of the

house but one room, which he reserved for himself, it was held

that a constable might enter the outer door of the house, which

was open, and that he might then break the inner door and arrest

the defendant. Williams v. Spencer, 5 Johns. 352.

This privilege from arrest in the defendant's dwelling-house

extends to all buildings which constitute a part of the dwelling-

house itself. But it does not extend to a barn or shop, or store,

or warehouse, and the like buildings, if they are disconnected

from the dwelling-house, and they do not form a part of the cur-

tilage. Haggerty v. Wilber, 16 Johns. 287. The curtilage is

the open sjjace situated within a common inclosure belonging to a

dwelling-house. There are instances in which an officer may
break open the defendant's dwelling-house, although it cannot be

done in the first instance. If the defendant has been arrested

outside of his dwelling-house, and he escapes from the officer with-

out his consent, and against his will, and he then seeks to shelter

himself from being rearrested, by shutting himself into his dwell-
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ing-honse, this will not be of any avail. If the officer immediately

pursues the defendant, he may break open the door for the pur-

pose of retaking the defendant, and he is' not bound in such a case

to demand admittance before breaking open the outer door. Allen

V. Martin, 10 Wend. 300. But it is better practice, in all

cases, to demand admission before breaking open the outer door.

The duty of the constable, in relation to taking the defendant

before the justice, after the arrest, is declared in language too

explicit to be misunderstood. It must be done forthwith. This

is the requirement of the statute in relation to the command which

the order shall contain; and it is the requirement which is made
upon the constable after the arrest.

The constable has no right to consult his own convenience, his

interest, nor his inclinations in the matter. If the defendant is

arrested at any time in the day, so that he may reasonably be

taken before the justice by 8 or 9 o'clock in the evening, it is the

duty of the constable to do so. And, especially, is it the duty of

the officer to do it if the defendant insists upon having it done.

Circumstances may make it more convenient for the officer in

some cases than in others. The defendant and the plaintiff, the

justice and the constable, may, in some cases, all reside in the

same city, village, or neighborhood. In that case there would not

need to be much delay in attending before the justice. In other

cases, all the parties may reside at considerable distance from the

justice, or the defendant may be arrested at a distance from the

justice's office. In such cases the officer should act diligently in

relation to taking the defendant before the justice. He need not

travel all night, nor later than the usual hours of the evening.

There may be causes which will unavoidably delay an officer.

His conveyance may become useless, and other similar things may

hinder and embarrass him. His duty is to act as promptly as

possible to remedy the difficulty, and to discharge his duty.

There is no rule of law which will now permit an officer to do

anything less than to act as promptly as he is able. Any un-

necessary delay in taking the defendant before the justice will

make the constable liable in an action. In one case (Pratt v. Hill,.

16 Barb. 303), a justice had issued a criminal warrant, and the

defendant had been arrested late on Saturday night. The defend-

ant was not taken before the justice at his office; but the justice

had indorsed upon the warrant, before it was issued, an indorse-

ment as follows: "Commit the within named Rufus Pratt till
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next Monday for examination," which was dated and signed by
the justice. The defendant was accordingly committed, and
the justice and the constable were both held liable for a false im-

prisonment. The court said : "The law watches personal liberty

with vigilance and jealousy; and whoever imprisons another in,

this country, must do it for lawful cause, and in a legal niamier."

16 Barb. 308. The constable was held liable for obeying the-

indorsement, which was no part of his warrant, and was entirely

illegal. His duty was to take the defendant before the justice

forthwith. If the justice cannot authorize the constable to disre-

gard the command which is contained withm the process, it is

quite clear that the constable will not be any better off if he ne-

glects his duty of his own motion.

If the justice who issued the warrant is absent, or if he is un-

able to hear or try the cause, the constable must then take the de-

fendant before another justice of the same town or city. Code of

Civil Pro. § 2898. In case of the absence of the jvistice at the

time the defendant is brought in under arrest, it is clear that nO'

order could be made transferring the case to another justice ; and

when the justice is present, but unable to try the action, the statute

makes no provision for an order continuing the case before any

other justice. The statute points out the duty of the constable-

in such case, and the duty of the justice before whom the de-

fendant is taken. The evidence of the authority of the justice

to take cognizance of the case will be furnished by the return of

the constable of his proceedings under the summons and order of'

arrest. Security taken by a constable for defendant's appearance-

is void. Millard v. Canjield, 5 Wend. 61.

Forms of Returns of the Order.

Wayne County, ss.:

I hereby certify that I have executed the within order of arrest'

by arresting the defendant this day of , 1914,.

and forthwith bringing him before the court in custody; and also'

that I have notified the plaintiil of the arrest.

Dated , 1914. J. P.,

Constable.

Wayne County, ss.:

I hereby certify that I have executed the within order of arrest
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by arresting the defendant, this day of , 1914, and
forthwith taking him before the justice issuing the same ; and be-

cause said justice was unable to try the action, by forthwith bring-

ing the defendant here in custody before another justice of the-

same town; and also that I have not been able with reasonable

diligence to notify the plaintiff of the arrest of the defendant.

(Date.) J. p.,

Constahle.

§ 9. Proceedings upon the Return of the Order.

When the constable has made a return that he has notified the-

plaintiff of the arrest of the defendant, the justice should file the-

summons and order of arrest with the several returns thereto (see

Code of Civil Pro. § 3143), making a note of the time when the

defendant was brought before him for entry in his docket-book

(see Id. § 3140), and as a means of fixing the limit of time within

which the plaintiff must appear. A plaintiff, so notified, must
appear within one hour after the defendant is brought before the-

justice, as otherwise judgment of nonsuit will be rendered against,

him. Id. § 2899.

If the plaintiff appears within the hour, the defendant may at

once move for his discharge from arrest (see Id. § 2901), or if

the facts warrant it, may before joining issue move for an order

continuing the action before another justice, upon the ground that,

the justice issuing the order of arrest is a material witness for the

defendant, without whose testimony he cannot safely proceed to

trial. See Id. §§ 3151, 3152. These application's will be more-

fully noticed hereafter.

If, on the appearance of the plaintiff, the defendant makes no

application for his discharge from arrest, or for the continuance of

the action before another justice, and takes no valid preliminary

objections to the prior proceedings, the parties should join issue,.

and may thereupon proceed to trial, or either party may procure-

an adjournment. The trial must be adjourned upon the applica-

tion of a defendant who has been arrested upon the same terms and

in the same manner as where he has not been arrested, except that

he need not give the ordinary undertaking required on an adjourn-

ment on the motion of the defendant. But a defendant who pro-

cures such an adjournment must continue during the time of the

adjournment in the custody of the constable unless he gives an
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undertaking to the plaintiff, with one or more sureties, approved

by the justice, to the effect that if the plaintiff recover judgment

in the action, and if an execution is issued thereupon against the

person of the defendant within ten days after the plaintiff is en-

titled to the same, and if a return is made thereto on or after the

return day thereof that the defendant cannot be found, the sure-

ties will pay to the plaintiff' the amount due upon the judgment.

If such an undertaking is given, the defendant must be discharged

from custody. Id. § 2963. If the trial of the action is adjourned

with the consent of both parties, or upon the application of the

plaintiff, the defendant must be discharged from custody. Id.

§ 2964. The proceedings necessary, on the part of the defend-

ant, to procure an adjournment of the trial and a discharge from

custody, will be noticed more fully hereafter, and a form of an

undertaking on adjournment, and of an order for the discharge

of the defendant from custody thereupon, will be there given.

The constable executing the order, or another constable, by the

direction of the justice, must keep the defendant in custody, until

he is discharged by the order of the justice, or judgment is ren-

dered in his favor; but the detention cannot in any case exceed

twelve hours from the time when the defendant is brought before

the justice, unless, within that time, a venire is issued, or the trial

of the action is commenced, or unless either is delayed with the

express assent of the defendant. Code of Civil Pro. § 2900.

The limitation of the time within which the defendant may be
detained in custody without a trial was designed to prevent the

process of the court from being made an instrument of oppression

and abuse, while the time allowed is ample to permit the constable

to give notice to the plaintiff of the arrest, and to permit the plain-

tiff to prepare for trial.

§ 10. Privileges from Arrest.

A person duly and in good faith subpoenaed or ordered to attend,

for the purpose of being examined, in a case where his attendance

may lawfully be enforced by attachment or by commitment, is

privileged from arrest in a civil action or special proceeding,

while going to, remaining at, and returning from, the place where
he is required to attend. Civil Eights Law, section 25 ; Laws
1909, chapter 14, section 25; Consolidated Laws, chapter 6, sec-

tion 25.
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An arrest, made contrary to the provisions of this section, is

absolutely void, and is a contempt of the court, if any, from which

the subpoena was issued, or by which the witness was directed to

attend. Id. section 25.

An action may be maintained by the person arrested, against the

officer or other person making an arrest contrary to the provisions

of the last section, in which the plaintiff is entitled to recover

treble damages. A similar action may be also maintained, in a

like case, by the party in whose behalf the witness was subpoenaed,

or the order procured, to recover the damages sustained by him, in

consequence of the arrest. But a sheriff, or other officer, or person,

is not so liable, unless the person claiming an exemption from ar-

rest, make's, if required by the sheriff or officer, an affidavit, to the

effect that he was legally subpoenaed or ordered to attend, and that

he was not so subpoenaed or ordered by his own procurement, with

the intent of avoiding arrest. In his affidavit he must specify the

court or officer, the place of attendance, and the cause in which

he was so subpoenaed or ordered. The affidavit may be taken be-

fore the officer arresting him, and exonerates the officer from lia-

bility for not making the arrest. Id. section 26. A person attend-

ing as a witness upon the trial of an action to which he is a party

is privileged from arrest upon civil process. Mackay v. Lewis, 7

Hun, 83.

A party to a suit in any court is exempt from arrest while going

to the court, and attending it, and while returning home. Glarlc

V. Grant, 2 Wend. 527. And it seems that a suitor is protected

from arrest upon civil process while attending at any proceeding

of a judicial character. Moore v. Booth, 3 Ves. 350 ; Willingham

V. Matthews, 6 Taunt. 356 ; Salhinger v. Adler, 2 Eob. 704; Clark

V. Grant, 2 Wend. 257. A party attending a reference is entitled

to the same exception as when attending a trial in court. lb.

The exemption of a nonresident party or witness from the service

of a summons for the commencement of an action against him

while he is going to, attending court, or returning home from it,

has been noticed.

An officer of a court of record appointed or elected pursuant to

law is privileged from arrest during the actual sitting, which he

is required to attend, of a term of court of which he is an officer,

and no longer, but an attorney or counselor is not thus privileged

unless he is employed in a cause to be heard at that term. Civil

Eights Law, section 24.

150
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The Legislative Law provides that members of the legislature

shall be privileged from arrest in a civil action or proceeding other

than for a forfeiture or breach of trust in public office or emjjloy-

ment, while attending upon its session, and for fourteen days be-

fore and after each session, or while absent for not more than four-

teen days during the session with the leave of the house of which

he is a member; and that an officer of either house is privileged

from arrest in such a civil action or proceeding while in actual

attendance upon the house. Legislative Law, section 2 ; Laws
1909, chapter 37, section 2; Consolidated Laws, chapter 32, sec-

tion 2.

itfeither the superintendent of public works nor any assistant

superintendent or deputy, superintendent of repairs, lock-keeper,

or other public officer employed upon or in charge of the canals, is

liable to arrest or to be held to bail in any civil action for any act

done or omitted to be done by him in the exercise of his official

duties. Nor be subject to military duty while actually engaged

in their respective employments upon the canals, while the same
are navigable. Canal Law, section 41 ; Laws 1909, chapter 13,

section 41 ; Consolidated Laws, chapter 5, section 41.

1^0 person belonging to the active militia of the State shall be

arrested on any civil process while going to, remaining at, or re-

turning from, any place at which he may be required to attend

for military duty. Military Law, section 235 ; Laws 1909, chapter

41, section 235 ; Consolidated Laws, chapter 36, section 235.

The mode of obtaining the discharge of a person privileged

from arrest will be pointed out in the next section.

§ 11. Siscliarge from Arrest.

A person arrested under an order of arrest issued by a justice

of the peace is entitled to obtain his discharge from the arrest in

either of the following cases

:

1. When at the time of arrest he was privileged from arrest

under some statute or rule of the common law, as stated in the

preceding section.

2. When the order of arrest is issued in a case not within the

provisions of section 2894 and 2895 of the Code of Civil Pro-

cedure. Code of Civil Pro., sections 564, 2901.

3. Where the plaintiff has united in his complaint a cause of

action not enumerated in section 2895 of the Code of Civil Pro-
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cedure with one or more causes of action specified in that section.

See Madge v. Ping, 71 JST. Y. 608 ; Smith v. Knapp, 30 K Y. 581

;

2IcGovem v. Payne, 32 Barb. 83.

4. When the defendant was enticed within the county of a

constable holding an order for his arrest by means of any false

statement or fraudulent pretense made for the purpose of effect-

ing such arrest. Goupil v. Simonson, 3 Abb. 474; Benninghoff

V. Oswell, 87 How. 235 ; Metcalf v. Clark, 41 Barb. 45 ; Carpenter

V. Spooner, 2 Sandf. 717.

5. Where the constable making the arrest has returned that he

has notified the plaintiff of the arrest, and the plaintiff does not

appear within an hour after the time the defendant is brought be-

fore the justice. Code of Civil Pro. § 2899.

6. In any case, when twelve hours have elapsed since the time

when the defendant was brought before the pustice, and the trial

of the action has neither been commenced, nor a venire issued, and

neither the commencement of the trial nor the issuing of a venire

has been delayed with the express consent of the defendant. Id.

§ 2900.

7. When the trial is adjourned by consent or upon the appli-

cation of the plaintiff. Id. § 2964.

8. When the trial of the action has been adjourned at the re-

quest of the defendant, and he has given the undertaking to the

plaintiff required by the statute. Id. § 2963.

9. When the judgment is in favor of the defendant. See Id.

§ 2900.

10. When the judgment is in favor of the plaintiff and he has

failed tx) take out an execution before the expiration of one hour

after he is entitled thereto. Id. § 2901.

The mode of obtaining a discharge from arrest in any of the

cases specified will be considered in the order above indicated.

Where a witness has been arrested, under an order of arrest

issued by a justice, at a time when he was privileged from arrest,

as stated in the preceding section, he should prepare an afiidavit

setting forth the arrest and the facts entitling him to his dis-

charge. The affidavit should state that, without deponent's own

procurement and without intent of avoiding arrest, he was duly

subpcenaed or ordered to attend before some court or officer as a

witness for the purpose of being examined. The affidavit should

specify the court or officer, the place of attendance, and the cause

in which he was so subpoenaed or ordered. It should also state that.
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at the time of the arrest, the deponent was in attendance at the

place specified as such witness, or going to or returning from such

place. The witness should present this affidavit to the constable

making the arrest, and demand his discharge. The constable must

discharge him or incur a liability to an action by the party ar-

rested, in which treble damages may be recovered, and also to an

action by the party in whose behalf the witness was subpoenaed

to recover the damages sustained by him in consequence of the ar-

rest. The affidavit may be taken before the constable, and it will

exonerate him from liability for not making the arrest. Civil

Rights Law, sections 25, 26 ; Laws 1909, chapter 14, sections 25,

26 ; Consolidated Laws, chapter 7, sections 25, 26.

Instead of making his application for his discharge to the con-

stable, as above stated, or in case that officer refuses to discharge

him, the witness may then obtain an order for his discharge upon

application to the justice before whom he is brought, based upon
the same, or upon a similar, affidavit. Id. § 2904. So upon such

an affidavit the witness may obtain an order for his discharge upon
application to the court from which the subpoena issued, or by

which the order to attend was made, or to a judge of that court,

or to a justice of the Supreme Court in any part of the State, or

to a county judge. Id. §§ 564, 861, 862, 2904.

Any other privileged person is entitled to be discharged from

arrest by an order of the justice before whom he is brought upon
proof by affidavit of the facts entitling him to a discharge. Id.

§ 2904. So, upon a similar affidavit, he may apply to the court, or

to a judge thereof, or by a county judge of the county where the

arrest was made. This order may be riiade without notice or upon
notice, as the court or judge may direct. Id. §§ 2904, 564.
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Form of Affidavit Showing Privilege from Arrest.

Justice's Coubt.

James Sykes

against

Habvey Van Hoen

-Before William Haedy, Justice.

MoNEOE County, ss. :

Harvey Van Horn, being duly sworn, says that he is the de-

fendant in the above-entitled action, and resides at Spencerport,

in the county of Monroe ; that about one hour since deponent

vi^as arrested near the railroad depot in the village of Spencerport,

by John Jones, a constable, by virtue of an order of arrest, issued

by William Hardy, a justice of the peace, to accompany the sum-

mons in this action; that at the time of said arrest deponent was

on his way from his residence aforesaid to the courthouse in the

city of Eochester, to attend as a witness a term of the Monroe

County Court in obedience to a subpoena issued out of said court

and duly served upon deponent, commanding him to appear at a

term of said court to be held at the courthouse aforesaid on the

.... day of , 1914, at .... o'clock in the forenoon of

that day, to testify as a witness in an action pending in that court,

and then and there to be tried, between Douw Van Schoick, plain-

tiff, and Christian Van Wert, defendant, on the part of the plain-

tiff.

And deponent further says that he was so subpoenaed without his

procurement and without intent on his part of avoiding arrest.

HAEVEY VAN HOEN.
Subscribed and sworn to before me,

}

this .... day of , 1914.
\

William Haedy,

Justice of the Peace.
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Form of Order Discharging Privileged Person.

{Title of the cause.)

On reading and filing the affidavit of Harvey Van Horn, the

defendant in this action, by which it appears that he was arrested

herein while privileged from arrest by reason of being at the time

upon his way to attend as a witness, a term of the Monroe
County Court in obedience to a subpoena duly and in good faith

served upon him to obtain his testimony in a case now pending in

that court, and, on application of said defendant, it is

Ordered^ That the said defendant be and is hereby discharged

from arrest. (Signature of justice.)

(Date.)

On this order the defendant will be discharged from the custody

of the constable (see Code of Civil Pro. § 2900) ; but the discharge

from arrest does not set aside the service of the summons which

accompanied it, or deprived the justice of jurisdiction of the person

of the defendant acquired through such service.

Where the application for discharge from arrest is made upon
the ground that the order was granted in a case not authorized by

sections 2894 and 2895 of the Code of Civil Procedure, the appli-

cation may be founded upon the papers upon which the order of

arrest was granted, and upon the complaint, if it has been made.

The application may be made without notice upon the appearance

of the plaintiff before the justice, or at any time afterward before

judgment upon two days' notice given personally to the plaintiff,

or to his agent or attorney who has appeared for him before the

justice. Code of Civil Pro. § 2901.

The statute declares that the application may be founded upon
the papers upon which the order of arrest was granted, and upon
the complaint, if any has been made, but does not in terms pro-

hibit the use of other affidavits upon the motion. It further pro-

vides that the justice must grant the application where it appears

that the case is not within the provisions of sections 2894 and 2895

of the Code. If the order of arrest is based in part upon allega-

tions in the plaintiff's affidavit that the defendant is about to de-

part from the county with intent not to return thereto, it would
seem that the defendant should be allowed to present by affidavit

a positive denial of such intent or an explanation or denial of the

facts and circumstances alleged by the plaintiff to show such in-
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tent. But the fact that the statute expressly provides that a de-

fendant moving to vacate an order of arrest in a court of record

may base his motion either upon the papers upon which the order

was granted or upon new affidavits controverting the case made by
the plaintiff's affidavits, but does not contain a similar provision in

respect to the corresponding application in a justice's court, is at

least presumptive evidence that the legislature intended that in

the latter court the application should be based solely upon the

original papers and the complaint, if made. See Code of Civil

Pro. § 568. This view is strengthened also by the carefully word-

ed provision of the statute in respect to the papers allowed on a

motion to vacate an attachment. See Id. § 2916.

The question whether the cause of action falls within the pro-

visions of section 2895 must of necessity be determined by the

allegations contained in the papers on which the order was granted,

if the application for a discharge is made before the complaint is

filed. If made afterward, the complaint may, of itself, show con-

clusively to the justice that the cause of action therein alleged is

not one of the causes of action specified in that section. The ques-

tion which the justice is called upon to decide upon this branch of

a motion to discharge the defendant from arrest is whether the

cause of action which the plaintiff claims to have against the de-

fendant is within the provisions of section 2895 of the Code, and

not as to the validity of that claim, except so far as taking the

allegations of the plaintiff's affidavit, or complaint, or of both, to be

true, they fail to disclose such cause of action. It is a general

rule, that when the facts constituting the cause of action and those

authorizing the arrest are identical, the court will not try the merits

of the action upon affidavits read upon a motion to discharge the

defendant from arrest ; and that whenever, upon such application,

the point is reached requiring the examination of the merits of the

action upon conflicting affidavits, the court, except in rare and ex-

ceptional cases, will deny the motion. See Oriswold v. Sweet, 49

How. 171 ; Stuyvesant v. Boiuran, 34 How. 51, 3 Abb. N. S. 270

;

Welch V. Winterhum, 14 Hun, 518 ; Pech v. Lombard, 22 Hun,

63 ; Frost v. M'Carger, 14 How. 131 ; Nelson v. Blanchfield, 54l

Barb. 630 ; Merritt v. Heckscher, 50 Barb. 451 ; Ely v. Mumford,

47 Barb. 629 ; Barret v. Grade, 34 Barb. 20. But see Liddell v.

Paton, 7 Hun, 195.

In case the defendant elects to defer the application for his dis-

charge from arrest to some time after the appearance of the plain-
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tiff before the justice, he should give to the plaintiff personally, or

to the person who appeared for the plaintiff on the return of the

summons, two days' notice of the application. This notice should

be in writing, entitled in the action, signed by the defendant, and

addressed to the person to be served. It may be in the following

form:

{Title of the cause.)

Take notice, that upon the affidavits upon which the order of

arrest was granted in the above-entitled action, and upon the com-

plaint of the plaintiff therein, an application will be made to

, justice of the peace, at his office, in the town of
,

on the .... day of , 1914, at 9 o'clock in the forenoon of

that day, for an order discharging the undersigned defendant from

arrest. (Signature of defendant.)

(Date.)

To John Doe, plaintiff {or to , attorney for John Doe,

plaintiff).

A copy of this notice should be made and retained to accom-

pany proof of service. An affidavit of service should be prepared

to present to the justice at the time fixed in the notice for the hear-

ing of the motion in case the plaintiff does not appear to oppose it.

If the application for the discharge of the defendant is based

upon the affidavit upon which the order of arrest was granted, the

statement of facts contained therein, being uncontradicted, are to

be taken as true. But, as the statements are made by the plaintiff

in his own language and manner, and in his own behalf, they are

to be taken as made in the manner most favorable to himself that

the facts would permit, and, therefore, are to be construed strictly

against him. Hathorn v. Hall, 4 Abb. 227. See Wolfe v. Brower,

5 Eob. 601 ; Union Bank v. Mott, 9 Abb. 106, 17 How. 353. If

it is made to appear to the justice, on the hearing of the applica-

tion, that the case is not within the provisions of sections 2894
and 2895 of the Code, he must grant the application and discharge

the defendant. Code of Civil Pro. § 2901. If the application is

based upon the complaint as well as upon the plaintiff's affidavit,

and the complaint shows affirmatively that the cause of action is

not within the provisions of section 2895 of the Code, the defend-

ant must be discharged. See Bowery Nat. Bank v. Duryee, 74
N. Y. 491, 493 ; Sloan v. lAvermore, 55 .How. 85 ; Williams v.
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Norton, 54 How. 509. So, if a cause of action not specified in

section 2895 is joined in the complaint with a cause of action

specified therein, it will appear that the case is not within that

section, and the defendant must be discharged. If all the material

facts as to the- intent of the defendant to depart permanently from
the county are stated in the plaintiff's affidavit upon information

and belief only, and it does not appear upon the afiidavit that the

depositions of the persons imparting such information could not

be obtained, the defendant should be discharged from arrest. And
see Stevhen County Bank v. Alberger, 78 N. Y. 252, 258.

Form of Order for Defendant's Discharge.

(Title of the cause.)

The above-named defendant having been brought before me in

custody, under an order of arrest issued in this action to accom-

pany the summons, and, upon the appearance of the plaintiff', hav-

ing made application to me upon the papers upon which the order

of arrest was issued for his discharge from arrest under said order

;

and it appearing that the case is not within sections 2894 and 2895

of the Code of Civil Procedure,

Ordered, That the defendant be and is hereby discharged from

arrest.

Dated, , 1914. Y. Z.,

Justice of the Peace.

The recitals in the order may be varied to meet the facts. If

notice of the application was given to the plaintiff, the order may
be in the following form

:

(Title of cause.)

The above-named defendant, having been arrested under an

order of arrest issued to accompany the summons in this action,

and having this day made application to me, on notice to the plain-

tiff, for his discharge from arrest, now on reading and filing the

notice of this application and proof of due and personal service

thereof upon the plaintiff (or, after hearing the plaintiff in oppo-

sition to the application), it appearing that the case is not within

sections 2894 and 2895 of the Code of Civil Procedure,

Ordered, That the said defendant be and is hereby discharged

from arrest.

(Date.) (SigtWiture of justice.)
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When the defendant seeks an order discharging him from arrest

upon the ground that he has been induced by fraud and false pre-

tense to come within the jurisdiction of the court for the purpose

of accomplishing his arrest, he should prepare an affidavit setting

up the facts and apply upon such affidavit for an order setting

aside the service of the summons and order of arrest. This appli-

cation should be made before the defendant has appeared gener-

ally in the action, and at the time of making it the defendant

should give notice that he appeared specially for the purpose of

making such application and for that purpose only. The justice

has power to grant an application of this nature independently of

.any statute, if the facts support the application.

A justice of the peace is bound to take judicial notice of pro-

ceedings had before him ; and, therefore, when the defendant

claims his discharge upon the ground that the plaintiff has failed

to appear within the hour ; or that the trial has not been com-

menced, or that a venire has not been issued within twelve hours

after the defendant was brought before the justice; or that the

trial has been adjourned by consent, or upon the request of the

plaintiff; or that judgment has been rendered in favor of the

defendant ; or that the plaintiff has failed to take out an execution

in his favor within an hour after he is entitled thereto ; no affi-

davit will be necessary to sustain an order for the defendant's dis-

charge. A brief order, entitled in the cause, dated, and signed by
the justice, and containing a recital of the application, the facts

•entitling the defendant to the relief demanded, and the usual

direction for his discharge, is all that should be required. The
order will be entered in the docket-book, and will be the protection

to the officer having the defendant in custody.

A defendant who has failed or neglected to obtain his discharge

upon an application made in any of the modes above mentioned,

may join issue, and upon making the oath prescribed by section

2961 of the Code, if such oath is required by the plaintiff or the

justice, and upon giving the undertaking specified in section 2963

of that act, obtain an adjournment of the trial and his discharge

from custody. An imdertaking executed by one surety will be

sufficient and the defendant need not join with the surety or

sureties in its execution. The undertaking must be acknowledged

or proved, approved by the justice, and filed. Code of Civil Pro.

§§ 810-812, and 2963. It may be in the following form

:
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Defendant's Undertaking on Arrest.

Justice's Court.

Hejstey Hudson

against

Thomas Selfeidge.

Before Hakvey Biech,

Justice of the Peace.

The plaintiff having obtained from the said justice an order of

arrest herein, upon which the defendant has been arrested and is

now in custody, and said defendant having applied for an adjourn-

ment of the trial of this action, in order to enable said defendant

to procure such adjournment without continuing during the time

•of the adjournment in the custody of the constable

:

ISTow, therefore, we, Thomas Selfridge, defendant, and Thomas
Hill and Michael Savage, his sureties, do hereby jointly and sev-

erally undertake to the said plaintiff that if the plaintiff recovers

judgment in the action, and if an execution is issued thereupon

against the person of the defendant within ten days after the

plaintiff is entitled to the same, and if a return is made thereto,

on or after the return day thereof, that the defendant cannot be

found, the sureties will pay to the plaintiff the amount due upon

the judgment.

{Date.) {Signatures of defendant and sureties.)

(Add acTcnowledgment, justification, and approval as in form

en page 2375, ante.)

§ 12. Proceedings after Discharge.

The discharge of the defendant from arrest before judgment,

as prescribed in section 2901 or section 2963 of the Code, does not

affect the jurisdiction of the justice over the action, and the action

must proceed as if it had been commenced in the ordinary manner.

The discharge of the defendant from arrest after judgment, upon

the ground that the plaintiff has failed to take out an execution
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within an hour after he was entitled thereto, does not affect the

execution. Code of Civil Pro. § 2902.

An order of arrest may be granted in an action to recover

money received, or to recover a chattel, where it appears that the

money was received or the chattel was embezzled or fraudulently

misapplied by a public officer, or by an attorney, solicitor, or coun-

selor, or by an officer or agent of a corporation or banking associ-

ation, in the course of his employment ; or by a factor agent, broker,

or other person in a fiduciary capacity. Id. § 2895, subd. 3.

Where an order of arrest has been granted and executed in such an

action, the plaintiff cannot recover upon default, and the defendant

is entitled to judgment upon a trial, unless the plaintiff establishes,

all the matters of fact required by the subdivision above cited to

entitle him to an order of arrest. Id. § 2903.
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CHAPTER IX.

ATTACHMENT OF PEOPEETY.

§ 1. General Nature of the Remedy.

A warranty of attachment under the Code is a mere prfavlsional

remedy which may or may not issue in certain actions and under

certain circumstances, at the option of the plaintiff. While the

warrant issues, it accompanies the summons and is served with it.

It is the service of the summons, and not of the warrant of attach-

ment, which gives the court jurisdiction of the action. The object

of the remedy is merely to retain the property within the jurisdic-

tion of the justice and in the custody of the law, subject to the

execution which may be issued upon the judgment in the action,

in case the plaintiff shall ultimately suceed therein, and thereby

prevent the defendant from fraudulently disposing of it. Stone

V. Pratt, 90 Hun, 39 ; Penoyar v. Kelsey, 150 IST. Y. 77.

It is the object of the law to give to every person a prompt and

effective remedy, and, as nearly as possible, to provide for every

particular case. For ordinary cases, an ordinary remedy is suffi-

cient. But when that fails, or when, if resorted to, it would be

ineffectual, then other modes of proceeding are provided. A sum-

mons, followed by a judgment and execution thereon, is usually

a sufficient remedy if the delinquent party has property sufficient

to pay the demand, and if such property may be sold on an exe-

cution.

But this mode of proceeding may be entirely useless in some

cases, for the defendant may leave the county, or he may keep

concealed therein for the purpose of avoiding the service of civil

process upon him, and thereby preventing the recovery of any

judgment against him. Or if he does not do this, he may remove

his property from the county, or dispose of, assign, or secrete it

for the purpose of defrauding his creditors by rendering a judg-

ment and execution fruitless when obtained. The law discoun-

tenances every act which is done with such an intention. And
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when legal proof is made that such facts exist, a more prompt and.

certain remedy is given.

When a debtor is disposed to prevent, or to hinder and delay

the ordinary course of the practice in obtaining legal remedies,

or when he removes, secretes, or disposes of his property for the-

purpose of defrauding his creditors, he is not entitled to any espe-

cial favor from the laws, nor from the courts whose process he-

would evade or set at open defiance.

The law has, therefore, provided that the property of such,

debtors may be immediately taken by a proper oiScer, and securely

kept by him until a judgment and execution can be duly obtained,

when such property may be sold and the avails applied to the-

payment of the judgment.

It must be remembered, however, that such a mode of proceed-

ing is a statutory one; that it is in its nature summary; that the-

defendant has no opportunity to show cause why it ought not

to be resorted to ; that it assumes to dispose of a person's property

before any judgment has authorized it; that it is frequently a

serious injury to the person whose property is seized, by affecting

his credit, or subjecting him to unnecessary costs, and that the'

issuing of this process is almost always based upon a charge of

fraud which has been made and sworn against him. It is for-

these, among other reasons, that the courts require a strict compli-

ance with the law before an attachment can be legally issued.

And the first steps to be taken require due and legal proof that

there is a legal demand, and that the defendant has done, or is-

about to do, some of the fraudulent acts specified. And in addi-

tion to this the plaintiff must give ample security for the indemni-

fication of the defendant if the claim made should prove ground-

less. Claims are sometimes made which are unjust; or, at all

events, that are not such as the law will enforce; and, therefore,,

the law carefully requires security against the damages which

may be sustained by the party against whom such claim may be-

made. The law thus regards and protects the rights of both par-

ties. And neither unjust claimants nor fraudulent debtors are-

permitted to have any legal advantage over the other.

Not only do the courts require a strict compliance with the-

statute before an attachment can legally issue, but owing to the

statutory origin and harsh nature of this remedy, they also require-

that the statute by which it is given shall be construed in accord-

ance with the general rule applicable to statutes in derogation of
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the common law, strictly in favor of those against whom it may be
employed. Penoyar v. Kelsey, 150 IST. Y. 77. The foregoing,

remarks are sufficient to show the general nature of this process.

And it may seem to a casual reader that the entire matter is plain

enough. But it must be remembered that there are frequent diffi-

culties in the way of applying the plainest principles to actual

practice.

§ 2. In What Actions the Warrant May be Issued.

When the other facts exist which entitle a plaintiff to a warrant

of attachment against the property of the defendant, the right toi

the remedy will depend upon the nature of the action. The law-

makers have enacted one statute applicable to this remedy, when
the action is brought in a court of record, and another applicable

to the remedy in an action in a court not of record. In some par-

ticulars the two statutes are nearly identical, and in others they

are not.

In an action brought before a justice of the peace, a warrant

of attachment against the property of one or more defendants must,

be granted, upon the application of the plaintiff, as prescribed in

this article, where the action is brought upon a judgment, or to

recover for one or more of' the following causes

:

1. Breach of contract, express or implied.

2. Wrongful conversion of personal property.

3. Any other injury to personal property, in consequence of

negligence, fraud, or other misconduct. Code of Civil Pro.

§ 2905.

Fraudulent representations made by the defendant, which have

induced the giving of credit by the plaintiff, constitute "an action-

able act whereby the estate of another is lessened, other than a

personal injury or the breach of a contract," and, therefore, consti-

tute an "injury to property" within the definition of that term

given by the Code. Champion Card & Paper Co. v. Searing, 47

Hun, 237; Weiller v. Schreiher, 11 Abb. IST. C. 175. And if a

person has been induced to make advances upon the faith of forged

bills of exchange, notes, and acceptances, he has a cause of action

for "an injury to personal property" within the meaning of the

third subdivision of section 2905 of the Code. See Bogart v.

Dart, 25 Hun, 395.

To entitle the plaintiff to a warrant in any case he must show
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by affidavit to the satisfaction of the justice that a sufficient cause

of action exists against the defendant to recover damages for one

or more of the causes of action specified in the section above cited,

and if the action is upon a judgment, or to recover for a breach

of a contract, the affidavit must show that the plaintiff is entitled

to recover a sum stated therein, over and above all counterclaims

known to him. Code of Civil Pro. § 2906, subdivision 1.

That the defendant is either a foreign corporation; or not a

resident of the State; or, if the defendant is a natural person,

and a resident of the State, that he has departed, or is about to

depart, from the county where he last resided, with intent to de-

fraud his creditors, or to avoid the service of a summons; or

keeps himself concealed, with the like intent; or if the defendant

is a natural person, or a domestic corporation, that he or it has

removed, or is about to remove, property from the county where

the defendant, being a natural person last resided, or, being a

corporation, last kept its principal office, or from the county in

which the action is brought, with intent to defraud his or its cred-

itors, or has assigned, disposed of, or secreted, or is about to as-

sign, dispose of, or secrete property, with the like intent; or that

the defendant, being a natural person of full age, and a resident of

the State, has been continuously without the United States for the

space of six months or v^ove, immediately before the application,

and either that he has not made a designation of a person, upon
whom to serve a summons in his behalf, as prescribed in section

430 of this act, or that service upon the person so designated cannot

be made, with due diligence, in the county where the person making
the designation resides.

The affidavit must be filed with the justice, when the warrant

is granted. Code of Civil Procedure, section 2906, subd. 2.

§ 3. Attachment against Property of Foreign Corporations or of

Nonresidents.

When the plaintiff can show, by affidavit, to the satisfaction of

the justice that he has a good cause of action against a foreign

corporation, or against a nonresident of this State, to recover dam-
ages for one or more of the causes of action specified in the pre-

ceding section, and can show, if the action is upon a judgment, or

to recover for a breach of a contract, that he is entitled to recover

a specified sum, over and above all counterclaims known to him.
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he is entitled as a matter of right to a warrant of attachment

against the property of such foreign corporation or nonresident

upon giving the requisite security. Code of Civil Pro. § 2906.

A national bank located in this State is a domestic corporation,

and one located vv^ithout the State is a foreign corporation. Id.

§ 3343, subd. 18. An attachment may issue in an action upon
contract brought by a citizen of this State against a national bank
located in another State, subject, however, to the qualification that

the bank is not, or is not about to become, insolvent. See Robin-

son V. National Bank of Newhern, 81 IST. Y. 385 ; National Shoe
& Leather Bank v. Mechanics' Nat. Bank, 89 N. Y. 469 ; Raynor
V. Pacific Nat. Bank, 93 IST. Y. 371. But see Bank of Montreal v.

Fidelity Nat. Bank, 17 St. Eep. 88, 112 K Y. 667; Pacific Nat.

Bank v. Mixter, 124 U. S. 721.

An attachment is unauthorized against a nonresident only when
the defendant is a nonresident of the State, and not merely where

he is a nonresident of the county. Code of Civil Pro. § 2906,

subd. 2 ; Diller v. Willis, 34 Misc. 197.

A person who has been convicted of a criminal offense, has

escaped from the officer having him in custody, and has ever since

remained a fugitive from justice, successfully eluding the officer

seeking to discover his place of concealment, may be proceeded

against by attachment as a nonresident, although his family con-

tinue to reside in the State. Mayor v. Oenet, 4 Hun, 487, 63

N. Y. 646. It seems that the actual residence of the defendant,

without regard to his domicile, is what determines the right to the

remedy. Haggart v. Morgaii, 5 IST. Y. 422 ; Frost v. Brisbin, 19

Wend. 11, 14; Matter of Thompson, 1 Wend. 43; Hanover Nat.

Bank v. Stehbins, 69 Hun, 308. Actual cessation of dwelling

within the State for an uncertain period, without definite inten-

tion as to any fixed time of returning, constitutes nonresidence,

and warrants the issue of an attachment. lb.; Weitkamp v.

Loehr, 53 Super. Ct. 79, 11 Civ. Pro. R. 36. See Canada v. Rob-

bing, 28 St. Rep. 96. The fact that the defendant, who resides

in another State, has a place of business in this State, does not

make him a resident here to as to prevent the issuing of an attach-

ment against his property as that of a- nonresident. Cooke v.

Appleton, 51 Super. Ct. 529 ; Wallace v. Castle, 68 IST. Y. 370.

A firm cannot have a residence. McKinlay v. Fowler, 1 How.

IS. S. 282. It is the individual members who have residences.

lb. It will be noticed, too, that the Code makes no provision for

151
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an attachment against an unincorporated association sued in the

name of its president and treasurer ; and an attachment, therefore,

cannot run against either of those officers as such. But if the

plaintiff elects to sue the individual members of the association,

and they are all nonresidents, he can have an attachment against

them which will run against the property of the association.

Mertz V. Fenouillet, 13 App. Div. 222.

An attachment may be granted against a foreign corporation in

an action for the conversion of shares of its own stock. Condouris

V. Imperial Turkish Tobacco & Cigarette Co. 3 Misc. 61, 51 St.

Eep. 772.

§ 4. Attachment against Property of Domestic Corporations.

To entitle the plaintiff to a warrant of attachment against the

property of a domestic corporation he must show by affidavit to

the satisfaction of the justice

:

1. That a sufficient cause of action exists against the defendant

to recover damages for one or more of the causes specified in sec-

tion 2905 of the Code.

2. If the action is upon a judgment, or to recover for breach of

a contract, the affidavit must show that the plaintiff' is entitled to

recover a sum stated therein, over and above all counterclaims

known to him.

3. That the defendant has removed, or is about to remove, prop-

erty from the county where it last kept its principal office, or from

the county in which the action is brought, with intent to defraud

its creditors; or has assigned, disposed of, or secreted, or is about

to assign, dispose of, or secrete property with the like intent. See

Code of Civil Pro. § 2906.

4. The plaintiff, in addition to furnishing this proof, must give

the undertaking required by the Code. Id. § 2908.

§ 5. Attachment against Property of a Resident of the State.

To entitle a plaintiff to a warrant of attachment against a natu-

ral person, who is a resident of the State, he must show by affi-

davit to the satisfaction of the justice

:

1. That a sufficient cause of action exists against the defendant

to recover damages for one or more of the causes specified in sec-

tion 2905 of the Code.
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2. That the defendant is either a foreign corporation; or not

a resident of the State ; or, if the defendant is a natural' person,

and a resident of the State, that he has departed, or is about to

depart, from the county where he last resided, with intent to de-

fraud his creditors, or to avoid the service of a summons, or keeps

himself concealed, with the like intent; or, if the defendant is a

natural person, or a domestic corporation, that he or it has re-

moved, or is about to remove, property from the county where the

defendant being a natural person last resided; or, being a corpo-

ration, last kept its principal office, or from the county in which the

action is brought, with intent to defraud his or its creditors, or has

assigned, disposed of, or secreted, or is about to assign, dispose of,

or secrete, property, with the like intent; or that the defendant,

being a natural person of full age, and a resident of the State has

been continuously without the United States for the space of six

months or more, immediately before the application, and either

that he has not made a designation of a person, upon whom to

serve a summons in his behalf, as prescribed in section 430 of this

act, or that service upon the person so designated cannot be made,

with due diligence, in the county where the person making the

designation resides.

The affidavit must be filed with the justice, when the warrant

is granted. Code of Civil Procedure, section 2906.

The provisions of the Code, as they have been enacted, have fur-

nished a remedy by attachment only because of some speciiied

delinquency on the part of the person or persons whose property

is seized. They do not, because other persons may be connected

in business with the party guilty of the misconduct, allow their

property to be seized because of his act. The fact that one of two

partners has been guilty of acts of fraud and has absconded from

the State will not authorize an attachment against the firm prop-

erty, where it appears that the other partner is still engaged in

carrying on the business in this State, and has been guilty of no

actual misconduct. In such case the attachment can issue only

against the property of the absconding partner. Bogart v. Dart,

25 Hun, 395. The attachment which the statute authorizes is an

attachment against the property of one or more defendants. There-

fore, where an incorporated association is sued in the name of its

president or treasurer, an attachment cannot run against the prop-

erty of either of these officers as such, for as such they have

no property. The law does not vest the title to the property of the
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association in either its president or treasurer. But if the mem-
bers of the association are sued, the plaintiff may have an attach-

ment in that action which will run against the property of the

association. Mertz v. Fenouilett, 13 App. Div. 222. An attach-

ment may be issued against firm property where it appears that

the partners were jointly and individually insolvent and indebted

to the plaintiff and others on joint demands, and one of the part-

ners has made a fraudulent transfer of his interest in the firm to

his copartner and codefendant. Hirsch v. Hutchinson^ 64 How.
3G6.

§ 6. Requisites of the Affidavit.

The facts which must be stated by affidavit to authorize a jus-

tice of the peace to issue a warrant of attachment have been

pointed out in the preceding sections of this chapter. How those

facts shall be stated will be considered here.

It is a general rule that whenever any fact which the statute

requires to be stated to entitle the plaintiff to a warrant of attach-

ment is stated on information, and not on the personal knowledge

of the affiant, the affidavit must show the sources of the informa-

tion, that the affiant believes such information; and that the in-

formants are absent, or that their depositions cannot be obtained.

Scott v. Beaudet, 62 Hun, 50 ; Yates v. North, 44 N. Y. 271

;

Steuben County Bank v. Alberger, 78 IT. Y. 252; Hunt v. Robin-

son, 52 App. Div. 539; Murphy v. Jach, 142 JST. Y. 215; Empire
Warehouse Co. v. Mallett, 84 Hun, 561 ; First Nat. Banlc v. ^Yal-

lace, 4 App. Div. 382 ; Clearwater v. Brill, 61 IST. Y. 625. If

the affidavit does not comply with this rule it is fatally defective

and will not authorize the issuing of an attachment or support it if

issued. lb.; Acher, Merrall cS; Condit v. Saynisch, 25 Misc. 415

;

Weehawken Wharf Co. v. Knickerbocker Coal Co. 24 Misc. 683.

An affidavit upon information only, without an allegation of the

affiant's belief, is insufficient. Nevada Bank v. Cregan, 17 Misc.

241. Dewey v. Greene, 4 Denio, 93. Lassen v. Burt, 92 N. Y.

Supp. 796. So where the plaintiff sues in a representative capac-

ity, or as the assignee of the demand in suit, the mere averment of

the facts as upon personal knowledge is not sufficient unless cir-

cumstances are stated from which the inference can fairly be drawn
that the affiant has personal knowledge of the facts which he avers.

Hoormann v. Climax Cycle Co. 9 App. Div. 579 ; Tucker v.
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Goodsell Go. 14 App. Div. 89 ; Lehmaier v. Buclmer, 14 App. Div.

263; Wallace v. Baring, 21 App. Div. 477; Martin v. Aluminum
Plate Co. 44 App. Div. 412 ; James v. Signell, 60 App. Div. 75.

See Anthony v. Fox, 53 App. Div. 200.

The foregoing rules apply to an allegation as to the fact of

nonresidence as well as to any other material allegation. Scott v.

Beaudet, 62 Hun, 50 ; James v. Signell, 60 App. Div. 75. If the

defendant's nonresidence is one of the grounds upon which the

application for a warrant of attachment is based, it is the better

practice to state the fact in plain and direct terms in the moving
papers, though that is not absolutely necessary if the circumstances

disclosed in the affidavit point in an unmistakable manner to the

conclusion that the defendant is a nonresident. Mayor v. Genet,

4 Hun, 487, 63 N. Y. 646. And it has been held that, where the

affidavit contains a positive averment of nonresidence and the

actual residence of the defendant is stated on information and

belief, the sources of which are not given, it is sufficient. Steele v.

Raphael, 37 St. Eep. 623. So, where the nonresidence and actual

residence of the defendant are stated upon information and belief,

and the defendant's bookkeeper is given as the source of informa-

tion, the affidavit has been held sufficient as to these facts. Scott

V. Beaudet, 62 Hun, 50. The statement by the affiant that his in-

formant is the defendant's bookkeeper is, of itself, a sufficient

excuse for not producing the affidavit of the informant. Ih.

If the action in which the attachment is sought is founded upon

a judgment or upon a breach of contract, the plaintiff must show by

affidavit that he "is entitled to recover a sum stated therein over

and above all counterclaims known to him," or it will be fatally

defective. Lyon v. Blakesly, 19 Hun, 299 ; Donnell v. Williarns,

21 Hun, 216; Troiv's Printing & Bookbinding Co. v. Hart, 60

How. 190 ; Rupert v. Haug, 87 N. Y. 141 ; Torington v. Merrick,

101 ]Sr. Y. 5 ; Norfolk & New Brunswick Hosiery Co. v. Arnold,

46 St. Eep. 491. It has been said that if the plaintiff is a corpora-

tion the affidavit should contain an allegation that a cause of

action exists in favor of the plaintiff over and above all counter-

claims known to it or to its officers. Ih. But it has also been held

that if one of the executive officers of a corporation, whose duties

are such that he would naturally know of the existence of claims

against the company, states that there are no such claims to his

knowledge, the statute is reasonably complied with, and jurisdiction

attaches. E. W. Bliss Co v. Opera Glass Supply Co. 60 Hun,
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438. To require every executive officer of a corporation to make
the affidavit against counterclaims before permitting it to apply

for an attachment would be unreasonable and oppressive, and such

particularity is not required. Ih. If the plaintiff is an assignee,

an allegation that there is a specified sum due the plaintiff "over

and above all counterclaims known to him" is sufficient, without

adding the words "or his assignor." DoTbeer v. Stout, 42 St. Eep.

214; Croivns v. Vail, 51 Hun, 204. So if the action is brought

by several plaintiffs, an affidavit by one of them to the effect that

a cause of action existed against the defendants, and that there

was due to the plaintiffs a sum specified "over and above all coun-

terclaims and set-offs known to deponents," is a sufficient com-

pliance with this requirement of the statute. Buell v. Van Camp,
119 ~S. Y. 160. An affidavit made by an agent, setting forth the

full particulars of the transaction as within the deponent's per-

sonal knowledge, stating that the plaintiff, by reason of absence,

was unable to make the affidavit, and that a certain sum is due

to the plaintiff over and above all offsets and counterclaims "known
to deponent or to said plaintiff," is sufficient. Mallary v. Allen,

15 Abb. N. C. 338. But if the affidavit fails to allege that there

are no counterclaims to the knowledge of the plaintiff, it has been

held insufficient, although it alleged that there were none to the

knowledge of the agent who made it. Murray v. Hankin, 30 Hun,
37. The omission of the words "known to him" in an agent's

affidavit strengthens rather than weakens it. Lamhin v. Douglass,

27 Hun, 517 ; Bates v. Pinstein, 15 Abb. IST. C. 480. If the action

is founded upon several distinct claims, it is not necessary to

allege that as to each item there is no counterclaim. U. S. Net &
Twine Co. v. Alexander, 42 St. Rep. 668. But see Murray v.

HanMns, 30 Hun, 37. The very words of the statute need not be

followed, although they furnish the safest formula. Rupert v.

Haug, 87 IT. Y. 141, 144; Bickerson v. Bunker, 26 Misc. 383;
Barton v. Saalfield, 1 How. IST. S. 276.

To entitle a plaintiff to a warrant of attachment, he must by
affidavit show sufficient facts to establish a cause of action against

the defendant. Jacobs v. Hogan, 85 N. Y. 243, 244; Manton v.

Poole, 67 Barb. 330; Belden v. Wilcox, 47 Hun, 331; Carrier

V. United Paper Co. 73 Hun, 287. Where the existence of cer-

tain facts is necessary to a recovery, unless such facts are shown,
there is presented no right to recover, and no cause of action is

shown to exist. Ladenhurgh v. Commercial Bank, 87 Hun, 269,
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275. Presumptions cannot be indulged in to sustain the warrant.

The facts necessary to sustain the attachment must be proved by
affidavit to the satisfaction of the justice granting it. Ladenburgh
V. Commercial Bank, 87 Hun, 269. A mere statement in the

affidavit that the plaintiff has a cause of action is not sufficient, as

that alone does not show its existence, but merely the plaintiff's

conclusion. The affidavit must contain a statement of the facts

out of which the cause of action arose, and these facts must be

directly stated and not by way of recital. Manton v. Poole, 67

Barb. 330; Pomeroy v. Bichetts, 27 Hun, 242, 91 K Y. 668;
Chambers & McKee Glass Co. v. Roberts, 2 App. Div. 181.

Although the statute requires that, in an action upon contract,

the plaintiff shall show by affidavit a right to recover a sum stated

therein, it was not the intention of the lawmakers to confine the

remedy by attachment to claims exact in their amount. Both v.

American Piano Mfg. Co. 35 Misc. 509. Attachments may issue

in actions on contracts for unliquidated damages when a proper

disclosure of the grounds of the claim supplies practicable means
for determining the amount. United States v. Graff, 4 Hun, 634.

It has been held that it is sufficient if the plaintiff alleges a good

cause of action for breach of contract, and also alleges that the

damages sustained thereby are the amount claimed, leaving the

question whether he has applied the correct measure of damages

to be determined on the trial. Delafield v. Armsby Co. 58 App.

Div. 432. But this doctrine was declared by a divided court, and

the doctrine advanced has not bcju universally recognized. It has

been held in a number of cases that, to sustain an attachment in

an action on contract, the specific sum due must be established by

proof, not merely averred, and that if the plaintiff, by adopting the

wrong measure of damages, claims too much, the attachment must

be set aside. Smith v. Swenson, 26 Misc. 151 ; Golden Gate Co.

V. Jachson, 14 Abb. N. C. 323. The requirement of the Code, that

the affidavit must show that the plaintiff is entitled to recover a

sum stated therein, is not satisfied by merely stating that an

amount is due. The plaintiff must go further and show that the

amount claimed is, presumptively at least, owing to him. Unlike

a complaint, which need contain only allegations of fact, the affi-

davit must contain evidentiary statements sufficient to sustain the

allegations of fact; and no attachment can be sustained unless it

be also shown by affidavit, with reasonable certainty, that the dam-

ages amount to a stated sum. WesterveU v. Agrumaria, 58 Hun,
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147; Bloomingdale v. Cooh, 35 App. Div. 360; McLoughlin v.

Nangle, 34 Misc. 385. And see Thorington v. Merrick, 101 N. Y.

5; Haskell v. Oshom, 33 App. Div. 127; James v. Signell, 60

App. Div. 75; Foster v. Scurich, 27 Misc. 25.

If the intent of the defendant to defraud his creditors is one

of the essential grounds upon which the application for the war-

rant is based, that intent must appear as a fair and logical sequence

from the facts stated. It matters not what a person believes or

disbelieves; the applicant for an attachment must show by proof

of facts known to the witnesses who testify to them that the belief

in the intent to defraud is well founded. Ellison v. Bernstein, 60

How. 145 ; Ladew v. Hudson River Mfg. Co. 61 'Hun, 333 ; Proc-

tor V. Wliitcher, 15 App. Div. 227. What facts will disclose such

intent cannot, of course, be stated. Each case must depend upon

its own facts, and precedents are of little value.

If the attachment is sought upon the ground that the defendant

has assigned and disposed of, or is about to assign and dispose of,

his property, with intent to def-aud his creditors, and has departed

from his past place of residence and business with intent to avoid

service of process and summons, with like intent, the facts show-

ing such acts and intent must be stated in the affidavit either upon
the personal knowledge of the affiant, or upon information and

belief, with the proper statement of the sources of information

and the grounds of the belief, according to the rules already

stated. Smith v. Holt, 37 App. Div. 24; Steuben County
Bank v. ATberger, 78 ~S. Y. 252. An averment that the defend-

ant has absconded from the county on a criminal charge does not,

tend to show that he left to defraud creditors, but rather the re-

verse. Smith V. Holt, 37 App. Div. 24. So the bare fact that a.

defendant has sold his household goods at public auction and gone

to England fails to show a departure with intent to evade the ser-

vice of process upon him, especially where the departure took place'

before any suit was attempted, threatened, or apprehended. Ring-

ler Co. v. Newman, 33 Misc. 653.

In some cases, persons applying for an attachment seek to avoid

the difficulty and labor of setting forth the grounds of their belief

in the intention of the defendant to avoid creditors, by swearing

positively to that intent. But this will not relieve the plaintiff of

the duty of presenting to the justice facts showing an intent upon
the part of the defendant to defraud his creditors, verified by the

affidavit of persons having personal knowledge of those facts, or-
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showing that their testimony was not available. No implication

that the affiant had personal knowledge arises from an unqualified

allegation of facts. It must appear from the affidavit that s\ich

knowledge really existed by a statement of circumstances from

which the inference of knowledge can be fairly drawn. This at

least is the rule in the first department. Hoormann v. Climax

Cycle Co. 9 App. Div. 579; Crowns v. Vail, 51 Hun, 204; Buhl

V. Ball, 41 Hun, 61 ; James v. Signell, 60 Hun, 75 ; Taitor v.

Beseler, 33 Misc. 720. Where a person swears positively to facts

which are not necessarily beyond his means of personal knowledge,

and the adverse party has had an opportunity to controvert them,

but has failed to do so, an appellate court may be justified in as-

suming the truth of the facts so stated. Pier'son v. Freeman,

77 N. Y. 589. But when it is plain that the person making an

affidavit could have had no actual knowledge of the facts to which

he has testified, it will not be enough that the witness has sworn to

those facts positively. He must still give the source of his in-

formation, so that the justice may see that the facts soiight to be

proved are established by legitimate testimony. Ellison v. Bern-

stein, 60 How. 145.

The mere making of an assignment with preferences to actual

creditors is not sufficient to establish an intent to defraud creditors.

Achelis v. Kalman, 60 How. 491. And it is no evidence of fraud

that an insolvent debtor threatens to make an assignment either

with or without preferences. See Dickerson v. Benham, 20 How.

343, 12 Abb. 158; Evans v. Warner, 21 Hun, 574; Harroway v.

Flint, 19 Misc. 411. But such a threat may be so coupled with

other circumstances as to uphold a presumption of fraudulent

intent. See Anthony v. Stype, 19 Hun, 265 ; Gasherie v. Apple,

14 Abb. 64; Livermore v. Rhodes, 27 How. 506, 3 Rob. 626.

The affidavit should show either that the defendant has removed,

disposed of, assigned and secreted his property with intent to

defraud his creditors, or, that he is about to do so with like intent.

It should not allege both the accomplished act and the proposed

action, as such allegations in the conjunctive are inconsistent.

Johnson v. Buckel, 65 Hun, 601.

The affidavit may be drawn by the justice and may be sworn

to before him or before any other officer authorized to administer

an oath. It may be made by the plaintiff or by any other person

having the requisite knowledge of the facts. All the facts may be

stated in a single affidavit, or may be stated in several affidavits
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where all the necessary facts are not within the knowledge of one

person. An affidavit used upon an application for an attachment

must be filed with the justice when the warrant is issued. Code

of Civil Pro. § 2906.

Although no action has been commenced when the application

for an attachment is made, it is customary to entitle the affidavit

as if made in an action already commenced ; and the practice has

its advantages in the matter of convenience in identifying the

papers.

The following form may be of some service as a suggestion of

what is required in these papers, although the ever-changing facts

in different cases render forms of little practical value.

Affidavit for an Attorchment.

Justice's Couet.

Edward Kenyc::^

against

Geoege M. Col"i.

County of , }

Town of ,
\'

'Before Henet Hudson, Justice

•s.:

Edwrrd Kenyon, being duly sworn, says that he has a sufficient

cause of action against George M. Cole, above named, to recover

the damages sustained by deponent by reason of the breach by

said Cole of the contract hereinafter mentioned, and is entitled

to recover as such damages from said Cole the sum of $120 over

and above all counterclaims known to deponent.

That the facts constituting said cause of action are as follows

:

That on or about the .... day of , 1914, deponent sold

and delivered to said George M. Cole, at his request, ten thousand

feet of timber to be used in the construction of a bridge across

the West Meriden Creek for the Callistoga Plank Boad Company,

for which timber the said Cole agreed to pay to deponent the

sum of $12 per thousand feet upon receiving from said company
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the first payment under his contract for the building of said bridge.

That said Cole received from said company the first payment under

said contract more than thirty days ago, and since receiving such

payment has neglected and refused and still neglects and refuses

to pay to deponent the purchase price of said timber or any part

thereof.

And deponent further says that the said Cole is not a resident of

the State of New York, and that he resides at Newark, in the

State of New Jersey ; that deponent has applied to Henry Hudson,

a justice of the peace of the town of , county of
,

for a summons whereby to commence an action in deponent's name
and behalf against the said George M. Cole to recover the damages

he has sustained as above stated, and hereby applies to said justice

to grant, at the time such summons is issued, a warrant of attach-

ment against the property of the said George M. Cole to accom-

pany the summons in said action, according to the provisions of

article fourth of chapter nineteen of the Code of Civil Procedure.

EDWAED KENYON.
Subscribed and sworn to before me,

]

this day of , 1914.

Heney Hudsoit,

Justice of the Peace.

§ 7. Security Required before Granting the Warrant.

Before granting the warrant, the justice must require a written

undertaking to the defendant, on the part of the plaintiff, with

one or more sureties, approved by the justice, to the effect that, if

the defendant recovers judgment, or the warrant of attachment is

vacated, the plaintiff will pay all costs which may be awarded to

the defendant, and all damages which he may sustain by reason

of the attachment, not exceeding the sum specified in the under-

taking, which must be at least $200 ; and that if the plaintiff re-

covers judgment, he will pay to the defendant all money received

by him from property taken by virtue of the warrant of attach-

ment, or upon any bond given therefor, over and above the amount

of the judgment, and interest thereupon. Code of Civil Pro.

§ 2908.

The plaintiff need not join in the execution of this undertaking,

and the execution of the instrument by one surety will answer the

requirements of the statute. Id. § 811. The undertaking must
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be properly acknowledged or proved and certified by the officer be-

fore whom the acknowledgment or proof is taken. Id. § 810.

If two or more persons execute it, it must be joint and several in

form and accompanied by the affidavit of each surety to the effect

that he is a resident of, and a householder or freeholder within, the-

State, and is worth twice the sum specified in the undertaking over

all the debts and liabilities which he owes or has incurred, and
exclusive of property exempt by law from levy and sale under an.

execution. Id. § 812.

Plaintiff's Undertahing for an Attachment.

Justice's Couet.

Edward Kenyon

against

George M. Cole.

Before Heney Hudson,
Justice of the Peace,

The above-named Edward Kenyon having applied to the said

justice of the peace for a summons whereby to commence an ac-

tion against the above-named George M. Cole, and having also

applied to said justice to grant, at the time the summons is issued,

a warrant of attachment against the property of said Cole accord-

ing to the provisions of article four of chapter nineteen of the

Code of Civil Procedure,

IvTow, therefore, we, Edward Kenyon, the plaintiff above named,,

and Harvey Birch and John Elandreau as his sureties, do hereby

jointly and severally undertake to the above-named defendant

George M. Cole, that if he recovers judgment in said action, or the

warrant of attachment issued therein is vacated, the said plain-

tiff will pay all costs which may be awarded to the defendant, and

all damages which he may sustain by reason of the attachment,,

not exceeding the sum of $200 ; and that if the plaintiff recovers

judgment, he will pay to the defendant all money received by him
from property taken by virtue of the warrant of attachment, or
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upon any bond given therefor, over and above the amount of the

judgment and interest thereupon.

(Date.) (Signatures of plaintiff and sureties.)

To the undertaking should be added the acknowledgment of the

persons who execute it and an affidavit of justification by the stire-

ties in substantially the form given on page of this volume.

The justification is no part of the undertaking. Its only purpose

is to establish the sufficiency of the siirety and in no way affects his

liability thereon. An inadvertent error in the affidavit of justifi-

•cation, as for example, the substitution of the name of the plaintiff

for that of the surety in the body of the affidavit, will not be a juris-

dictional defect, and may be corrected by amendment. Bell v.

Moran, 25 App. Div. 461.

After justification, the justice should indorse upon or annex to

the undertaking his approval of the surety or sureties therein, and

should file the undertaking and retain it as one of the papers in

the case.

§ 8. The Warrant of Attachment.

Upon the presentation to the justice of the undertaking men-

tioned in the preceding section and an affidavit or affidavits, suffi-

cient in point of form, containing a proper statement of all the

facts required by the statute to entitle the plaintiff to this remedy,

he should issue a summons in the ordinary form in favor of the

plaintiff, and either indorse upon the summons or annex to it, a

warrant of attachment against the property of the party de-

fendant. The warrant issues as a matter of right when the plain-

tiff has presented to the justice due proof of the facts entitling him
to the remedy and given the requisite security. Although to en-

title the plaintiff to such warrant he must show by affidavit "to

the satisfaction of the justice," the facts which the statute requires,

when the required facts are shown the justice cannot arbitrarily re-

fuse to be satisfied with the proof presented, nor can he be legally

satisfied with less than the statute requires.

The warrant must be subscribed by the justice and must briefly

recite the ground of the attachment. It is not necessary to state

in the warrant the nature of the cause of action. Fox v. Mays, 46

App. Div. 1. But it must recite the ground of the attachment or
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it is void. Cronin v. Crooks, 143 'N. Y. 352; 8turz v. Fischer, 15

Misc. 410. The statement that the defendant is a resident of the

State and "keeps himself concealed therein with intent to defraud

his creditors, and to avoid the service of a summons," is a suffi-

cient statement of the ground of attachment in that class of cases.

Williams v. RigMmyer, 88 Hun, 372 ; Garson v. Brumberg, 75

Hun, 336 ; Stewart v. Lyman, 62 App. Div. 182. So a statement

that the defendant "has assigned, disposed of or secreted" his prop-

erty with intent to defraud his creditors, is a sufficient statement,

of the ground of attachment in that class of cases and involves a

single ground of attachment only. Smith, Perkins & Co. v. Wil-

son, 76 Hun, 565; Sturz v. Fischer, 15 Misc. 410. But a recital

that the defendant "has assigned and disposed of, or is about tO'

assign or dispose of his property" with intent to defraud his cred-

itors is not a compliance with the requirement that the warrant

must briefly recite the ground of the attachment, as to state two
distinct grounds of attachment in the alternative is to state neither,

and renders the warrant defective. Cronin v. Crooks, 143 IST. Y,

352; Dinturjf v. Tuthill, 43 St. Rep. 704, 62 Hun, 591; Hale v.

Prote, 75 Hun, 13 ; Johnson v. Buckel, 65 Hun, 601. The defect

is one, however, that may be amended upon a proper application

{Stone V. Pratt, 90 Hun, 39), as may also a total omission of a re-

cital of the ground of attachment. King v. King, 59 App. Div.

128.

The warrant must require the constable to whom the summons
is delivered, to attach, on or before a day specified therein, which
must be at least six days before the return day of the summons,.

and safely to keep as much of the defendant's goods and chattels

within his county as will satisfy the plaintiff's demand, with the

costs and expenses, and to make return of his proceedings thereon

to the justice at the time when the summons is returnable. The
amount of the plaintiff's demand must be specified in the warrant
as stated in the affidavit. Code of Civil Pro. § 2907. In all other

particulars the warrant must conform to the general requirements

of the Code as to mandates issued out of a justice's court. If by
inadvertence the justice omits to insert in the warrant the amount
of the plaintiff's demand as sworn to by him in his affidavit he
may correct the mistake by inserting the amount after the return
of the warrant. Near v. Van Alstyne, 14 Wend. 230.
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Form of the Warrant of Attachment.

Justice's Court,

Edward Kenyon

against

George M. Cole.

Before Henry Hudsow,
Justice of the Peace.

The People of the State of ISTew York, to any constable of the

county of , to whom the summons herein is de-

livered, Greeting:

The above-named plaintiff, Edward Kenyon, having applied

to said justice of the peace for a summons for the commencement
of an action against the above-named defendant, George M. Cole,

and having also applied to him to grant, at the time the summons
is issued, a warrant of attachment against the property of the

said defendant upon the ground that the defendant is not a resi-

dent of the State of New York ; and it appearing to the satisfac-

tion of said justice by affidavit that the defendant is not a resident

of the State of New York, but is a resident of the State of New
Jersey; that the plaintiff has a sufficient cause of action against

him to recover damages for a breach of contract and is entitled by

law to a warrant of attachment against the property of said de-

fendant upon the ground stated, and the said justice having re-

quired a written undertaking to the defendant on the part of the

plaintiff with one or more sureties approved by the said justice to

the effect provided for in section 2908 of the Code of Civil Pro-

cedure, and said undertaking having been duly executed, approved,

and filed

:

Now, therefore, you the said constable to whom the summons
herein is delivered, are required to attach, on or before the

day of , 1914, and safely to keep as much of the said

defendant's goods and chattels within your county as will satisfy

the plaintiff's demand, which amounts, as stated in the affidavit,

to $120, together with the costs and expenses, and to make return
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of your proceedings to said justice at the time when the summons
is returnable.

Dated at the town of this .... day of , 1914.

HEISTEY HUDSON,
Justice of the Peace.

§ 9. Execution of the Warrant.

The constable to whom the warrant of attachment is delivered

must execute it at least six days before the return day of the sum-

mons by levying upon and taking into his custody so much of the

goods and chattels of the defendant, not exempt from levy and

sale by virtue of an execution, including money and bank notes,

which he finds within his county, as will satisfy the plaintiff's de-

mand, with the costs and expenses. Code of Civil Pro. § 2909.

The warrant will apprise him of the amount of the plaintiff's de-

mand and the fee bill will give him an idea of the probable amount
of the costs and expenses. He must form his own estimate as to

the value of the property subject to seizure, and act upon his own
responsibility as to the amount levied upon. The plaintiff' has no

authority to dictate as to the extent of the levy and the defendant

has no authority to limit it. The officer has a right to a reasonable

judgment as to the amount to be levied upon and held to satisfy

the requirements of his process, and is responsible to both parties

for the exercise of a sound and reasonable discretion in performing

his duty. Wehle v. Conner, 83 IST. Y. 231 ; Fitzgerald v. Blake, 42

Barb. 513.

Under a warrant of attachment issued by a justice of the peace

the officer may attach only goods and chattels, including money and
bank notes. He cannot attach a chose in action. Umla v. Bennett,

30 App. Div. 324. ISTeither can he take property of the defendant

which is exempt from levy and sale by virtue of an execution.

Code of Civil Pro. § 2909. The several classes or articles of prop-

erty so exempt are enumerated in the Code and this statute must
be the officer's guide in making the levy. See Id. §§ 1390-1393.

The failure of the defendant to claim exemption for any articles

of personal property at the time of the levy will not waive his

right to make the claim at any time before sale, and will not save

the officer from liability for a levy upon exempt property. Hart-
monn v Wood, 57 App. Div. 23.

Having determined what property he will seize, and having
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levied upon and taken it into his custody, the officer should im-

mediately make an inventory of it stating the estimated value of

each item or article seized. Code of Civil Pro. § 2909. This in-

ventory is in practice usually attached to the warrant and sum-

mons, but may with equal propriety be made a separate instrument.

Constable's hwentory.

An inventory of the goods and chattels of the defendant levied

upon and taken into my custody upon and by virtue of the fore-

going warrant of attachment, this .... day of , IQl-i,

with the estimated value of each item or article, viz.

:

Estimated

Item or article. value.

One red cow, about four years old $23 00

Five cords of maple wood 30 00

Twenty-five bushels of corn in the ear 7 00

Eive tons of hay 40 00

Sixty bushels of potatoes 30 00

KICHAED JOHNSOIT,
Constable.

After the inventory is made the constable should make an exact

copy of it and also an exact copy of the summons and warrant of

attachment, if this has not been done, and should then immediately

serve the summons, together with the warrant of attachment and

inventory, upon the defendant by delivering to him personally a

copy of each, if he can, with reasonable diligence, be found within

the county ; or, if he cannot be so found, by leaving a copy of each,

certified by the constable, at the last place of residence of the de-

fendant in the county with a person of suitable age and discretion

;

or if such a person cannot be found there, by posting it on the outer

door, and also depositing another copy in the nearest post-office,

inclosed in a sealed post-paid wrapper directed to the defendant at

his residence ; or, if the defendant has no place of residence in the

county, by delivering it to the person in whose possession the prop-

erty attached is found. Code of Civil Pro. § 2910.

The statute does not require that when personal service is made

of the summons, attachment, and inventory, the copies delivered

152
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to the defendant shall be certified by the constable. But when
service is not made upon the defendant personally the copies must

be certified. The certificate may be in the following form

:

Certificate on Summons, Warrant, or Inventory.

I do hereby certify that the within is a correct copy of the sum-

mons {or warrant of attachment, or inventory) in this action.

Dated May 30, 1914.

RICHARD JOHNSON,
Constable.

A failure to make an inventory or to serve a copy of it as re-

quired by the statute is fatal to the validity of any judgment

which may be rendered in the action where the defendant has not

appeared and the summons has not been personally served upon

him. Umla v. Bennett, 30 App. Div. 324. And this rule applies

also to a failure to serve copies of any of the papers prescribed by

the statute. Egbert v. Watson, 21 How. 429.

Where the defendant is a nonresident of the county, and he is

merely passing through it, the copies cannot be served by leaving

them at the hotel at which he may take a meal or stay over night.

Dudley v. Staples, 15 Johns. 196. Such a stopping would not

make the hotel his last place of residence.

Where the constable has once taken the defendant's property,

the law holds him accountable for its safe-keeping and he will

be liable for its loss, unless he uses due diligence in securing it.

He may leave it in the custody of a third person and take his

receipt for its redelivery in the same manner as upon an execution.

Harvey v. Lane, 12 Wend. 563.

§ 10. Proceedings by Defendant to Obtain Redelivery of the Goods

Attached.

At any time before judgment is rendered in an action in which
a warrant of attachment has been levied, the defendant, or his

attorney or agent acting in his behalf, may obtain a redelivery of

the property seized, by executing and delivering to the constable

an undertaking to the plaintiff, in a sum specified herein, at least

twice the value of the property attached, as stated in the inventory,

with one or more sureties, approved by the constable or by the
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justice who issued the warrant, and to the effect that if judgment is

rendered against the defendant, and an execution is issued there-

upon within six months after the giving of the undertaking, the

property attached shall be produced to satisfy the execution.

Thereupon the constable must redeliver the property to the de-

fendant. Code of Civil Pro. § 2911.

Defendant's Undertaking to Obtain Return of Attached Prcperty.

Justice's Couet.

Edward Kenyon

against

Geoege M. Cole.

Before Heistey Hudsoit,

Justice of the Peace.

The plaintiff herein having obtained a warrant of attachment

under and by virtue of which the constable to whom the summons
herein and said warrant were delivered has levied upon and taken

into his custody certain goods and chattels of the defendant, and

the defendant desiring that the said constable should redeliver said

property to him, and for the purpose of obtaining such redelivery

pursuant to section 2911 of the Code of Civil Procedure.

l^ow, therefore, we, George M. Cole, defendant, and Andrew
Plank and Philip ISTolan, sureties, do hereby jointly and severally

undertake to the plaintiff in the sum of $260 (that being at least

twice the value of the property as stated in the inventory), that

if judgment is rendered against the defendant and an execution is

issued thereupon within six months after the giving of this under-

taking, the property attached shall be produced to satisfy the exe-

cution.

Dated this 31st day of May, 1914. {Signatures.)

{Add acknowledgment, justification, and approval.)

Upon the receipt of the undertaking, duly executed and ap-

proved, the constable should redeliver the attached property to

the defendant, retaining the undertaking in his possession until
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the return day of the summons, to be then delivered to the justice

with his return. See Code of Civil Pro. § 2911.

§ 11. Proceedings Upon a Claim of Property by a Stranger.

"If a person, not a party to the action, claims any property

attached, which is not reclaimed by the defendant, as prescribed

in the last section, he may, at any time after the seizure, and be-

fore execution is issued upon a judgment rendered in the action,

execute, and file with the justice, a bond to the plaintiff, with one

or more sureties, approved by the constable or by the justice; in a

penalty at least twice the value of the property claimed ; and con-

ditioned that, in an action upon the bond, to be commenced within

three months thereafter, the claimant will establish that he was

the general owner of the property claimed, at the time of the

seizure; or, if he fails so to do, that he will pay to the plaintiff

the value thereof, with interest. The constable must thereupon

deliver the property claimed to the claimant." Code of Civil Pro.

§ 2912.

Form of a Bond by Claimant of the Property Attached.

Know all men by these presents that we, Moses Spike, Daniel

Stewart, and James Dunn, of the town of , county

of , and State of JSTew York, are held and firmly bound

unto Edward Kenyon, in the sum of $260, to be paid to the said

Edward Kenyon, or to his certain attorney, executors, adminis-

trators, or assigns, for which payment well and truly to be made
we bind ourselves and our heirs, executors, and administrators

firmly by these presents. Sealed with our seals and dated thi?

31st day of May, 1914.

Whereas, certain goods and chattels, to wit: {state the several

articles claimed), were on the .... day of , 1914, seized

by Richard Johnson, Constable, by virtue of a warrant of attach-

ment issued by Henry Hudson, a justice of the peace of the town
of , county of , in favor of the above-

named Edward Kenyon, against the property of George M. Cole;

and, whereas, the said Moses Spike claims the goods and chattels

above described as his property, and the defendant not having

reclaimed the same;

Now, therefore, the condition of this obligation is such, that if,
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in an action upon this instrument, commenced within three months
from the filing of the same with said justice, the said Moses Spike

shall establish that he was the general owner of said goods and

chattels at the time of such seizure, or, in case of his failure to do

so, if the said Moses Spike shall pay to the said Edward Kenyon
the value thereof, with interest, then this obligation to be void,

otherwise to remain in full force and virtue.

{Signatures and seals.)

(Add acknowledgment, justification, and approval.)

This bond falls within the general statutory rules respecting

bonds and undertakings given in an action and must be acknowl-

edged or proved and accompanied with an affidavit of justification

as required by statute. See Code of Civil Pro. §§ 810-812. As
the Code expressly requires the execution of the bond by the

claimant, it must be executed by him ; and when approved by the

justice or constable, must be filed with the justice. The constable

must thereupon deliver the property claimed to the claimant. Id.

§ 2912.

Precisely how the constable is to know that any claim has been

made to the property attached, or that the claimant has executed

and filed with the justice the requisite bond, approved by that

ofiicer, or upon what evidence of these facts he is to act in de-

livering up the property to the claimant, when these proceedings

have been conducted as they may be, entirely before the jvistice

and in the absence of the constable, is not pointed out by the

statute. Under the Eevised Statutes the provision as to the filing

of the bond with the justice was omitted, and the constable was

required to deliver up the property to the claimant only upon the

delivery of the bond to him. The Code is silent also as to the

manner in which the justice is to ascertain the value of the prop-

erty claimed in order to fix the penalty of the bond at at least

twice that value. After the constable has made his return, and

delivered to the justice a certified copy of the inventory which

should state the value of each article attached, there can be no

diificulty in fixing the penalty of the bond; but when the claim

is made before such return, the justice must use his descretion as

to the amount, taking care only that the amount fixed is large

enough to satisfy the requirements of the statute, imless, by a

liberal construction of section 843 of the Code, he may act upon

an affidavit stating the value of the property claimed.
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The delivery to the claimant of all the property attached does

not affect the action in which the warrant of attachment issued.

That action proceeds as if no claim had been made. If the plain-

tiff succeeds in that action and recovers any judgment, he may
bring an action upon the bond given by the claimant and his sure-

ties, and in that action recover the value of the attached property

delivered to the claimant with interest thereupon from the time

of the delivery, provided, of course, it appears upon the trial that

the claimant was not the general owner of the property claimed

by him. Code of Civil Pro. § 2913. In an action upon the bond,

the amount of the judgment for the plaintiff in the attachment

action is not the proper measure of damages, as the Code limits

the recovery to the value of the property attached, with interest,

and that value must be shown by proof independent of said judg-

ment. Bruch V. Feiner, 26 Misc. 724. The plaintiff in the action

on the bond will not be concluded by the statement of the value of

the property contained in the constable's return. Eisenhud v.

Gellert, 26 Misc. 367.

It is not necessary for the plaintiff to show in an action upon

the bond that the justice had jurisdiction to issue the attachment.

Wiley V. Sherman^ 3 Denio, 185. But the defendant in that

action may show if he can that the justice had no jurisdiction to

issue the attachment; and when this is shown, the plaintiff, being

a trespasser in taking the property, cannot maintain an action on

the bond. Homan v. BrinherJioff, 1 Denio, 184. And see Vose v.

Cockroft, 44 IST. Y. 415. So the claimant may show that he was

the general owner of the property at the time of the seizure, and

when this is shown the plaintiff must, of course, be defeated.

This the claimant must show affirmatively or he and his sureties

\vill be liable. Eisenhud v. Gellert, 26 Misc. 367. Defendants,

who have given a bond for the release of goods from an attachment,

cannot question the validity of the levy. Ih.

If the amount recovered in the action upon the bond exceeds

the amount which the plaintiff recovers in the action in which the

warrant of attachment was issued, he is liable to the defendant

in that action for the excess. Code of Civil Pro. § 2913. So, if

the warrant of attachment is vacated or annulled the defendant

may maintain an action in his own name upon the bond given by
the claimant, in the same manner and with the like effect as the

plaintiff might have done if the warrant had remained in full

force. Id. § 2914.
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§ 12. Return of the Warrant.

"The constable executing the warrant of attachment must, at the

time when and place where it is returnable, make a return thereto

under his hand stating all his proceedings thereupon. He must

deliver to the justice with the return each bond or imdertaking

delivered to him pursuant to any of the foregoing provisions of

this article, and a certified copy of the inventory of the property

attached. The return must state the manner in which the warrant

and inventory were served, and if they were served otherwise than

by delivering a copy thereof to the defendant personally, the reason

therefor, and the name of the person to whom the copy was de-

livered unless his name is unknown to the constable, in which case

the return must describe him so as to identify him as nearly as

may be." Code of Civil Pro. § 2915.

If proceedings have been had on the part of the defendant to

obtain a redelivery of the attached property to him, or if a third

person has made claim to all or a portion of the attached property

before the return day of the summons and warrant, the return of

the constable should state the part taken by him in such proceed-

ings. The undertaking given by the defendant to obtain a re-

delivery of the property to him, if any has been given, will

necessarily be the only bond or undertaking delivered to the con-

stable "pursuant to any of the foregoing provisions of this article,"

and this the constable must deliver to the justice with his return.

The return to the warrant of attachment should be drawn with

great care, and should state with sufficient detail all the proceed-

ings of the constable thereunder. If the service of the warrant

was not made upon the defendant personally, the return must

show that the copies served were certified by the constable as the

statute requires. Proctor v. Whitcher, 15 App. Div. 227. Par-

ticular care should be taken to show that such service conformed

in every respect to the requirements of the Code, as otherwise the

return will be defective. See Egbert v. Waison, 21 How. 429

;

Proctor V. Whitcher, 15 App. Div. 227. If there were two or

more defendants the return should show what was done in rela-

tion to each of the defendants. See McDoel v. Cook, 2 ISI". Y. 110.

The return to the summons may be made separately as in ordi-

nary cases, or the return may include in one paper the manner

of service of the summons, warrant, and inventory. The forms

of the different returns will be found below

:
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Property Attached and Personal Service Made.

County of Suffolk, )

Town of Babylon,
[

By virtue of the within warrant of attachment, I did on the

.... day of , 1914, at in said county attach

and take into my custody the goods and chattels of the defendant

George M. Cole, mentioned in the inventory of which a certified

copy is hereto annexed, and immediately thereafter made an in-

ventory of the property so attached and immediately thereafter

at , in said county, I served the within summons, war-

rant of attachment, and said inventory on the said defendant *,

by delivering to him, personally, a true copy of said summons,
warrant, and inventory.

Dated May 31, 1914. EICHAED JOHNSOlSr,
Co7istable.

Property Attached and Copies Left at Defendant's Residence.

{Proceed to the * as in the above form, then add) by leaving a

copy of each duly certified by me with Sarah Cole, the wife of

the defendant, a person of suitable age and discretion, at the last

place of residence of the defendant in said county. And I further

certify that said service was not made by delivering a copy of

said summons, warrant, and inventory to the defendant, person-

ally, for the reason that said defendant could not with reasonable

diligence be found within said county.

Dated May 31, 1914. (Signature and official title.)

Property Taken, and Service by Posting Copies, Etc.

V(Proceed to the *, as in the first form of return, then add) b
posting a copy of each, duly certified by me, on the outer door of

the defendant's last place of residence in said county, and also by
depositing another copy of each, duly certified by me, inclosed in

a sealed post-paid wrapper, directed to said defendant at his resi-

dence at , in the post-ofiice at , that being the
nearest post-office. And I further certify that said service was
not made by delivering a copy of said summons, warrant, and in-

ventory to the defendant, personally, for the reason that said
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defendant could not, with reasonable diligence, be found within

said county ; and also that no person of suitable age and discretion

with whom to leave said copies could be found at defendant's last

place of residence in said county.

(Date.) (Signature.)

Property Attached, Defendant not Found, Etc.

(Proceed as in the first form of return to the *, then add) by
delivering a copy of said summons, warrant, and inventory, duly

certified by me, to John Jones, in whose possession the property

so attached was found. And I further certify that the defendant

George M. Cole has no place of residence in this county; and
that the service of said summons, warrant, and inventory was not

made upon said defendant by delivering copies thereof to him,

personally, for the reason that he could not, with reasonable dili-

gence, be found within this county.

(Date.) (Signature, etc.)

§ 13. Motion by Defendant to Vacate or Modify the Warrant, Etc.

"A defendant whose property has been attached, may, upon the

return of the summons, apply to the justice, who issued the war-

rant of attachment, to vacate or modify it, or to increase the plain-

tiff's security. Such an application may be founded upon the

papers upon which the warrant was granted; or upon proof, by
affidavit, on the part of the defendant; or upon both. If it is

founded upon proof on the part of the defendant, it may be op-

posed by new proof, by affidavit, upon the part of the plaintiff,

tending to sustain any ground for the attachment, recited in the-

warrant, but no other. The justice may, upon the return of the

summons, or at any other time to which the action is adjourned,

vacate the warrant of attachment upon his own motion, if he deems

the papers, upon which it was granted, insufficient to authorize

it." Code of Civil Pro. § 2916.

It will be seen that the defendant may apply to the justice either

to vacate the warrant, to modify it, or to require the plaintiff to

give increased security, or both. The application may be foimded

upon the papers upon which the warrant was originally granted

;

upon affidavits on the part of the defendant, or upon both. The

motion to vacate should be confined to the papers upon which the



2426 ATTACHMENT OF PEOPEETY.

warrant was granted whenever it clearly appears from an inspec-

tion of such papers that they were insufficient to justify the justice

in issuing the warrant. Upon such application the plaintiff will

be confined, in his efforts to sustain his attachment, to the papers

upon which he applied for it, and will not be allowed to introduce

other affidavits to supply omissions or to cure defects in the

original papers. Trow's Printing & BoohMnding Co. v. Hart, 60

How. 190, 85 K Y. 500; Steuben County Bank v. Alberger, 56

How. 345, 75 N. Y. 179 ; Gates v. North, 44 ¥. Y. 271. The
restriction upon the introduction of additional proof on the part

of the plaintiff may be of material advantage to the defendant,

and should not be removed by the introduction of affidavits con-

troverting the facts stated in the papers upon which the warrant

was granted, except in case of necessity. If, however, the papers

upon which the warrant issued made a prima facie case for an

attachment, and presented some legal and competent evidence, no

matter how slight and inconclusive, of every fact essential to

justify the issuing of the warrant, it may be necessary for the

defendant to base his application for an order vacating the war-

rant upon affidavits either directly controverting the facts set forth

in the original affidavit of the plaintiff, or explaining away the

inference of an unlawful intent arising from those facts. Upon
such an application the defects in the original papers may be urged

with the same force and effect as if the motion was based upon
those papers only, but the plaintiff may introduce, in opposition

to the motion, new affidavits tending to sustain any ground for

the attachment recited in the warrant, but no other. Code of Civil

Pro. § 2916.

The right of the plaintiff to introduce new affidavits, as above

stated, depends upon the fact that the defendant has based his

motion to vacate the attachment, wholly or in part, upon proof by
affidavit attacking the allegations in the original affidavit, and not

upon the force or directness of that proof. If the defendant bases

his motion in part upon an affidavit attacking an allegation in the

plaintiff's original affidavit, this will be sufficient to authorize the

plaintiff to read new affidavits sustaining any ground of attach-

ment recited in the warrant, although the allegation attacked was
not of material importance. Godfrey v. Godfrey, 75 N. Y. 434.

Upon a motion to vacate an attachment the question is not one

of jurisdiction, but whether, upon the facts presented, the attach-

ment ought to issue ; and this is so whether the motion is founded
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upon the alleged insufficiency of the affidavits upon which the

warrant was granted or upon affidavits upon the part of the de-

fendant. Allen V. Meyer, 73 N. Y. 1. If the application is based

upon the original papers and the material averments therein are

made upon information and belief, without stating the sources of

the information or giving any reason why the testimony of the

persons furnishing the information has not been obtained, the

justice should vacate the attachment. Steuben County Bank v.

Alberger, 78 N. Y. 252. The same result should follow when the

original papers fail to disclose the existence of a fact essential to

the right to the remedy.

When the application to vacate the attachment is founded upon
affidavit introduced on the part of the defendant, or upon such

.affidavits and the papers upon which the warrant was issued, the

justice should take into consideration all the facts before him,

whether stated in the original papers or in the affidavits intro-

duced by the defendant in support of the motion, or in the affi-

davits introduced by the plaintiff in support of any ground of

attachment recited in the warrant, and upon all these facts so pre-

sented should determine whether or not he would issue the at-

tachment, if that question was then before him for the first time

upon an application for the warrant. If he would, then he should

deny the motion. If he would not, then he should vacate the at-

tachment. If upon all the facts the justice is in doubt as to what

disposition should be made of the motion, he should vacate the

attachment.

It is not necessary that the defendant should appear generally

for the purpose of moving to vacate the attachment. A limited

appearance for the purpose of that motion will be sufficient.

Manice v. Gould, 1 Abb. IST. S. 255. In fact it may be important

for the defendant to avoid a general appearance where the sum-

mons has not been personally served upon him, or upon a defend-

ant jointly indebted with him. See Code of Civil Pro. §§ 2917,

2918. Where summons in an action before a justice was accom-

panied by an attachment, and was personally served on defendant,

who moved to vacate the attachment, and on denial thereof ap-

peared generally, and judgment was rendered against him for

money only, it will be affirmed on appeal, though the attachment

was erroneous, and defendant appeals from that part of the order

denying his motion to vacate the same, as under Code of Civil

Procedure, section 3063, the appellate court is limited to affirm-
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ing or reversing the judgment in whole or in part, and has no

power to modify the same. Hindes v. Mills, 101 N. Y. Supp. 843.

The justice may, upon the return day, or at any other time to

which the action is adjourned, vacate the warrant of attach-

ment upon his own motion, if he deems the papers upon which it

was granted were insufficient to authorize it. Code Civil Pro.

§ 2916.

An order vacating a warrant of attachment may be in the fol-

lowing form

:

Order Vacating the Warrant.

Justice's Court.

Edward Kenyon

against

George M. Cole.

Before James L. Howard,
Justice of the Peace.

A warrant of attachment against the property of the above-

named defendant having been issued by me to accompany the sum-

mons in this action, and the defendant therein having applied to

me upon the return of said summons for an order vacating said

warrant. * !N"ow on reading the filing the affidavit of the defend-

ant and of John Doe in support of said application, and the

affidavits of the plaintiff and Richard Roe in opposition thereto ;
*

Ordered, That said warrant of attachment be and is hereby

vacated and discharged.

Dated this 3d day of June, 1914.

JAMES L. HOWARD,
Justice.

Order Vacating the ]¥arrant on the Original Papers.

(Insert in place of the matter included between the * * in the

above form) upon the ground that the papers upon which it was
granted were insufficient to authorize it, and after hearing the
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respective parties, it appearing that the said papers were insuffi-

cient to authorize the issuing of the warrant {continue as above).

Where the application is denied, that disposition of the matter

may be shown by inserting after the recitals the words, "ordered,

that said application be and the same is hereby denied."

"Vacating the warrant of attachment does not affect the juris-

diction of the justice to hear and determine the action, where the

defendant has appeared generally in the action ; or where the sum-

mons was personally served upon him ; or where judgment may be

taken against him, as being indebted jointly with another defend-

ant, who has been thus summoned or has thus appeared. In every

•other case, the justice, who vacates a warrant of attachment against

the property of a defendant, must dismiss the action as to him."

Code of Civil Pro. § 2917.

"^Yhere the defendant has not appeared, and the summons has

not been personally served upon him, and property of the defend-

ant has been duly attached by virtue of a warrant, which has not

been vacated, the justice must proceed to hear and determine the

action; but, in an action subsequently brought, the judgment is

only presumptive evidence of indebtedness, and the defendant is

not barred from any counterclaim against the plaintiff. The exe-

cution, issued upon a judgment so rendered, must require the con-

stable to satisfy it out of the property so attached, without con-

taining a direction to satisfy it out of any other property." Id.

§ 2918.

It is the duty of the justice, on the return of a summons that

has not been personally served, to enter judgment by default only

where the record shows an attachment lawfully issued and regu-

larly executed. In the absence of personal service of the summons

the justice has never acquired jurisdiction over the person of the

defendant; and in the absence of an attachment lawfully issued,

any proceeding against the property of the defendant is utterly

unauthorized, although no application to vacate the attachment

has been made. If the affidavit upon which the warrant of attach-

ment was issued was wholly insufficient to authorize the issuing of

the warrant, and on the return of the summons it appears that the

defendant was not personally served, and no one appears in his

behalf, the justice should, upon his own motion, vacate the attach-

ment and treat the case as if no attachment had ever been issued.

He can acquire no jurisdiction, even as against the property at-

tached, by issuing a process he had no authority to issue nor by
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omitting to vacate such a process after having assumed to issue

it. In such case the property of the defendant has never been

"duly attached," and it is the duty of the justice to dismiss the

action. Kingsford v. Butler, 71 Hun, 598. Where, in attach-

ment, a defendant was not personally served with summons or war-

rant of attachment or other paper, and judgment was taken on his

default, and the return of the' constable states that he served the-

within summons on the within named defendant naming one who
was not a defendant, by delivering a true copy thereof, said prop-

erty was not duly attached, within the provisions of Code of Civil

Procedure, section 2918, defining the proceedings where the sum-

mons is not personally served, and the court acquires no jurisdic-

tion. Morse v. McQuade, 105 JST. Y. Supp. 862.
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CHAPTER X.

EEPLEVIW.

§ 1. When the Action of Replevin Can be Maintained.

An action of replevin differs in many particulars from any
other action which may be brought in a justice's court. The
object of the action is to recover specific personal property, vrhich

the plaintiff claims has been wrongfully taken, withheld, or de-

tained from him, either with or without damages for such wrong-

ful taking, withholding, or detention. In many cases this form of

action is the only one which will furnish adequate relief. A judg-

ment for the conversion of personal property may be of little value

where the defendant is irresponsible ; and in many cases, any sum
of money which could be recovered in an action of trover, even

against a responsible defendant, would be but a poor equivalent

for a chattel having a peculiar value to the owner.

The cases in which the action will lie, and the general rules of

law relating to the action, have been explained in a preceding

volume. There are certain cases in which the action will not lie.

These cases have been considered in the same connection, and are

enumerated and defined by the Code. See Code of Civil Pro.

§ 1690. The action can be brought before a justice of the peace

of the county in which the chattel is found. Id. § 2919. The ex-

tent of the justice's jurisdiction in such actions has been considered

in a preceding chapter. Xo further discussion of these questions

will be attempted in this place.

The plaintiff may be satisfied with the remedy afforded by a

judgment and execution in replevin, and may make no attempt to-

obtain possession of the chattel in controversy until his right to-

such possession has been determined by a judgment. The Code

provides that where the summons in replevin has been personally

served upon the defendant, or where he has appeared in the

action, the justice must proceed to hear and determine the action,,

although the plaintiff has not required the chattel to be replevied

or the constable has not been able to replevy it. Code of Civil

Pro. § 2933. In such case the judgment will determine the plain-
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tiff's right to the chattel, and if the judgment is in the plaintiff's

favor, the possession of the chattel may be obtained by an execu-

tion issued upon the judgment, provided, of course, that it is

within reach of that mandate. But if the plaintiff is not satisfied

to await a judgment and execution before regaining the possession

of his property, the Code furnishes a provisional remedy by which

the chattel may be taken from the possession of the defendant at

the commencement of the action and delivered to the plaintiff, un-

less the defendant requires its return, and gives security, in an

amount not less than twice the value of the chattel, for its delivery

to the plaintiff, if a delivery to him is adjudged in the action, or

if the action abates in consequence of the defendant's death. It

is this provisional remedy in the action of replevin which will be

considered in this chapter, and not the action itself, except so far

as the resort to the remedy affects the process and procedure

therein.

§ 2. Affidavit to Obtain the Requisition.

At the time when the summons is issued in an action to recover

a chattel, but not afterward, the plaintiff may require the chattel

to be replevied by obtaining from the justice a mandate, called a

requisition, requiring the constable to replevy the property in con-

troversy on or before a day specified, which must be at least six

days before the return of the summons. See Code of Civil Pro.

§ 2921. For that purpose the plaintiff must deliver to the justice

an affidavit particularly describing the chattel to be replevied, and

containing the following allegations

:

"1. That the plaintiff is the owner of the chattel, or is entitled

to the possession thereof, by virtue of a special property therein;

the facts with respect to which must be set forth.

"2. That it is wrongfully detained by the defendant.

"3. The alleged cause of the detention thereof, according to the

best knowledge, information, and belief of the person making the

affidavit.

"4. That it has not been taken by virtue of a warrant, against

the plaintiff, for the collection of a tax, assessment, or fine, issued

in pursuance of a statute of the State, of or the United States ; or,

if it has been taken under color of such a warrant, either that the

taking was unlawful, by reason of defects in the process, or other
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causes specified, or that the detention is unlawful hy reason of

facts specified which have subsequently occurred.

"5. That it has not been seized by virtue of an execution or

warrant of attachment, against the property of the plaintiff, or of

any person from or through whom the plaintiff has derived title to

the chattel, since the seizure thereof; or, if it has been so seized,

that it was exempt from the seizure, by reason of facts specified,

or that its detention is unlawful, by reason of facts specified which

have subsequently occurred.

"6. Its actual value." Id. § 1695.

"Where the affidavit describes two or more chattels of the same
kind, it must state the number thereof, and where it describes a

chattel in bulk, it must state the weight, measurement, or other

quantity. Where it describes two or more chattels to be replevied,

it may, at the election of the plaintiff, state the aggregate value

of all; or, separately, the value of any chattel or of any class of

chattels, and the aggregate value of the remainder, if any.

Where it states separately the value of one or more chattels or

•classes of chattels, the defendant may require, as prescribed in the

following provisions of this article, the return of any or all of

the chattels or classes of chattels, the value of which is thus stated,

or of the portion thereof which has been replevied. If he procures

such a return, the remainder must be delivered to the plaintiff,

•except as is otherwise prescribed in this article. Code of Civil

Procedure, section 1697.

The affidavit may be made by the plaintiff's agent or attorney,

if the material facts are within his personal knowledge, or if the

plaintiff is not within the county where the attorney resides or has

his office or is not capable of making the affidavit. When the

.affidavit is made by an attorney or agent, he must state therein

what allegations, if any, are made upon his information and be-

lief ; and he must set forth therein the grounds of his belief as to

.all matters not stated upon his knowledge, and the reason why
the affidavit is not made by the plaintiff. Id. § 1712.

The general rules as to the form and requisites of affidavits have

been stated in a preceding chapter. These rules apply to affidavits

in replevin as well as in other cases.

The object of the statute in requiring that the plaintiff's affi-

davit shall contain a particular description of the property to

he replevied is chiefly to so identify the property that the con-

stable executing the requisition may have no difficulty in selecting

153
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and taking into his custody the identical chattel or chattels

claimed, and to afford to the officer the means of justifying under

his process the seizure of the property so described, if sued for a

trespass or conversion by some person claiming to be the owner

thereof. The requisition commands the constable to replevy the

property described in the affidavit, and the latter instrument fur-

nishes the only means of identifying the property to be taken. It

is not essential that the property should remain in its original form,

in order that replevin may be maintained for it, provided it can

be identified. Clemmons v. Brinn, 72 IST. Y. Supp. 1066. In an

action of replevin the description of the chattels in the findings,

judgment and execution vi^as "thirty-seven cases of Connecticut

seed-leaf tobacco," Held, in view of the fact established by the

decision and judgment, that defendant had intentionally disposed

of the property for the purpose of placing it beyond the reach of

the sherifi^, the description was sufficient. Lehman v. Mayer, 68

App. Div. 12.

The object of requiring the affidavit to state the value of the

property is obvious. The jurisdiction of the justice is made to

depend upon the value of the property as stated in the affidavit

and the amount of security required on the part of the plaintiff at

the time of applying for the requisition or on the part of the

defendant at the time of requiring the return of the property

replevied is made to depend upon this statement of value.

The requirement that the affidavit shall contain a particular

description of the chattels to be replevied will be strictly enforced

by the courts. Where the articles to be replevied are referred to

by abbreviations, the meaning of which is not shown, or by letters

and figures which, read by themselves, are not descriptive at all,

and are not referred to in other portions of the affidavit, so that

their meaning is made plain, the affidavit will be held insufficient.

National Embalming Co. v. Kaplan, 53 App. Div. 96; Schwieter-

ing v. Rothschild, 26 App. Div. 614; Spring-field Metallic Casket

Co. V. Wielar, 2Q Misc. 863 ; Devoe v. Selig, 25 Misc. 411. But
the affidavit will be held sufficient if it decribes the property

sufficiently to enable the officer executing it to take it from the

defendant and deliver it to the plaintiff. McCarthy v. Ockerman,
92 Hun, 19, 154 IST. Y. 565. Lehman v. Mayer, 68 App. Div. 12.

When the plaintiff claims to be the owner of the property to

be replevied, the direct allegation of such ownership will be suf-

ficient without a statement of facts tending to prove such owner-
ship. A statement of the facts as to the plaintiff's right is re-
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quired only when he claims a special property in the goods. Bums
V. Bobbins, 1 Code Eep. 62 ; Vandenburgh v. Van Yalkenburgh,

8 Barb. 217. If the plaintiff does not claim to be the owner of

the property but only to be entitled to its possession by virtue of

a special property therein, the facts showing such property and

right of possession should be so set forth that the justice can say

from those facts that a special property and right of possession is

made out. It is not enough that the plaintiff swears positively to

his conclusions that he has such property and right of possession.

His conclusions cannot be substituted for the judicial conclusion

of the justice. If the evidence of the facts showing a special

property and right of possession rests in writing, that must be

set forth as the true basis of the conclusion. Depew v. Leal, 2

Abb. 131.

The Code expressly provides that the statement of the cause of

detention of the chattels is to be made upon the best information

and belief of the person making the affidavit. It does not require

that the affiant shall establish by direct proof why the chattels are

withheld, but simply that according to his best knowledge he shall

give an explanation of why they are so withheld. If made by the

plaintiff the affidavit need not set forth the source of the informa-

tion or the grounds of the belief of the affiant ; and if made by an

agent, and it should be held that a statement of the sources of in-

formation and the grounds of belief is required to comply with the

Code, a general statement of the sources of information will be

sufficient, and the affiant will not be required to specify the in-

formation in detail. Sloan v. Implement Dealers' Mfg. Co. 25

Misc. 451.

Justice's Court.

Plaintiff's Affidavit.

David Johnson

against

EoBEKT Jones.

Before Kichaed Hempstead,

Justice.

County of , ss.:

David Johnson of said county being duly sworn says, that he

is the plaintiff above named, and is the owner and is entitled to
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the possession of the following articles of personal property,

namely: (insert a particular and careful description of the prop-

erty) ; that said property is wrongfully detained from said plain-

tiff by Robert Jones, the above-named defendant; that the al-

leged cause of the detention thereof according to the best knowl-

edge, information, and belief of deponent is: (here state the sup-

posed cause of the detention) ; that the said property has not, nor

has any part thereof, been taken by virtue of a warrant against

the plaintiff for the collection of a tax, assessment, or fine issued

in pursuance of a statute of the State or of the United States;

nor has it been seized by virtue of an execution or warrant of at-

tachment against the property of the plaintiff or of any person

from or through whom the plaintiff has derived title to the chattel,

since the seizure thereof, and that the actual value of the prop-

erty above described is dollars.

(Jurat.) (Signature.)

If the affidavit is made by an attorney or agent of the plaintiff

it must contain the additional matter required by the statute.

And if the property has been taken for the collection of a tax, or

seized under an execution or warrant of attachment, the form given

must be modified so as to conform to the requirements of the stat-

ute in such cases.

§ 3. Undertaking on the Part of the Plaintiff.

The plaintiff, on making application for a requisition, must de-

liver to the justice, in addition to the aifidavit mentioned in the

preceding section, an undertaking, executed by at least two sure-

ties, who must be approved by the justice, to the effect that the

sureties are bound in a specified sum, not less than twice the

value of the chattel as stated in the affidavit, for the prosecution

of the action ; for the return of the chattel to the defendant, if

possession thereof is adjudged to him, or if the action abates or

is discontinued before the chattel is returned to the defendant;

and for the payment to the defendant of any sum which the j udg-

ment awards to him against the plaintiff. Code of Civil Pro.

§ 1699. This provision of the Code is made applicable to the

action in a justice's court. Id. § 2920.

The plaintiff may or may not join with the sureties in the execu-

tion of the undertaking. But in every case the undertaking must

be executed by at least two sureties, must be joint and several in
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form, must be acknowledged or proved, and certified in the same

manner as a deed to be recorded, and must be accompanied with

the affidavit of each surety as to his residence and pecuniary

ability as required by the general provisions of the statute. See

Code of Civil Pro. §§ 810-812.

The statute does not require that the undertaking shall be drawn

in any particular form of words, but it must be to the effect speci-

fied in section 1699 of the Code.

The following form is in common use':

Undertaking in Replevin.

Justice's Cotjet.

David Johnson

against

Robert Jones.

"Whereas, the above-named plaintiff alleges that the above-named

defendant, Kobert Jones, has in his possession and wrongfully

withholds or detains certain personal property belonging to the

plaintiff of the estimated value of $150, and the said plaintiff

is about to commence an action to recover the possession of said

property; and whereas the said plaintiff claims immediate de-

livery of the said property pursuant to statute,

Now, therefore, we, James Marshall of , N. Y., and

John Harrison of , K Y., do hereby jointly and sev-

erally undertake and bind ourselves in the sum of $300 for the

prosecution of said action, and for a return to said defendant of

the said property if a return thereof shall be adjudged, and for

the payment to the said defendant of any such sum as may for

any cause be recovered in said action against said plaintiff.

{Date.

)

( Signatures.

)

{Add acknowledgment, affidavit of justification, and approval.)
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Where an action of replevin has been discontinued by the de-

livery of an answer showing that the title to real property will

come in question and the giving of the undertaking required to

be delivered to the justice with such answer, each undertaking

given in the replevin proceedings before the justice will continue

to be valid in and applicable to the new action brought thereaftei

in the Supreme Court or the County Court. Code of Civil Pro.

§ 2957. So the undertaking given by the plaintiff in an action

of replevin brought before a justice of the peace, extends to all

proceedings and adjudications in the same action through every

court to which it may be carried by appeal in case the plaintiff

is finally defeated. Letson v. Dodge, 61 Barb. 125 ; Tibbies v.

O'Connor, 28 Barb. 538. Such at least was the construction put

upon the undertaking required by the old Code, which provided

for the "payment to the defendant of such sum as may, for any

cause, be recovered against said plaintiff." It is possible that the

courts will place a different construction upon an undertaking

"for the payment of any sum which the judgment awards to him
against the plaintiff."

§ 4. The Requisition.

Upon receiving the affidavit and undertaking the justice must

indorse upon or attach to the affidavit a written requisition sub-

scribed by him, requiring the constable to whom the summons is

delivered to replevy the property described in the affidavit, on

or before a day specified in the requisition, which must be at

least six days before the return day of the summons. The affidavit

and requisition must be delivered to the constable with the sum-

mons. Code of Code Pro. § 2921.

The requisition is a mandate and falls within the general pro-

visions of the statute prescribing the requisites of mandates issued

by a justice of the peace.
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It may be in the following form

:

Requisition in Beplevin.

Justice's Gotjet.

David Johnson

against

EoBEKT Jones.

County of , ss.:

In the name of the People of the State of New York, to the con-

stable of said county to whom the summons herein is de-

livered :

You are hereby required to replevy the chattels described in the

within affidavit from the defendant Robert Jones, on or before the

day of , 1914.

(Date.) (Signature of justice, etc.)

§ 5. Execution of the Requisition.

The requisition in an action of replevin should be executed

within the county of the constable to whom it is delivered for

service. If the constable is able to find any chattel described in

the affidavit either in the possession of the defendant or his agent,

it is his duty to forthwith replevy it by taking it into his posses-

sion. Code of Civil Pro. § 1700. If any chattel described in the

affidavit is secured or concealed in a building or inclosure, the

constable must publicly demand its delivery. If it is not delivered

pursuant to the demand, he must cause the building or inclosure

to be broken open and he must take it into his possession. Id.

§ 1701.

In executing this mandate the officer should be particular to
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comply with the requirements of the statute and the directions

of the mandate. The requisition commands him to replevy the

property described in the affidavit, and his process will not pro-

tect him in taking property not so described. Bullis v. Mont-

gomery, 50 N. Y. 352 ; Otis v. Williams, 70 K Y. 208. So the

statute authorizes the officer to take the property specified from

the defendant named in the action or his agent, and if the officer

takes the property from another person he will be liable for tres-

pass, and his process will be no protection. lb.

If the property or any part of it is concealed in any building

or inclosure, the constable must first publicly demand its delivery.

This demand may be made at the door of the house which is

most generally used. Or it may be made at any door or window
of the building. If any person of proper age and discretion is

within the building, or if the defendant is within the building,

the demand should be made in a loud and public manner, so that

they may have an opportunity of hearing it. If there is no one

in sight within the building, and if no person shall open the door,

the constable should then knock at the door, ring the door bell,

and use such other means as are usually employed to gain a

peaceable admission into a dwelling-house. If these means all

fail of obtaining a peaceable entrance into the building or in-

closure, the constable should then break open the building. In

doing this, he should do as little damage as possible to the build-

ing. After gaining admission into such building, it is the right

and the duty of the constable to search thoroughly every part of

it. If there are inner rooms which are locked or fastened, and the

property cannot be found in the rooms which are open, then the

other rooms should be broken open. If the property is such that

it may be kept in chests, trunks, bureaus, and the like, and it

cannot be found elsewhere in the building, the constable should

break these open for the purpose of finding the property. If,

however, there is any person of suitable age and discretion in

the building, it would be proper to request him to open such in-

ner doors as were locked, or to open such chests, trunks, etc., be-

fore breaking them open. It must be remembered, however, that

this right to break open a dwelling-house is a departure from the

ordinary rule in relation to the service of civil process. And
it is not permitted in this case unless the property is concealed

within such building.

The term "concealed" means that the property is kept close or
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secret, or that it has been hidden. The true construction of the

statute is to be found in the intention and object which was in

view in enacting it. Ordinarily an officer would not be justified

in breaking into a house to take property upon civil process. And
if the law permitted parties to put property within their dwellings

for the purpose of placing it beyond the reach of civil process;

and if officers could not lawfully take it from such dwellings, the

result would be, that every person who wished to evade the law,

would put within his dwelling-house all property which he wished

to place beyond the reach of .the law or its officers. The reasona-

ble construction of the statute is, that when the defendant has

wrongfully and unlawfully put such property into his dwelling-

house for the purpose of keeping it from being taken by the owner

or by an officer, that is a concealment within the meaning of the

statute. So, when the property is of that kind which is usually

kept in a dwelling-house, if the defendant refuses to deliver it to

the constable on a proper demand, that will be within the intent

of the statute; and it is a concealment such as will justify the

constable in breaking open the building for the purpose of taking

it. This construction carries into effect the intention of the law,

which is, that no man shall use his dwelling as a castle to protect

him in unlawfully keeping the property of another person. This

rule is eminently proper and just. If the defendant has unlaw-

fully taken, or he unlawfully detains the personal property of an-

other; and he refuses, upon a proper demand, to surrender it,

either to the owner or to an officer of the law who has legal process

for its recovery; he who thus wantonly disregards the rights of

property of other persons, has little reason to complain if the law

deals vigorously with one who acts in direct violation of its re-

quirements, in contempt of its process, and in resistence to its

officers. Thus much has been said in relation to dwellings, for

the reason that it is in relation to those buildings that most ques-

tions as to authority to enter would arise. All other buildings,

such as stores, shops, offices, barns, and the like, and all inclosures

may also be broken open after a proper demand, publicly made,

as has been already explained. After replevying a chattel the con-

stable must retain it in his possession, keeping it in a secure place

until the person who is entitled to its possession is ascertained in

the manner prescribed by the statute. Code of Civil Pro. § 1702.

Immediately after the seizure of the property described in the

affidavit, and at least six days before the return day of the sum-
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mons, the constable must serve the summons, afSdavit, and requisi-

tion upon the defendant by delivering to him personally a copy of

each, if he can with reasonable diligence be found within the

•county; or, if he cannot be so found, by leaving a copy of each,

certified by the constable, at the last place of residence of the de-

fendant in the county, with a person of suitable age and discre-

tion; or, if such a person cannot be found there, by posting it

on the outer door, and also depositing another copy in the nearest

post-office, inclosed in a sealed post-paid wrapper, directed to the

defendant at his residence; or, if the defendant has no place of

residence in the county, by delivering it to the person in whose

possession the property replevied is found. Id. §§ 2910, 2922.

'The service of the summons, affidavit, and requisition must be

made within the time and in the manner prescribed by section

2910 of the Code of Civil Procedure for the service of a sum-

mons, warrant of attachment, and inventory. This mode of serv-

ice has been pointed out.

§ 6. Exception to and Justification of Plaintiff's Sureties.

A defendant, whose property has been replevied, may elect

between two forms of procedure, with a view to his protection

against loss or damage by reason of the resort to this provisional

remedy. He may take direct proceedings to have an immediate

return of the property replevied, as will be noticed in the following

section ; or, if he deems the return of the property pending the

decision of the action less important than his right of action on

the undertaking given by the plaintiff, or, if he is unable to give

the security necessary to procure a return of the property, he

may proceed to inquire into the sufficiency of the security fur-

nished by the plaintiff's undertaking, and ascertain that the sure-

ties therein are responsible persons, able to respond to him for

the return of the property or for any judgment which he may
recover against the plaintiff, or if they are not responsible per-

sons, he may compel the plaintiff to furnish a new undertaking,

with sufficient sureties, under the penalty of having the property

returned to the defendant.

The undertaking given by the plaintiff on the application for

the requisition is delivered to the justice, and presumptively re-

mains with him, as it is not mentioned as one of the papers to

be delivered to the constable with the summons (Code of Civil
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Pro. § 2921), and is not mentioned as one of tlie papers to be

.served (Id. § 2922), or to be included in the return. Id. § 2923.

The defendant must, therefore, obtain his information as to the

sufficiency of the security given by the plaintiff by an inspection

of the undertaking at the office of the justice.

If the defendant does not require the return of the property

to him, he may, at any time after the property is replevied, and

at least two days before the return day of the summons, serve

upon the plaintiff, or upon the constable, a written notice that he

excepts to the plaintiff's sureties. The notice may be in the fol-

lowing form:

Notice of Exception to Plaintiff's Sureties.

Justice's Coukt.

John Doe

against

KiCHAPvD EoE.

Take notice that I except to the sureties in the undertaking

given by the plaintiff in this action.

Dated this 4th day of June, 1914:.

KICHAKD EOE,

To John Doe, Plaintiff, or Defendant.

To John Stiles, Constable.

If such notice is not given the defendant will be deemed to

have waived all objections to the plaintiff's sureties. If such notice

is given, the sureties must justify upon the return of the sum-

mons ; or the plaintiff must then give a new undertaking, to the

same effect as the original undertaking, with' other sureties, who

must appear and justify. Code of Civil Pro. § 2924. The

language of the statute is mandatory and not permissive. Wehh

V. Hecox, 27 Misc. 169.
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The Code does not require that a constable, upon whom the

defendant has served notice that he excepts to the plaintiff's sure-

ties, shall give seasonable notice of that fact to the plaintiff, nor

does it allow any fee for giving such notice, or require the con-

stable to mention the fact of such service upon him in his return.

The return will show the proceedings of the constable under the

requisition, but not the proceedings of the defendant. The de-

fendant should, therefore, be prepared, on the return day of the

summons, to show seinriee of the notice by the affidavit of the per-

son making it, and the plaintiff should be prepared to proceed with

the justification of his sureties on that day, unless he is certain

that the defendant has waived all objection to the sureties by

omitting to give written notice of exception within the time al-

lowed for that purpose.

The examination and qualifications of the sureties and the al-

lowance of the undertaking upon the justification is the same as.

upon a justification of bail as prescribed in sections 579, 580, and

581 of the Code, substituting the justice for the judge, the con-

stable for the sheriff, and the filing of the undertaking with the

justice instead of with the clerk. Code of Civil Pro. § 2926.

For the purpose of justification each of the sureties must attend

before the justice on the return day of the summons and be exam-

ined on oath touching his sufficiency in such manner as the justice,

in his discretion, thinks proper. If required by the defendant's

attorney, the examination must be reduced to writing and sub-

scribed by the surety. Id. § 580. Under the old Code it was
held that the party excepting is the actor in the proceeding, and
that no step is necessary to be taken except on his requisition.

Ballard v. Ballard, 18 N". Y. 491. It has been held that under

the present Code the plaintiff should take the initiatory steps

toward justification, yet if the defendant is called upon to examine

the sureties present, and remains silent, this will amount to a

waiver of justification. Wehh v. Hecox, 27 Misc. 169.

Each surety must be worth the sum specified in the undertak-

ing, exclusive of property exempt from execution. If there are

more than two sureties in the undertaking the justice may allow

them to justify severally in sums less than that specified in the

undertaking, if the whole justifications is equivalent to that of two
sufficient sureties. Code of Civil Pro. § 579.

If the sureties justify, and the justice finds them sufficient, he

must annex the examination to the undertaking, indorse his al-
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lowance thereon, and file it. The constable is thereupon ex-

onerated from liability (Id. § 2926), and must immediately de-

liver the chattel to the plaintiff unless a person, not a party to

the action, has made a claim to the chattels in the manner pre-

scribed by the statute. If the defendant has excepted to the sure-

ties, and the plaintiff fails to procure the allowance of his under-

taking, the constable must immediately deliver the property to the

defendant. Id. § 2927.

Where the undertaking is accepted by the justice and the sure-

ties are excepted to, their failure to justify will not relieve them
from liability, but such failure will render the constable liable

to the defendant for the return of the property to him if judg-

ment is finally rendered in his favor directing such return. Webb
V. Hecox, 27 Misc. 169.

The examination may be in the following form

:

Examination of the Plaintijf's Sureties.

Justice's Couet.

David Johnsow

against

KoBEKT Jones.

On this 4th day of June, 1914, personally appeared before me

a justice of the peace in and for the town of ,
in the

county of ., at my office in said town, James Marshall

and John Harrison, sureties in the annexed undertaking, and were

each severally duly sworn and examined touching their qualifica-

tions as sureties, which examination was reduced to writing by me,

at request of the defendant's attorney, and subscribed by the

said sureties as follows:



2446 EEPLEVIK

State of New Yoek,
|

County of Nassau,
^

James Marshall, being duly sworn, says that he is one of the-

sureties in and who executed the annexed undertaking, and re-

sides in the town of , in said county ; that he is a

farmer and is the owner of one hundred acres of land in said,

town which is reasonably worth the sum of $30 per acre; that,

said land is free from all liens and incumbrances; that he is the

owner of stock, horses, and farming implements worth at least

$500 ; that the debts which he owes and the liabilities which he

has incurred do not exceed the sum of $800 ; and that he is worth

the sum of $1,800 over and above all such debts and liabilities,,

exclusive of property exempt by law from levy and sale under

execution.

And the said John Harrison, being duly sworn, says (here'

iivsert the testimony of this surety).

JAMES MAESHALL,
JOHN HAEKISON.

Taken and sworn before me,
j

this 4th day of June, 1914.

EicHAED Hempstead,
Justice of the Peace.

The allowance of the undertaking may be expressed in the single

word "allowed," with the date of the allowance, and the signature

and oiRcial title of the justice added. This allowance should be-

indorsed upon the undertaking.

§ 7. Return of the Property to the Defendant.

As has been stated, if the defendant excepts to the plaintiffs-

sureties, and the plaintiff fails to procure the allowance of his.

undertaking, the constable must immediately return the property

to the defendant. So where the defendant has not excepted to

the plaintiff's sureties, he may require the return to him of the

property replevied by serving upon the justice the statutory notice,

affidavit, and undertaking, and procuring the allowance of the

latter in the mode prescribed by the statute. These papers may
be served upon the justice at any time before the retTim day of the-

summons. The notice to be served is merely to the effect that:
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the defendant requires the return of the chattel replevied, and
may be in the following form:

Notice Requiring the Return of Property.

Justice's Couet.

David Johnson

against

EoBEET Jones.

Please take notice that I require the return to me of the chattel

replevied in the above-entitled action.

Dated this 4th day of June, 1914.

EOBEET JO:fTES,

Defendant.

To Richard Hempstead, Justice of the Peace.

If the plaintiff has stated separately in his affidavit the value

of one or more chattels or classes of chattels, the defendant may
require the return of any or all of the chattels or classes of chat-

tels, the value of which is thus stated, or such portion thereof as

has been replevied. Code of Civil Pro. §§ 1697, 2925.

In such case the notice served by the defendant should specify

what chattel or chattels he requires returned. This may be done

by adopting the description of the property contained in the plain-

tiff's affidavit.

The affidavit to be served upon the justice with the notice must

contain an allegation, either that the defendant is the owner of

the chattel, or that he is lawfully entitled to the possession thereof

by virtue of a special property therein, and in the latter case must

set forth the facts with respect to such special property. Id.

§§ 1704, 2925. This affidavit may be made by an attorney or

agent if the material facts are within his personal knowledge, or

if the defendant is not within the county where the property was
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replevied, or is not capable of making the affidavit. When the

affidavit is made by an attorney or agent, he must state therein

what allegations, if any, are made upon his information and

belief, and he must set forth therein the grounds of his belief as

to all matters not stated upon his knowledge, and the reason why
the affidavit is not made by the defendant. Id. § 1712.

The undertaking to accompany the notice and affidavit must be

executed by at least two sureties, and must be to the effect that

they are bound in a specified sum, not less than twice the value

of the chattel as stated in the affidavit of the plaintiff, for the

delivery of the chattel to the plaintiff, if delivery thereof is ad-

judged, and for the payment to him of any sum which the judg-

ment awards against the defendant. Id. §§ 1Y04, 2925.

Defendant's Undertaking in Replevin.

Justice's Couet.

David Johnson

against

EoBEET Jones.

Before Eichaed Hempstead,

Justice of the Peace.

Whereas, the plaintiff in this action claims the delivery to him
of certain chattels specified in the affidavit made on behalf of the

plaintiff; and therein alleged to be of the value of $150, and has

caused the same to be taken by a constable of the county of

, pursuant to the Code of Civil Procedure, but the same
have not yet been delivered to the plaintiff; and, whereas, the

defendant requires the return of the chattels replevied

:

Now, therefore, we, Harvey Lake, of the town of
,

county of , by occupation a farmer, and Michael Hollen-

beck, of the same town, by occupation a butcher, do hereby jointly

and severally undertake and become bound to the plaintiff in the

sum of $300 for the delivery of said chattels to the plaintiff if
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delivery thereof is adjudged, and for the payment to him of any

sum which the judgment awards against the defendant.

Dated this 5th day of June, 1914.

(Signatures.)

This undertalting should be acknowledged or proved as in other

cases, but no justification need be added at the time of service.

Clark V. Hooper, 69 Hun, 445. The sureties must justify before

the justice on the return day of the summons. Code of Civil Pro.

§ 2925.

It is customary to indorse upon the undertaking a notice in the

following form

:

To EiCHAED Hempstead, Justice of the Peace:

Please take notice, that the within is an undertaking given on

behalf of the defendant herein to require the return of the chattels

taken herein, and the the sureties in said undertaking will justify

before you on the return of the summons in this action.

Yours, etc.,

EGBERT JOJSTES,

Defendant.

The proceedings before the justice on the return day of the sum-

mons in the matter of the justification of the sureties in the de-

fendant's undertaking are substantially the same as has hereto-

fore been pointed out in respect to the justification of the plain-

tiif's sureties.

Upon the allowance of the undertaking by the justice, it must

be filed with him, and the constable is thereupon exonerated from

liability. Code of Civil Pro. § 2926. The constable must there-

upon immediately deliver the chattel to the defendant. Id.

§ 2927. If the property replevied consisted of two or more chat-

tels separately valued in the afiidavit of the plaintiff, and the de-

fendant has required the return of a part only of the chattels re-

plevied, the remainder must be delivered to the plaintiff unless

a third person interposes a claim thereto. Id. § 1697. If the

defendant, after requiring the return of the property, fails to pro-

cure the allowance of his undertaking, the constable must imme-

diately deliver the property to the plaintiff, unless a stranger has

154
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interposed a claim of title thereto, as will be noticed in the next

section. Id. § 2927.

Section 2927 of the Code of Civil Procedure prescribes the time

when and the person to whom the constable must deliver a chattel

replevied by him. A constable who delivers to either party, with-

out the consent of the other, a chattel replevied by him, except as

prescribed in that section, or by virtue of an execution issued upon

a judgment in the action, forfeits to the party aggrieved the sum

of $100, and is also liable to him for all damages which he sustains

thereby. Id. § 2928.

If the defendant cause the discontinuance of the action by in-

terposing a plea of title to lands and giving the undertaking re-

quired in such cases, and the plaintiff thereupon brings a new
action for the same cause in the proper court, the undertaking

given in the action before the justice to procure a return of the

property replevied, will continue to be valid in such new action,

and will be applicable thereto. Id. § 2957.

§ 8. Claim of a Third Person to the Property Replevied.

At any time before a chattel which has been replevied is actually

delivered to either party, if a person, not a party to the action,

claims, as against the defendant, a right to the possession thereof,

existing at the time when it was replevied, an affidavit may be

made and delivered to the constable, in his behalf, stating that he

makes such claim; specifying the chattel or chattels to which it

relates, if two or more chattels have been replevied, and the claim

relates only to part of them; and setting forth the facts upon

which his right of possession depends. Code of Civil Pro.

§§ 1709, 2929.

This affidavit may be made by the claimant's agent or attor-

ney if the material facts are within his personal knowledge, or

if the claimant is not within the county where the property was re-

plevied, and capable of making the affidavit. Where an affidavit

is made by an attorney or agent, he must state therein what. alle-

gations, if any, are made upon his information and belief; and

he must set forth therein the grounds of his belief, as to all mat-

ters not stated upon his knowledge, and the reason why the affi-

davit is not made by the claimant. Id. §§ 1712, 2929. This

affidavit may be in the following form

:
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Justice's Cotjet.

David Johnson

against

EoBEET Jones.

State of New York,
County of ,

Before Eichaed Hempstead,

Jiistice.

ss.

Alexander McGregor, being duly sworn, says that an action is

pending before Kichard Hempstead, Esq., a justice of the peace

of the town of , in said county, between David Johnson,

plaintiff, and Eobert Jones, defendant, to recover the following

property: (describe it as in the plaintiff's affidavit) ; that John
Stiles, a constable of said town, has taken said property by virtue

of a requisition issued, by said justice in said action and now
holds the same by virtue thereof; that at the time said property

was so taken under said requisition deponent was entitled to the

possession thereof as against the defendant; that deponent's right

to the possession thereof at the time aforesaid depends upon the

following facts: (Jiere state fully the facts upon which the right

to possession depends) ; and that deponent now claims as against

the defendant the right to the possession of said property.

(Jurat.) (Signature.)

Upon the delivery of this affidavit to him, the constable may, in

his discretion, before he delivers the chattel to the plaintiff, serve

upon the plaintiff personally, or upon the person who appears

for him before the justice, a copy of the affidavit, with a notice

that he requires indemnity against the claim. Code of Civil Pro.

§§ 1709, 2929.

Unless the claim made is so manifestly unfounded in law and

fact as to justify the constable in wholly disregarding it, he will,

in the exercise of a wise discretion, for his own protection, serve

upon the plaintiff, or the person who appears for him, a copy of
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the affidavit and the notice that he requires indemnity against the

claim. The notice may be in the following form

:

Notice to Plaintiff of Claim by Third Person.

(Title as in the preceding form.)

Please take notice that Alexander McGregor claims the prop-

erty replevied by me in this action; that he has served upon me
an affidavit of which the annexed is a copy; and that I require

indemnity against said claim.

(Date.) JOHIf STILES,
To David Johnson, Plaintiff. Constable.

The plaintiff having a notice of the claim before him and a

copy of the affidavit setting forth the facts upon which the claim

depends is in a position to determine whether he will indemnify

the constable. If he elects to do so the indemnity furnished must

consist of a written undertaking to the constable, executed by at

least two sureties, to the effect that they will indemnify him
against any liability for damages, costs, or expenses to be incurred

in any action brought against him by the claimant, or a person

deriving title from or through the claimant, by reason of the

taking or detention of the chattel or its delivery to the plaintiff

not exceeding a sum specified in the undertaking which must be

at least $500 and not less than the value of the chattel claimed and

$250 in addition thereto. Each of the sureties besides possessing

the other qualifications required by law, must be a freeholder or

householder of the constable's county. Code of Civil Pro. §§ 1711,

2929.

Plaintiff's Undertaking to the Constable.

(Title of the cause.)

Whereas, John Stiles, a constable of the town of , in

the county of , has taken into his possession, and now
holds by virtue of a requisition issued in the above-entitled action

by Richard Hempstead, a justice of the peace of said county, the

following property : (describe it) ; and, whereas, one Alexander

McGregor claims the right to the possession thereof, and has de-

livered to said constable an affidavit as required by law, a copy

of which has been served upon the plaintiff by said constable, with

notice that he requires indemnity against said claim

:
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Now, therefore, we, James Jackson, of the town of

aforesaid, by occupation a manfactnrer, and Patrick Elinn of

the same town, by occupation a mason, do jointly and severally

undertake, and become bound to the said John Stiles, in a sum
not exceeding $300, that we will indemnify him against any lia-

bility for damages, costs, or expenses to be incurred in an action

brought against him by said Alexander McGregor, or any person

deriving title from, through, or under the said Alexander Mc-

Gregor, by reason of the taking or detention of said property or

its delivery to the plaintiff.

(Date.) (Signature.)

(Add acJciiowledgment and affidavit of justification.)

Before delivering the property to the plaintiff the constable

may require the persons offered as sureties to submit to an ex-

amination before the oiBcer who takes the acknowledgment of the

undertaking. Code of Civil Pro. § 1711. The proceedings in

that case will be the same as upon the examination of the svireties

in the undertaking given by the plaintiff on applying for the

requisition.

The plaintiff is not entitled to the immediate delivery of the

property to him merely because he has indemnified the constable

as above described. As between the plaintiff and defendant the

right to the delivery of the property to either cannot be determined

before the return day of the summons. Until that time it cannot

be certain that the defendant will not take effectual measures to

compel the return of the property to him, and his rights to the

remedies given him by statute cannot be taken away by any pro-

ceeding had in a controversy between the plaintiff and a third

person.

Where a third person has made claim to the possession of the

property replevied and the constable has made a demand for in-

demnity, if the indemnity is not furnished within a reasonable

time after the plaintiff becomes entitled to the delivery of the

property, the constable may, in his discretion, deliver it to the

claimant without incurring any liability to the plaintiff by reason

of so doing. Code of Civil Pro. § 1709. If the indemnity is

furnished, and the property is delivered to the plaintiff, the claim-

ant may maintain an action against the constable to recover his

damages by reason of the taking, detention, or delivery of the

chattel (Id. § 1710), and in such action, the sureties in the un-

dertaking given by the plaintiff to indemnify the constable are
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entitled to be substituted as defendants as if the chattel had been

levied on by virtue of an execution. Id. § 1711. See Leonard v.

Buttling, 19 Misc. 219, 13 App. Div. 179.

A third person making a claim to property in possession of a

constable under a valid requisition in an action of replevin must

assert his claim by making and serving the affidavit prescribed by

section 1709 of the Code, and by bringing his action in the manner

prescribed by section 1710. McCarthy v. Ocherman, 92 Hun,
19, 154 'S. Y. 565 ; Hastings v. Nagel, 83 Hun, 205 ; Edgerton v.

Ross, 6 Abb. 189; Fitzpatrick v. Krause, 27 Misc. 792; Code of

Civil Pro. § 1710.

In the action of replevin the constable may take the property

described in the requisition from the possession of the defendant

or his agent, and from no other person. Id. § 1700. If he so

takes the property, his possession is lawful, although the property

may be owned by a third person. If, after taking it, a third per-

son delivers to him the prescribed affidavit claiming the property,

his subsequent detention becomes unlawful if the claim be good.

ISTo other demand is necessary to the maintenance of the action

against the officer than the service of the affidavit and notice pre-

scribed by the statute. The constable incurs no liability to the

defendant or to any other person in the mere primary execution of

the requisition according to its commands. So far his process pro-

tects him from liability. But after a third person has duly made
a claim to the property replevied, a liability to action in behalf

of the claimant arises by virtue of such claim, and against this

liability the constable is not protected by his process. See Man-
ning, Bowman & Co. v. Keenan, 73 N. Y. 46 ; Hastings v. Nagel,

83 Hun, 205 ; Leonard v. Buttling, 19 Misc. 219. But the only

action which will lie against the officer after such claim has been

made is an action to recover damages sustained by the claimant

by reason of the taking, detention, or delivery of the property.

If, however, the constable has disregarded the commands of his

process and has taken property not described in the affidavit, or

has taken property described therein from the possession of a

person other than the defendant or his agent, he is a trespasser,

and he will not be protected by his process against any form of

action the owner of the property taken may bring against him,

nor by any or all of the provisions of the Code. The owner is not

bound to make his claim against a trespasser by affidavit. King
V. Orser, 4 Duer, 431 ; Otis v. Williams, 70 N. Y. 203.
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§ 9. The Return.

"The constable must, on or before the return day of the sum-

mons, make a return to the requisition, under his hand, stating

all his proceedings thereupon; and file it, with the affidavit and

requisition, with the justice. The return must state the manner

in which the summons, afiidavit, and requisition were served ; and,

if they were served otherwise than by delivering the requisite

copies to the defendant personally, the reason therefor, and the

name of the person to whom the copies were delivered, unless his

name is unknown to the constable; in which case, the return must

describe him so as to identify him, as nearly as may be." Code of

Civil Pro. § 2923.

It is the proceedings of the constable, under the requisition,

which he is to return, and not the proceedings of the plaintiff,

defendant, or claimant. The statute does not require him to

mention in his return the service of any afiidavit, notice, or under-

taking upon him by a party to the action or a third person.

The form of returns to a warrant of attachment given in a pre-

ceding chapter, may be readily varied so as to furnish a form.for

a return to a requisition. The following form may be followed in

ordinary cases

:

Constable's Return.

County of , ss.:

I hereby certify that on the .... day of , 1914, at

the residence of the defendant, Eobert Jones, in the town of

, in said county, I served the foregoing summons, afii-

davit, and requisition upon said defendant, personally, by de-

livering to and leaving with him a copy of said summons, afiidavit,

and requisition; that at the same time and place I found in the

possession of said defendant and forthwith replevied by taking

into my possession the following chattels described in the fore-

going affidavit, namely: {describe property), and that I now hold

said chattels in my possession. JOHN STILES,

{Date.) Constable.

§ 10. Trial of the Action and Judgment Therein.

The proceedings for the examination of the sureties in the un-

dertaking given on the part of the plaintiff or defendant are to be
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had on the return of the summons. This preliminary matter be-

ing disposed of, the issue is joined and the trial proceeds as in

other actions. If the defendant has not required the return of

the property replevied pending the action, he may still, in his

answer, demand judgment for its return with or without damages

for the taking, withholding, or detention. Code of Civil Pro.

§ 2930. If he desires such return he must demand it in his an-

swer, not merely upon the general principle that a party will not

be given judgment for more than he asks, but for the reason that

the statute makes such demand in the answer necessary to give

jurisdiction to the justice to render such a judgment. Brown v.

WeppneVj 62 Hun, 579.

If the plaintiff seeks to recover damages for injuries to the

chattel or for its depreciation in value while it was in the posses-

sion or under the control of the defendant, he must set forth the

facts in his complaint and demand judgment for damages accord-

ingly. Code of Civil Pro. § 1722. If he claims damages for

detention only, he will not be permitted to give evidence of injury

or damage to the property between the time of demand and the

taking by the constable. Rapids Safety Filter Co. v. Wyckojf, 20

Misc. 17.

Where the summons has been personally served upon the de-

fendant, or where he appears, the justice must proceed to hear and

determine the action, although the plaintiff has not required, the

chattel to be replevied or the constable has not been able to replevy

it. Code of Civil Pro. § 2933 ; Young v. Carey, 29 Misc. 278 •

Delin v. Stohl, 2 Civ. Pro. E. 222; Guyon v. Rooney, 25 St. Rep.

326 ; Bame v. Seyhora, 77 Hun, 529. The action may be main-

tained, although there has been no return to a requisition. Guyon
V. Rooney, 28 St. Eep. 624.

"Where the defendant does not appear, and the summons has

not been personally served upon him, and a chattel, or part of a

chattel, to recover which the action is brought, has been replevied,,

and the proceedings thereupon have been duly taken, as prescribed

in this article; the justice must proceed to hear and determine the

action, with respect to that chattel or part of a chattel ; or, if the

action is brought to recover two or more chattels, with respect to

those which have been replevied; in like manner and with like

effect, as if the summons had been personally served." Code of

Civil. Pro. § 2932.

The verdict or decision must fix the damages, if any, of the

prevailing party. If in favor of the plaintiff, and the chattel
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recovered was injured or otherwise depreciated in value while it

was in the possession or under the control of the defendant under

such circumstances that the plaintiff might recover damages for

the injury or depreciation in an action brought against the defend-

ant therefor, he may recover the same damages in this action,,

provided he has set forth the facts in his complaint and demanded
judgment for such damages. Id. §§ 1722, 1726.

If the verdict or decision awards to the plaintiff' a chattel, which

has not been replevied, or which has been replevied and afterward

delivered by the officer to the defendant or to a person not a party,

it must fix the value of the chattel at the time of the trial. Where
the verdict awards to the defendant a chattel which has been

replevied and afterward delivered by the sheriff to the plaintiff,

or to a person not a party, it must also fix the value of the chattel

at the time of the trial, except in one of the following cases

:

1. If the plaintiff is the general owner of the chattel, but it was
rightfully distrained doing damage, and its value is greater than

the damages sustained by the defendant by the injury for which it

was distrained, then those damages must be fixed by the verdict

or decision.

2. Where the plaintiff is the general owner of the chattel, but

the defendant has a special property therein, and the value of the

chattel is greater than the value of the special property, or the

sum charged upon the chattel by reason of the special property,

then the value of the special property, or the sum so charged, must

be fixed. Code of Civil Pro. §§ 1726, 1727, 2931.

The form of the judgment in replevin is peculiar and depends

to a considerable extent upon the prior proceedings in the action.

Judgment for the plaintiff must award to him possession of the

chattel recovered by him, with his damages, if any. If a chattel

recovered was not replevied, and the justice had obtained juris-

diction of the person of the defendant either by personal service of

the summons upon the defendant or by his appearance in the

action, judgment for the plaintiff must award to him the sum

fixed as its value, to be paid by the defendant if possession thereof

is not delivered to the plaintiff. Id. § 1730. See also § 2933.

If the chattel recovered by the plaintiff was replevied, but was

afterward delivered to the defendant or to a person not a party

to the action who has made a proper claim to it, the judgment,

besides awarding to the plaintiff the possession of the chattel, with

his damages, if any, must also award to the plaintiff the sum
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fixed as the value thereof, to be paid by the defendant if posses-

sion thereof is not delivered to the plaintiff. Id. § 1730.

Judgment for the defendant, where he has demanded judgment

for the return of a chattel which was replevied and afterward de-

livered to the plaintiff or to a person not a party to the action,

who has made the statutory form of claim to the same, mu^ award

to the defendant the possession of the chattel, with his damages,

if any, and also the sum fixed as the value thereof, to be paid by

the plaintiff if possession is not delivered to the defendant. Ih.

If, however, the plaintiff is the general owner of the chattel re-

plevied, but it was rightfully distrained doing damage and those

damages have been fixed instead of the value of the chattel as

provided in section 1Y27 of the Code; or, if the plaintiff is the

general owner of the chattel replevied, and the defendant has a

special property therein, and the value of such special property,

or the sum charged upon the chattel by virtue thereof has been

fixed, instead of the value of the chattel, as provided in the same

section, the judgment for the defendant must award to him the

sum so fixed, and if it is not collected, the delivery of the chattel,

or, if the chattel has not been replevied, or has been returned to

the defendant after replevin, judgment for the defendant must

award that he is entitled to the possession of the chattel, until the

sum so awarded is collected, or otherwise paid. Ih. See McCohb
V. Christiansen, 28 Misc. 119.

Where the plaintiff has failed to make out a case in replevin,

and the defendant does not claim title in himself, judgment for

the defendant should be merely for a dismissal of the complaint

and not for the possession of the property and damages. Nichols

V. Potts, 35 Misc. 273.

The Code makes no special provision for a judgment in favor

of the defendant in a case not included within section 1727, where
the property has not been replevied, or where it has been replevied

and afterward returned to the defendant. In such case the judg-

ment would fall within the general provision of the Code, that

"where a verdict or the decision of the justice upon a trial without

a jury is rendered in favor of either party, the justice must render

judgment against the adverse party in conformity thereto, with,

costs, except as otherwise specially prescribed by law." Code of

Civil Pro. § 3014.

The mode of enforcing a judgment in replevin will be noticed

hereafter.
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CHAPTEE XL

APPEAEAlSrCE.

§ 1. What is Meant by Appearance.

An appearance, in a legal sense, means something more than

the mere personal presence of the parties before the justice.

To constitute an appearance, the party must do some act or take

some step in the action. When the names of the parties are called

by the justice, on the return day of process, at the proper time, if

either party is present and refuses to answer to his name, or if he

merely answers to it by saying "here," and then refuses to put in

any pleading, or to take any other step in the action, there will not

be any legal appearance by the party who thus neglects or refuses

to act. Fanning v. Trowbridge, 5 Hill, 428, 430; People v.

Wilgus, 5 Denio, 58, 62. The same rule applies to an appearance

at any adjourned day. An appearance may be general or special.

A general appearance is, when a party appears in the action for

all the purposes of the action, and for the purpose of litigating the

cause upon the merits, and upon any or all the questions which

may arise in the cause. A special appearance is, when the party

appears for the sole purpose of making some motion or objection,

raising some question, or pleading some special matter which does

not relate to the merits of the action, but to some irregularity in

the pleadings, some personal privilege, or a want of jurisdiction

of person or property, or to something of a similar character.

An appearance will be deemed to be a general one, unless the

party states that it is a special appearance; and in that case, he

ought to state distinctly the purpose for which he appears. If he

appears and asks for a dismissal of the proceedings upon certain

specified grounds, he should be careful to see that they cover all

the objections which he desires to raise, for if he afterward ap-

pears generally he will not be allowed to add an objection not

included in those previously urged. McKay v. Lochner, 43 App.

Div. 43. In such case he will be deemed to have waived any objec-

tion not raised. But on the other hand, where a defendant appears
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specially for tlie purpose of insisting that the justice has acquired

no jurisdiction of his person by reason of defects in the service of

the summons, which he clearly states and points out, he has done

all that is required of him to arrest an invalid proceeding, and if

his objection is overruled, he may then appear generally and join

issue without waiving his previous objections. He is under no

obligation to abandon his defense upon the merits, but, on the con-

trary, it is his privilege and duty to make the best defense of which

he is capable. Dewey v. Greene, 4 Denio, 93 ; Avery v. Slack, 17

Wend. 85; Jones v. Jones, 108 N". Y. 415, 425; Baird v. Heifer,

12 App. Div. 23. Where no summons has been served upon the

defendant and he is brought before the justice under arrest in the

custody of the constable and puts in an answer, his appearance is

not voluntary and gives the justice no jurisdiction to proceed with

the action. Ramsey v. Robinson, 86 Hun, 511. But if a sum-

mons is issued and served, and on the return day the defendant

appears and answers and obtains an adjournment, his appearance

will be voluntary and will give the justice jurisdiction, although

the summons was void. Stevens v. Stevens, 17 Week. Dig. 481.

A justice of the peace acquires jurisdiction of the person of the

defendant by personal service of the summons upon him within

the county, defendant appearing in court in pursuance of such

service. People v. Wait, 114 App. Div. 334. The justice ought

to make an entry in his minutes whether the appearance was a

general of a special one; and, if special, he should also state the

particular grounds or purpose of such appearance. This entry

ought also to be made in his docket in entering judgment in the

action.

§ 2. When to Appear.

Except when an order of arrest has been issued in an action,

the summons will specify the day and hour for the appearance of

the parties before the justice, and the parties must appear within

an hour thereafter. The statute requires the justice to wait one

hour after the time specified in the summons for its return, unless

the parties sooner appear. Code of Civil Pro. § 2893. An ap-

pearance within this time will be sufficient.

The parties may, if they please, disregard the time fixed by the

summons for appearance, and appear and join issue at an earlier

day. This act of the parties will give the justice jurisdiction to
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hear and determine tlie action as fully as an appearance in obedi-

ence to the summons. See Fowler v. Haynes, 91 N. Y. 346;

Behan v. Phelps, 27 Misc. 718, 723.

When an order of arrest accompanies the summons, the latter is

returnable immediately upon the arrest of the defendant. If the

constable returns that he has notified the plaintiff of the arrest,

the plaintiff must appear within one hour after the defendant is

brought before the justice. If the oiScer does not so return, the

plaintiff must appear and join issue within twelve hours after the

defendant is brought before the justice. Id. §§ 2899, 2934.

§ 3. Nonappearance of the Justice.

It sometimes happens that the justice himself is absent at the

time fixed for the appearance of the parties. The Code has not

provided for such a case, except in case an order of arrest has been

issued and served. See Code of Civil Pro. § 2898. The courts,

however, have determined the effect of the nonappearance of the

justice at the appointed hour.

It is a general rule that an action is discontinued if the justice

does not appear at the place mentioned in the summons or attach-

ment, at the hour appointed, or within one hour after that time.

Stoddard v. Holmes, 1 Cow. 245 ; Wiest v. Critsinger, 4 Johns.

117; Flint v. Gault, 15 Hun, 213.

ISTeither party is bound to wait a longer time than that for the

appearance of the other, and there is no reason why the justice

should be permitted to detain the parties any longer time than

that.

When a defendant has appeared at the proper time and place

mentioned in the process, and he has there waited one hour for

the justice to appear, and he still continues absent, the defendant

may then leave. It would be an intolerable injustice to a defend-

ant if he were compelled to wait several hours, and perhaps a whole

day, for the return of a justice to attend to his business, or, in

default of such waiting, to run the risk of such judgment as the

justice might render in his absence.

It is sometimes said that a justice may thus remain absent for

several hours, and then proceed and render a valid judgment in

the absence of the defendant, if the justice was officially engaged.

The case of Hunt v. Wickwire, 10 Wend. 102, is generally cited

for this proposition, but it does not decide any such thing. The
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facts in the case were briefly these: Foot was justice, Wickwire

IDlaintiff, and Hunt defendant, in an action in a justice's court.

The action was commenced by warrant ; issue was joined, and the

cause adjourned a few days for trial, at one o'clock in the after-

noon. Hunt appeared on the day of trial with his witnesses, and

waited for the justice's appearance until five o'clock, p. m., when,

he left, the justice not having appeared. After the defendant.

Hunt had left, the justice appeared, and in the absence of Hunt a.

judgment was rendered against him, and an execution issued upon

which he was arrested. Hunt then sued Eoot, the justice, and

Wickwire, the plaintiff, for a false imprisonment, and on the trial

of that action, it appeared that the reason why the justice did not

appear at the proper time was, that he was engaged as one of the

officers of the board in holding a town meeting, and that he at-

tended to the trial of the suit before him as sooon as his official

duties at the town meeting were discharged. It was also claimed

that Hunt agreed with Wickwire that the cause need not be tried

until after the town meeting closed. The jury found that there

was such an agreement, and they, therefore, found a verdict for the

defendant. Hunt then moved for a new trial, but that was denied,

on the ground that the agreement was a conclusive defense to the'

action. And the court expressly declined to pass upon the qiies-

tion, whether the judgment woidd be void, or merely erroneous^

in case an action was discontinued by such a delay.

It is, however, well settled that the justice would be protected

in such a case, however erroneous the judgment may be. It ia

not absolutely void. Whenever the justice fails to appear at the

time and place mentioned for the retiirn of process, or within one

hour thereafter, and the defendant has been present and waited

for that length of time and then left, the justice should refuse to

proceed in the action. McCarty v. McPherson, 11 Johns. 407.

On a day when a justice's summons was returnable, there was a

blizzard of extraordinary severity, rendering all roads impassible.

The justice resided three miles from where the summons was re-

turnable. Plaintiff, after waiting an hour, and no one attending,

went to the justice, and asked him to attend to the case, but the

justice stated that he was not well enough to go out in the storm,

that he had lost jurisdiction, and would issue another summons
without costs. Held, that the justice was not liable for negligence

in performing his official duties; no bad faith appearing, and a

judicial officer not being required to meet engageinents at his
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peril. McQuckin v. Wilkins, Y5 App. Div. 167. But if the de-

fendant is still present, although more than an hour has elapsed,

the justice may then proceed to call the cause, and the parties

will be bound to appear, even if it is an hour and a half after

the proper hour. Cornell v. Bennettj 11 Barb. 657. See Thomas
V. Keeler, 52 Hun, 318.

There is another class of cases in which the justice is not absent

from the place mentioned for the return of the process, but he is

officially engaged at the time. The proper course for the justice

in that case will be, to call the cause at the proper time, and then

postpone further proceedings in it until his previous engagements

are disposed of. By pursuing such a course there will not be any
room for misunderstanding, and neither party will have any ad-

vantage over the other. The justice must, however, proceed with

the cause at the earliest possible moment, and if he does so, his

proceedings will be entirely regular. Myer v. Fisher, 15 Johns.

504; Wilcox v. Clement, 4 Denio, 160; Hunt v. Wickwire, 10

Wend. 103, language of Savage, Ch. J.

If the justice is absent on the return day of process, or upon the

adjourned day, the parties may still try the cause if they choose,

either by an express agreement, or by proceeding to trial without

objection. ^Yee'ks v. Lyon, 18 Barb. 530 ; Seymour v. Bradfield,

35 Barb. 49 ; Nellis v. McCairn, 35 Barb. 115. And such trial

may be on any subsequent day. Ih.j Stoddard v. Holmes, 1 Cow.

245. But the agreement to try the cause in that matter will not

bind any one but those who are parties to it. And if there are

several defendants, and one of them proceeds to trial, the proceed-

ings will be regular as to him, but not as to those defendants who
did not agree to the arrangement, and who did not appear at the

trial. Stoddard v. Holmes, 1 Cow. 245.

If the defendant insists upon specified conditions before he will

consent to try the cause, the conditions must be complied with, or

the defendant is not bound to try it ; and if the plaintiff proceeds

with the cause in the defendant's absence, and without performing

such conditions, any judgment which he may recover will be re-

versed. Weeks v. Lyon, 18 Barb. 530.

§ 4. Nonappearance of the Plaintiff.

The Code provides that a judgment of nonsuit, with costs, must

be rendered against a plaintiff, prosecuting an action before a jus-
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tice of the peace, if he fails to appear within one hour after the

summons is returnable, or within one hour after the time to which

the trial has been adjourned. Code of Civil Pro. § 3013 ; Howell

V. Gapelli, 9 App. Div. 18 ; Morris v. Bleakley, 1 Hilt. 90 ; Hand-

sliaw V. Arthur, 89 Hun, 179 ; Todd v. Doremus, 60 Hun, 385.

In an old case, decided under the Revised Statutes, the plaintiff

did not appear within the hour following the time fixed in the

summons, but the defendant was present and insisted that the

justice should call the cause and nonsuit the plaintiff. The jus-

tice refused to do so, but informed the defendant that he would

call the cause within five minutes of such time; the defendant

•objected to this and left the justice's office. After he left, and

within five minutes of the proper time for calling the cause, the

plaintiff appeared and proceeded with the cause in the absence of

the defendant, and obtained a judgment against him. The Su-

preme Court reversed this judgment, and held that a justice had

no authority to compel the defendant to wait five minutes for the

appearance of the plaintiff. Wilcox v. Clementj 4 Denio, 160.

But if the plaintiff is near the ofiice, and is seen to be approaching

it, for the purpose of appearing in the action, the justice may
refuse to call the cause and nonsuit the plaintiff. The defendant

will be bound, in such a case, to wait until the plaintiff arrives, if

that is within a few minutes. And if the justice informs the

defendant that he will call the cause as soon as the plaintiff can

reach the office, the defendant will be bound to wait so long or

lose his defense if he leaves the court. Barber v. Parker, 11

Wend. 51. See Thomas v. Keeler, 52 Hun, 318 ; Hardenburgh v.

Fish, 61 App. Div. 333.

Where an order of arrest has been issued, the defendant arrested

and brought before the justice, and the constable returns that he

has notified the plaintiff of the arrest, the plaintiff must appear

within one hour after the defendant is brought before the justice,

otherwise judgment of nonsuit must be rendered against him.

Code of Civil Pro. § 2899.

§ 5. Nonappearance of the Defendant.

Where the defendant makes default in appearing or pleading

upon the return of a summons which has been duly served, the

justice must hear the allegations and proofs of the plaintiff and
render judgment according to law and equity as the very right of
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the case appears. Code of Civil Pro. § 2988. This is the rule

in ordinary cases; hut where a verified complaint has been served

with the summons in a case in which such service is allowable, and

the defendant fails to answer the complaint at the time of the

return of the summons, he is deemed to have admitted the allega-

tions of the complaint as true, and judgment may be rendered for

the plaintiff for the amount demanded in the complaint, with

costs, without further proof. Laws of 1881, ch. 414, § 4. Lent

V. Moyer, 91 IST. Y. Supp. 975.

If the defendant appears on the return day of the process, and

the justice and the plaintiff are still present in court, the defend-

ant may interpose his answer or defense as a matter of right, even

if the plaintiff had previously put in his complaint, and the cause

had been adjourned to a subsequent day for trial, and for the pur-

pose of allowing the plaintiff an opportunity of getting his wit-

nesses. Pichert v. Dexter, 12 Wend. 150; Lowther v. Crummie,

8 Cow. 87.

If the defendant appears on the return day of the process, but

not at the time mentioned, nor within an hour of it, he may still

interpose his defense, if the plaintiff is proceeding with the trial

on that day, and such trial is then progressing. The plaintiff

must be supposed to have been ready for trial, or he would not

have proceeded with it, and he has no reason for depriving the

defendant of a defense upon the return day. The justice may,

however, receive the answer of the defendant, and then adjourn

the cause on motion of either party, in the same manner as though

the trial had not been commenced. A refusal to receive such

defense, or to adjourn the cause in such a case, will be a ground

for reversing the judgment. Sweet v. Coon, 15 Johns. 86

;

Atwood V. Austin, 16 Johns. 180 ; Lowther v. Crummie, 8 Cow.

87 ; Pickert v. Dexter, 12 Wend. 150.

If the defendant fails to appear at all on the return day of the

process, but he does appear on the day to which the cause has been

adjourned for the convenience of the plaintiff, to enable him to

prove his case, the defendant cannot then claim to interpose a

defense as a matter of right, and if the justice refuses to permit

him to defend the action, such refusal will not be error.

Sammis v. Price, 4 Denio, 576 ; Jenkins v. Prown, 21 Wend. 454

;

Snell V. Loucks, 11 Johns. 69. But the defendant will not be

remediless, even if the justice should refuse to permit such defense,

provided the defendant is able to make a satisfactory excuse for his

155
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default, and to show that he has a defense to the action upon the

merits; for, in such a case, the County Court is authorized to

set aside the judgment of the justice and order a new trial. On
an appeal from a judgment of a justice, under Code of Civil

Procedure, section 3064, affidavits of the defendant and his at-

torney were held not to show a satisfactory excuse for the default

of the defendant, nor that a manifest injustice has been done so

as to authorize the setting aside of the default. Coleman v. Ready,

105 K Y. Supp. 299.

If the defendant fails to appear on the return day of the process,

but he appears on the adjourned day, the justice may, in his

discretion, permit a defendant to then interpose a defense. Sam-

mis V. Brice, 4 Denio, 576; Jenkins v. Brown, 21 Wend. 454;

Mead v. Darragh, 1 Hilt. 396. And if the defendant by affidavit,

or upon being sworn by the justice, shows a satisfactory reason for

not appearing on the return day, the justice ought to receive his

defense. But the justice may, and he ought, as a matter of justice

to the plaintiff, to allow the defense upon such terms as will be

just to both parties.

If an adjournment of the cause becomes necessary to the plain-

tiff in consequence of permitting such defense, the defendant ought

to be required to consent to such adjournment, and to pay to the

plaintiff such a sum as will pay his witnesses, and the other neces-

sary costs, charges, and expenses of the cause down to the time of

putting in such defense. A justice should endeavor to so exercise

his discretion as to advance the cause of justice, and to secure the

full and just rights of both parties.

If the defendant did not appear on the return day of the

process, nor on the adjourned day, until after a witness has been

sworn and examined on the part of the plaintiff, it seems that he

will be too late even if the justice is disposed to permit the defense.

Montfort v. Hughes, 3 E. D. Smith, 591, 593; Mead v. Darragh,

1 Hilt. 396.

The defendant will clearly be too late if he does not appear

until after judgment has been rendered, whether such appearance

is on the return day or on the adjourned day. After judgment is

rendered, the justice has no legal power to vacate it and permit a

defense. That would be granting a new trial, a power which is

not delegated to justices of the peace. Alhurtis v. McCready, 2

E. D. Smith, 39 ; Harden v. Woodside, 2 E. D. Smith, 37 ; People
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V. Delaivare^ etc., 18 Wend. 558 ; Dauchy v. Brown, 41 Barb.

555.

§ 6. How the Parties Are to Appear.

A party to an action before a justice of the peace, who is of full

age, may appear and prosecute or defend the same in person or

by attorney, at his election, unless he has been judicially declared

to be incompetent to manage his affairs. Code of Civil Pro.

§ 2886.

In discussing the subject of parties, it has been shown that an

infant plaintiff must appear by a guardian appointed for that

purpose before the issuing of the summons in the action. The pro-

ceedings to obtain such appointment, and the effect of an appear-

ance by an infant without first securing the appointment of a

guardian, has been there discussed. In the same chapter it has

been shown that no proceedings can be taken against an infant

defendant after the service and return of a summons against him,

until a person has been appointed to appear as his guardian for the

purpose of the action. The mode of securing such appointment,

and the effect of an omission to secure such appointment before

further proceedings in the action have been sufficiently noticed in

the same connection.

A married woman appears, prosecutes, or defends an action or

special proceedings alone or joined with other parties as if she was

single.

Idiots, lunatics, and all other persons who are non compos men-

tis, if they are of full age, must sue and be sued in their own
names, and they must appear in person. Lane v. Schermerhorn,

1 Hill, 97 ; McKilUp v. McKillip, 8 Barb. 552. See Code of Civil

Pro. § 2886. A committee of the property of a lunatic, appointed

as prescribed by the Code, may maintain in his own name, adding

his official title, any action or special proceeding which the person

with respect to whom he is appointed might have maintained if

the appointment had not been made. See Code of Civil Pro.

§ 2340
J
Koephe v. Bradley, 9 App. Div. 391.

§ 7. Appearance by Attorney.

As we have seen, a party to an action before a justice of the

peace, who is of full age, may appear and prosecute or defend the
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same, in person or by attorney, at his election, unless he has been

judicially declared to be incompetent to manage his affairs. Code

of Civil Pro. § 2886.

There are no attorneys-at-law in a justice's court, but all attor-

neys who appear are attorneys. in fact merely, or agents. 8perry
V. Reynolds, 65 IST. Y. 1Y9 ; Bailey v. Delaplaine, 1 Sandf. 11, 13

;

Peck V. Hayes, 14 Civ. Pro. R. 110 ; Barnes v. Sutlijf, 24 Misc.

526 ; Behan v. Phelps, 27 Misc. 718, 723. An attorney acting for

a party in a justice's court, does so as an attorney in fact, and his

authority ceases when the case is finally submitted. Cutting v.

Jessmer, 101 App. Div. 283 ; McLear v. Reynolds, 76 App. Div.

267 ; Beardsley v. Pope, 88 Hun, 560. But as soon as an appeal

is taken to the county court, the respondent has a right to appear

therein by an attorney at law, and an offer of judgment by such

attorney is effectual, although made before ten days have elapsed

from the filing of the justice's return. Brown v. Nichols, 42 IST.

Y. 26; Wi^ig v. Rionda, 125 'N. Y. 678. The person so appear-

ing, if duly authorized to appear for a party, may represent him

as effectually as though the party was present and acting in person.

See Hughes v. Mulvay, 1 Sandf. 95.

A person shall not ask or receive, directly or indirectly, com-

pensation for appearing as attorney in a court or before any magis-

trate in the city of New York, or make it a business to practice

as an attorney in a court or before a magistrate in said city, unless

he has been regularly admitted to practice, as an attorney or

counselor, in the courts of record of the state. Penal Law, section

271 ; Laws 1909, chapter 88, section 271 ; Consolidated Laws,

chapter 40, section 271.

A person who violates the last section is guilty of a misdemeanor,

and shall be punished by imprisonment in the county jail not

exceeding one month, or by a fine of not less than one hundred

dollars or more than two hundred and fifty dollars, or by both such

fine and imprisonment. But this and the last section do not apply

to a case where a person appears in a cause to which he is a party.

Penal Law, section 272.

A judge, justice or magistrate within the city of New York
who knowingly permits to practice in his court, a person who has

not been regularly admitted to practice in the courts of record of

this state, is guilty of a misdemeanor, and shall be punished by

imprisonment in the county jail, not exceeding one month, or by a
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fine of not less than one hundred dollars or more than two hundred

and fifty dollars, or by both such fine and imprisonment.

But this section and section two hundred and seventy-one do not

apply to a case where a person appears in a cause to which he is a

party. Penal Law, section 1876.

Subject to these exceptions, any person other than the constable

who served the summons or the venire, or the law partner or clerk

of the justice, may be the attorney for a party to an action before

a justice of the peace. Code of Civil Pro. § 2889. See Knight v.

Odell 18 How. 279.

The attorney's authority may be conferred orally or in writing.

Code of Civil Pro. § 2890. A mere verbal request is a sufficient

authority to appear and act as attorney for a party. Murray v.

House, 11 Johns. 464 ; Gaul v. Groat, 1 Cow. 113 ; Tulloch v.

Cunningham; 1 Cow. 256; Pixley v. Butts, 2 Cow. 421. So the

authority may be contained in a letter written to the attorney.

Bush V. Miller, 13 Barb. 481. It is seldom that a party author-

izes an attorney in express terms "to appear" for him. He
ordinarily employs him to manage and conduct the suit. The

authority to appear is implied from the employment, and proof

that a person is the plaintiff's attorney is equivalent to proof that

he is authorized to appear for him. Barnes v. Sutlijf, 24 Misc.

526.

The Code provides that the justice shall not suffer a person to

appear as an attorney unless his authority is admitted by the

adverse party, or proved by the affidavit or oral testimony of him-

self or another. Code of Civil Pro. § 2890. This statute was

passed for the protection of the adverse party, and was intended

to compel a party who appears in justice's court by attorney to

make proof of the attorney's authority to appear and thus make

the record a protection to the adverse party against subsequent

proceedings or litigation instituted upon the same cause of action.

Barnes v. Sutlijf, 24 Misc. 626. What will amount to an admis-

sion by the adverse party of the authority of the attorney to appear

will depend upon circumstances. As 'the statute was not passed

for the protection of a party for whom an attorney may appear,

but for the protection of the opposite party, that party can waive

any proof of the attorney's authority, and will waive it by not

objecting to the authority to appear. Ackerman v. Finch, 15

Wend. 652; Sperry v. Reynolds, 65 K Y. 179, 182, 183; Biclcey



2470 APPEARANCE.

V. Christie, 40 Hun, 278 ; Peck v. Hayes, 14 Civ. Pro. E. 110,

3 N. Y. Supp. 836.

The justice has no right to permit a person to appear as attorney

for another on the ground that he knows that the attorney has been

employed by such party to appear. Beaver v. Van Every, 2 Cow.

249. Formerly the authority of an attorney for a party to appear

must be proved by the attorney himself, or other competent testi-

mony, unless admitted by the opposite party and an affidavit or

other proof made before the case was called was not sufficient.

Fanning v. Trowbridge, 5 Hill, 428. And it was held that the

justice had no right to act upon information relating to the parties

or the suit which he has picked up when out of court. Lester v.

Crary, 1 Denio, 81. But under the present statute the proof can

be made by affidavit filed with the justice on the return day of the

summons. Barnes v. Sutlijf, 24 Misc. 526.

If an attorney swears to his authority to appear at the time of

joining issue, he cannot be required to swear to his authority to

appear in the subsequent proceedings in the action. And if either

party wishes proof of the authority of an attorney to appear for

the opposite side, such proof must be required at the time of ap-

pearance in the action. Treadwell v. Bruder, 3 E. D. Smith, 597.

Where, on the joining of the issue in an action before a justice

of the peace, a person appeared in behalf of one of the parties

without objection and without producing any authority, but on

the trial of the cause such party appeared in person, it was held

that such appearance by the party was evidence of the authority

of the person who joined issue to appear for him. Underhill v.

Taylor, 2 Barb. 348, and Andrews v. Harrington, 19 Barb. 343.

But see Fanning v. Trowbridge, 5 Hill, 428.

In an action brought by two overseers of the poor against a

defendant to recover a penalty, the attorney for the plaintiffs

swore that he was authorized by one of the overseers to answer

in the suit. It was provel on the trial that the plaintiffs were

such overseers, and the court held that the authority was suffi-

ciently proved. Andrews v. Harrington, 19 Barb. 343..

The law partner of one who is the official attorney of a munici-

pal corporation is not entitled, upon proof of that fact, to appear

as attorney for the corporation in a justice's court. Wilcox v.

Clement, 4 Denio, 160.

The defendant's wife is not, as such, authorized to appear for

him in a suit before a justice, but where she appears and pleads.
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employs counsel, amends tlie pleadings, and brings the defendant's

children as witnesses at the trial, the justice is warranted in infer-

ring authority. Hughes v. Mulvey, 1 Sandf. 92.

When a father appears as attorney for his son, who is a defend-

ant, slight proof of authority is sufficient. In such a case, where

it was proved that the defendant said to his father the night before

the trial that he must be there, when he was speaking of the suit,

it was held to be enough, although nothing was said about the

absence of the defendant at that time, nor that his father was to

appear for him. Oavl v. Oroat, 1 Cow. 113.

A party may appear in a justice's court by an infant attorney.

Pech V. Hayes, 14 Civ. Pro. E. 110, 3 K T. Supp. 836.

It is irregular for one attorney to appear for both parties.

Sherwood v. Saratoga, etc. R. B. Co. 15 Barb. 650.
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CHAPTER XII.

PEOCEEDINGS BEFOEE PLEADING.

§ 1. Objections to Irregularities, Etc.

After the summons has been served upon the defendant he may
either appear in the action or refuse to do so. What constitutes

an appearance has been explained in the preceding chapter. When
the summons has been accompanied by an order of arrest, the de-

fendant will have no choice whether to be present before the jus-

tice or not. But the mere presence of the party in such a case is

not an appearance, and if the defendant does not regularly appear

in the action, he will not waive any objection which he might

have taken if he had not been personally present. It is a volun-

tary and regular appearance alone that can be construed into a

waiver of legal rights, if such waiver is to result from the act of

appearing in the action. When the plaintiff's proceedings are

so defective that the justice has no jurisdiction over the person

of the defendant, no objection need be made for the purpose of

securing the rights of the defendant. Because if he refuses to

appear in the action, and does not in any manner waive such ob-

jections, he may at any time and in all places question the validity

of the proceedings or of the consequent judgment if one is rendered

in the action.

In relation to the subject-matter of the action there can be no
danger of waiving rights by an appearance, because it is well set-

tled that even express consent will not confer jurisdiction in such

a case, and, as a necessary consequence, there could not be a juris-

diction which is merely implied from a waiver by taking steps in

the action when an express agreement could not confer it. But
when the justice has jurisdiction of the subject-matter of the ac-

tion, and the only defect in his jurisdiction relates exclusively to

the process, either as to its form, or as to the preliminary proceed-

ings to procure it, the defendant may waive such defects, and thus

render the jurisdiction over his person complete. And, in such

cases, it is not necessary that the defendant should expressly agree

to waive the errors or defects; for, if he voluntarily appears in
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the aetiorij without any objection on account of such defects or

errors, he will be deemed to have voluntarily waived them, and to

have consented to consider the proceedings regular.

It is important, therefore, for a defendant, before he appears in

the action or takes any steps in it, to consider whether there are

any irregularities on the part of the plaintiff, of which the defend-

ant may avail himself. If there are such irregularities, it is the

duty of the defelidant to raise the objection at the earliest mo-
ment if he would avail himself of them upon an appeal from any
judgment which may be rendered against him in such action. The
proper time to raise and urge all such objections is, on the first

appearance of the parties before the justice on the return day of

the process, and before any steps have been taken in the action.

As soon as the cause is called by the justice, the defendant ought

distinctly to state to the justice and to the opposite party, the ob-

jections which are relied upon by such defendant. And if the

defect is one which is not amendable, the defendant ought, after

specifying the particular defects or irregularities, to ask the jus-

tice to dismiss the action. If the justice overrules the motion,

the defendant may except to such decision, and the question will

then be upon the record, so that the legality of the decision can be

subsequently reviewed if that becomes proper or important.

The action pending before the justice may be one in which a

provisional remedy has been granted by the justice, either irregu-

larly or in an unauthorized case. While the defects in these pre-

liminary proceedings may not be such as to deprive the justice of

jurisdiction of the action or the plaintiff of the right to main-

tain it, they may be of suiEcient importance to authorize the de-

fendant to make application to the justice for an order setting

aside or vacating the provisional remedy. In some cases the ap-

plication must be made upon the return of the summons, and in

others it may be made afterward. Thus, if the plaintiff has been

arrested, he may, upon the appearance of the plaintiff before the

justice, or at any time afterward before judgment, apply to the

justice for an order discharging him from arrest. Code of Civil

Pro. § 2901. If the application is granted, the discharge of the

defendant from arrest will not affect the jurisdiction of the justice

over the action, which must proceed as if it had been commenced

in the ordinary manner. Id. § 2902.

So a defendant, whose property has been attached, may, upon

the return day of the summons, move to vacate the attachment.
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Unlike the application for discharge from arrest, this motion must

be made on the return day of the summons. If the summons
which accompanied the warrant was personally served upon the

defendant, or if he has appeared generally in the action, vacating

the warrant will not affect the jurisdiction of the justice to hear

and determine the action. It affects merely the custody and con-

trol of the property during the pendency of the suit ; and if this is

important to the defendant he should make his motion to vacate

or modify the warrant at the return of the summons, for the sim-

ple reason that the statute does not authorize the application at

any other time. If the summons was not personally served upon

the defendant and his property has been attached, he should appear

specially on the return of the summons for the purpose of va-

cating the attachment and obtaining a dismissal of the action,

provided, of course, that there are sufficient defects in the plain-

tiff's proceedings to justify the application.

The statute does not authorize an application to vacate or set

aside proceedings by which a requisition has been obtained and

the property of the defendant replevied in an action to recover

a chattel in a justice's court. The defendant may except to the

sureties in the plaintiff's understanding provided he does so at

least two days before return day, unless he requires a return of

the chattel. If he does not so except, he is deemed to have waived

all objection to them. Code of Civil Pro. § 2924. So he may
require a return of the chattel replevied, instead of excepting to

the sureties in the plaintiff's undertaking, but this must be done

before the return of the summons. Code of Civil Pro. § 2925.

The proceedings to obtain the allowance of the undertaking given

by the plaintiff or the defendant are all the proceedings authorized

to be taken between the return of the summons and the joinder of

issue which are in any way peculiar to the action of replevin.

It is the duty of the justice to permit either party to examine
all the process, affidavits, bonds, securities, pleadings, or other

proceedings in the action, which are filed with him. And he is

bound to do so in season to permit either party to examine them
in due time to take a legal objection to them if they are defective.

A defendant, therefore, has a full opportunity to know of any
defects in the plaintiff's process, affidavits, etc., and if he neglects

or refuses to examine them or to object to them, it is entirely

proper to regard his conduct as an agreement to waive such de-

fects. Again, if the process has been irregularly or illegally served.
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the defendant has a full opportunity to know it, and he can make
a proper objection on that ground, on the return day of such proc-

ess. If he fails or declines to do so, he will waive the irregu-

larity. There are other objections which may be taken on an ad-

journed day, but those will be discussed in a subsequent place,

since it is not intended to notice any matters here, except such

as relate to the return day of the process for commencing the

action.

But there are some other important considerations which ought

not to be overlooked, although they do not relate to defects in the

process. If the justice is a material witness for the defendant,

lie must raise that question at the return day and in due season.

The manner of doing this will be explained in a subsequent chap-

ter. So, again, if the defendant desires to raise a question as to

the title to lands, or he intends to rely upon a title to lands as his

defense, he must take the proper steps to secure his rights, or he

will waive them. This subject will also be discussed fully in a

subsequent place.
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CHAPTER XIII.

JUSTICE A MATERIAL WITNESS.

§ 1. General Principles.

In the administration of the laws, it is important that there

should he purity and impartiality as well as every reasonable

facility for the investigation of the questions to be tried. One of

the first principles, therefore, is, that no person can act as a judge

and a witness in the same action. If such acts were tolerated, it

is evident that injustice must result, for it is not to be supposed

that a person acting as judge would not attach quite as much im-

portance to his own evidence as to that of any other witness. The
statute requires the justice who tries the cause, to administer the

oaths to the witnesses who are sworn. No justice could admin-

ister an oath to himself, and thus act as court as well as witness.

And it would not make any difference as to his right to be a wit-

ness, even if he were sworn by another justice. If he should be

so sworn, and then give evidence, it would be error, and- any

judgment which he might render would be reversed on appeal.

Perry v. Weyman, 1 Johns. 520. The parties, however, may
waive the objection, and if the justice is sworn by another justice,

and he then testifies as a witness without any objection, this will

be deemed to be evidence given by consent, and no advantage can

be taken of it on an appeal. Cobh v. Curtiss, 8 Johns. 470. But,

where an objection is taken, it will be error for the justice to be

thus sworn and give evidence. And, so far is this rule extended,

that it will be illegal to swear one of three referees as a witness on

a trial before them, if an objection is duly taken to that course.

Morss V. Morss, 11 Barb. 610.

The law, however, has made ample provision for securing the

evidence of a justice before whom a cause is pending. If, before

an issue of fact is joined in an action or special proceeding, the

defendant, or, where he has not been arrested, his attorney, pre-

sents to the justice satisfactory proof, by affidavit, that the jus-

tice, before whom the action or special proceeding is pending, is

a material witness for the defendant, without whose testimony he
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cannot safely proceed to trial, setting forth the particular facts

and circumstances which he expects to prove by him; the justice

must forthwith make a written order, directing the action or

special proceeding to be continued before another justice of the

same town or city, named in the order. Code of Civil Pro. § 3151.

§ 2. The Application for the Order.

The application for the order must be made before an issue of

fact is joined in the action or proceeding, which is equivalent to

saying that it must be made after the complaint has been filed and

before the defendant files his answer to it; for, until the com-

plaint is filed, the defendant cannot know with certainty what

cause of action will be alleged against him, and, therefore, cannot

know whether the justice will or will not be a material witness for

him upon the trial of the cause. If the defendant has demurred

to the complaint and thus raised a question of law, the application

may be made after the determination of this issue if still necessary

or advisable.

If there are several defendants and the justice is a material

witness for one of them, but not for the others, the application

should be made by that one, and in a proper case should be granted.

If, after an inspection of the complaint, the defendant is con-

vinced that the justice is a material and necessary witness for

him, he ought to state that fact to the justice and ask for time to

prepare the necessary affidavit, and that the case be in the mean-

time held open. The affidavit need not be long, and should re-

quire but little time in its preparation. It should be entitled in

the action; should allege that the deponent is a party defendant

therein, if the affidavit is made by the party, or that the deponent

is the attorney for the defendant, if the affidavit is made by the

attorney ; should allege in the language of the statute or in equiva-

lent terms, that the justice before whom the action or proceeding

is pending is a material witness for the defendant, without whose

testimony he cannot safely proceed to trial, and in addition should

set forth the particular facts and circumstances which the deponent

expects to prove by the justice. The affidavit in its entirety should

present satisfactory proof that the justice is a material witness

for the defendant without whose testimony he cannot safely pro-

ceed to trial. This is the ultimate fact to be established which

the other allegations must tend to support. As this fact must be

established by affidavit, it may be necessary to state briefly the
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nature of the plaintiff's demand as disclosed by the complaint

filed in order that it may appear, without resort to the pleading^

that the facts which the defendant expects to prove by the justice-

would tend to defeat or diminish a recovery upon that demand.

The language of the statute requiring "satisfactory proof" of

the essential fact is not to be construed as giving to the justice

an arbitrary discretion whether he will proceed with the action

or not. The statute does not mean that the defendant shall pre-

sent an affidavit sufficient to convince the justice that he is a ma-

terial witness, notwithstanding his previous recollection or want

of recollection of the facts stated. The justice has no right to

use his belief or recollection as an answer to the application. Hop-
hins V. Cabrey, 24 Wend. 264; Branson v. Gutches, 17 App. Div.

204; Young v. Scott, 3 Hill, 32. He is not permitted to say,

"Knowing that the statement made in the affidavit is false, I

therefore deny the motion." See Branson v. Gutclies, 17 App.

Div. 204. All that the statute requires is that the facts presented

by the affidavit shall be such that the justice, forgetting his indi-

viduality, can judicially determine that the person named in the

affidavit is a material witness for the defendant, and that without

his testimony the defendant cannot safely proceed to trial.

It is held in a number of cases that the affidavit must contain

facts showing that the justice is not only a material but a neces-

sary witness for the defendant ; and that, for the purpose of show-

ing this fact, the affidavit should state in substance that he is un-

able to probe the facts before set forth in his affidavit by any other-

witness as fully as by the justice. See Young v. Scott, 3 Hill,,

32 ; Board of Commissioners of Excise v. Doherty, 16 How. 46

;

Murtha v. Walters, 2 Sandf. 517. In fact, an allegation of this

nature is considered essential and inserted in the majority of the-

precedents found in the reports. See Hophi/ns v. Cabrey, 24

Wend. 264; Bronson v. Gutches, 17 App. Div. 204. In view of

these decisions it will be the proper and safer practice to insert

such an allegation in the affidavit used upon the motion when the

affidavit can be truthfully verified with that addition ; or, if there

are other witnesses to the facts which it is expected to prove by
the justice, but their testimony for any reason cannot be obtained

upon the trial, to state that fact and the reason why such testi-

mony will not be available.

It may not be too presumptuous to suggest in this connection

that a defendant has a legal right to present upon a trial the tes-

timony of as many witnesses as he may have to a matter material
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to the issues involved; and the fact that the testimony which he

expects from the justice may be, in a certain sense, cumulative,

does not necessarily show that without the testimony of the justice

he may safely proceed to trial, as, on a sharply contested question

of fact, the testimony of the justice might turn the scale in the

defendant's favor, and its absence might result in his defeat.

§ 3. The Order Continuing the Action Before Another Justice.

Upon the filing of the proper affidavit, the statute makes it the

duty of the justice forthwith to transfer the trial and determina-

tion of the same to another magistrate.

In determining whether a proper case is presented for such

transfer, the justice will take into consideration the materiality

of the facts alleged to be expected to be proved by him, but not

whether he can give the expected testimony. He is to determine

whether, assuming that he could testify to the facts stated in the

defendant's affidavit, the testimony expected from him would tend

to constitute a defense to the plaintiff's cause of action, and

whether the defendant can safely proceed to trial without such tes-

timony. On these questions he is entitled to require "satisfac-

tory proof." What is such proof has been considered elsewhere.

If he is judicially satisfied with proof presented, he should

forthwith make a written order directing the action or proceeding

to be continued before "another justice of the same town or city,,

named in the order. Code of Civil Pro. § 3151. For drawing

this order he is entitled to a fee of twenty-five cents (Id. § 3322),,

and may refuse to sign the order until his fee is paid. Id. § 3328.

Form of the Order.

Justice's Coxjet.

Daniel Stewaet

against

Haevet Smith,

Before William Black,

Justice.

This action having been commenced before the undersigned jus-

tice of the peace of the town of , in the county of ,,
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and the parties having appeared before said justice upon the re-

turn of the summons, and the defendant, upon so appearing, and

before the joinder of an issue of fact therein, having presented to

said justice satisfactory proof, by affidavit, that said justice is a

material witness for the defendant, without whose testimony he

cannot safely proceed to trial.

Ordered, That said action be continued before Peter White,

Esquire, a justice of the peace of the town of , afore-

said.

Dated June 24, 1914. WILLIAM BLACK,
Justice of the Peace.

§ 4. Proceedings Under the Order.

Where an order is made, as prescribed in the last section, the

constable must forthwith take it, and all other papers in the ac-

tion, with the body of the defendant, if he is under arrest, before

the justice named in the order. The plaintiff or petitioner must
forthwith appear before that justice, who must take cognizance

of the action or special proceeding, and must proceed therein as

if it had been commenced before him. Costs, recovered in the

action or special proceeding, include the fees allowed by law, for

services performed by the constable and the justice, before the

transfer, together with the fees allowed by law, for the proceedings

before the justice to whom the cause is transferred. Code of Civil

Pro. § 3152.

If the order denies the motion to transfer the cause before an-

other justice, the defendant may join issue and proceed with the

trial before the justice, or may refuse to participate therein, and
in either case, if judgment is rendered against him, may review

the action of the justice, in denying his application, by appeal.

See Hopkins v. Cabrey, 24 Wend. 264; Branson v. Gutches, 17

App. Div. 204.

§ 5. Transfer of Action on Expiration of Term.

If the term of office of a justice of the peace is about to expire,

or he is about to remove from the town or city, before judgment is

rendered in an action, or a final order is made in a special proceed-

ing, pending before him, he must previously make a written order,

reciting the fact, and directing the action or special proceeding
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to be continued before another justice of the same town or city,

named in the order. Code of Civil Procedure, section 3150 ; The
mere appointment of a justice of the peace to the office of city

recorder does not of itself cause the justice's term as justice to

expire, within the meaning of the Code of Civil Procedure, section

3150, authorizing a justice to transfer a cause when his term of

office is about to expire. De Zur v. Provost, 99 App. Div. 14.

And under the provisions of said section, the mere recital in the

order of removal of the cause that his term is about to expire,

does not confer authority upon him to make the transfer, unless

it is correct . lb. And under the Public Officers' Law, (Laws 1909,

chapter 51, section 30) (Consolidated Laws, chapter 4T, section

30,) providing that where a vacancy occurs in any office the "un-

expired term" shall be filled in a certain manner, the occurring of

a vacancy by resignation is not the expiration of a t«rm of office,

within the meaning of section 3150 of the Code of Civil Procedure

requiring a justice to transfer causes to another justice, where his

term of office is about to expire. lb.

Under the Code of Civil Procedure, section 3150, and section

3152, which provides that the papers shall forthwith be sent to the

justice to whom the transfer is made, and that the plaintiff shall

forthwith appear before him, the order of transfer should be made

on notice to the defendant, or in open court, although no specific

provision to that effect is made in the statute. lb.

156
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CHAPTER XIV.

OFFBB OF JUDGMENT.

§ 1. When and in What Cases the Offer is Proper.

It frequently happens that a defendant in an action brought in

justice's court does not deny the plaintiff's right to recover judg-

ment for some amount, but does dispute the amount of the plain-

tiff's demand. As he is, therefore, certain of having a judgment

rendered against him, he naturally seeks to avoid the payment of

costs of unnecessary proceedings, and at the same time prevent

a recovery, for a greater sum than is due. His remedy in such

case is to make the plaintiff an offer of judgment.

Except in an action to recover a chattel, the defendant may,

upon the return of the summons and before answering, file with

the justice a written offer to allow judgment to be taken against

him for a sum therein specified, with costs. If there are two or

more defendants, and the action can be severed, a like offer may be

made by one or more of the defendants against whom a separate

judgment may be taken. Code of Civil Pro. § 2892. And judg-

ment may be entered, under Code of Civil Procedure, section 1274,

subdivision 2, for a debt not yet due. St. John Woodworking Co.

V. Smith, 82 App. Div. 348.

Form of Offer of Judgment.

Justice's Couet.

JoHw Doe

against

RicHAED Roe.

"Before Petee W. Plantz, Justice.

: SiE.—Take notice that the defendant, Richard Roe, hereby

offers to allow judgment to be taken against him by the plaintiff for



OFFEE OF JUDGMENT. 2483

the sum of twenty-five dollars, with costs, pursuant to section 2892
of the Code of Civil Procedure.

Dated, June 10, 1914.

EIOHARD ROE.
To John Doe, Plaintiff.

§ 2. Acceptance of the Offer and Proceedings Thereupon.

If the plaintiff elects to accept the offer, he must signify his

acceptance by filing a written acceptance of the offer with the jus-

tice before taking any other proceeding in the action. The jus-

tice must then render judgment accordingly. Code of Civil Pro.

§ 2892. An offer of judgment and acceptance constitute a con-

tract, and are to be construed and the effect determined by the

conditions of the pleadings at the time the offer was made. Aiel

V. Bischoff, 99 App. Div. 248 ; Shepherd v. Moodhe, 150 K Y.

186; Tompkins v. Ives, 36 N. Y. 75.

Form of the Acceptance.

Justice's Court.

John Doe

against

ElCHAED KoE.

Before Petee W. Plantz, Justice.

I hereby accept the offer of the defendant to allow judgment to

be taken against him in this action for the sum of twenty-five dol-

lars, with costs.

Dated June 10, 1914. JOHN DOE,
Plaintiff.

The judgment rendered by the justice upon the offer and ac-

ceptance will be in the ordinary form of a judgment for the

plaintiff. The docket of the justice will show the title of the
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action; the issui'ng of the summons; the return of service; the

appearance of the parties upon the return day ; the nature of the

cause of action set forth in the plaintiff's complaint; the filing

of the offer of jiidgment by the defendant, stating the substance

of the offer ; the filing of the acceptance of the offer by the plain-

tiff; and an ordinary judgment in favor of the plaintiff for the

sum specified in the offer, with costs. The objection that the state-

ment on which the judgment was entered is insufiicient, cannot

be taken by grantees of the judgment creditor, who became such in

fraud of creditors. St. John Woodworking Co. v. Smith, 82 App.

Div. 348; Carpenter v. Osbom, 102 jST. Y. 552; Neusbaum v.

Keim, 24 K Y. 325.

§ 3. Effect of Nonacceptance of the Offer.

No proceedings are necessary on the part of the plaintiff in

case he does not elect to accept the offer, further than to orally

reject it. If an acceptance is not filed, the offer cannot be given

in evidence upon the trial, and if the plaintiff fails to obtain a

more favorable judgment he cannot recover costs from the time of

the offer, and must pay the defendant's costs from that time.

Code of Civil Pro. § 2892. In that case the defendant's costs

from the time of the offer should be set off against the recovery

and a single judgment for the difference entered, and not separate

judgments for each party. Southard v. Becker, 15 Misc. 436.

If the plaintiff recovers a judgment more favorable than the

offer, the position of the parties will be the same as if no offer

had been made, except that the justice is entitled to a fee of five

cents for filing the defendant's offer.
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CHAPTEE XV.

JOINDEE OF CAUSES OF ACTION.

§ 1. General Statutory Provisions.

Before considering the general subject of pleading, it is im-

portant to consider what causes of action may be joined, and what

causes of action must be joined in the same action. The Code has

abolished the forms of actions, but it has not abolished the dis-

tinctive features of the several classes of actions ; and the reme-

dies available in one class of actions may be wholly unsuited to

an action of another class, so that the joinder of the two causes

of action would result in a conflict of rights and result in hope-

less confusion. The statute therefor specifies what causes of

action may be united in the same complaint, and, by implication

at least, prohibits the joinder of those not speciiied.

"The plaintiff may unite in the same complaint, two or more

causes of action, where they all arise out of

:

"1. The same transaction, or transactions connected with the

same subject of action ; or

"2. Contract, express or implied; or

"3. Personal injuries, and injuries to property, or either.

"But it must appear, upon the face of the complaint, that all

the causes of action so united belong to one of the foregoing sub-

divisions of this section ; that they are consistent with each other

;

that they require the same judgment; and, except as otherwise

prescribed by law, that they affect all the parties. "Where a cause

of action, for which a defendant might be arrested, is united with

a cause of action, for which he cannot be arrested, an execution

against the person of the defendant cannot be issued upon the

judgment." Code of Civil Pro. § 2937.

§ 2. Joinder of Causes of Action on Contract and in Tort.

It is a general rule that a caiise of action on contract cannot be

joined in the same complaint with a cause of action in tort. Hall
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V. Fisher, 20 Barb. 441; Butt v. Cameron, 53 Barb. 342; Booth

V. Farmers & Mechanics' Nat. Bank, 65 Barb. 457; Ehle v. Hal-

ler, 6 Bosw. 661; 10 Abb. 287; Tompkins v. White, 8 How. 520.

Thus it has been held that an action for wrongful killing

cattle could not be joined with a cause of action arising upon a

contract to carry the same cattle to a distant place, and an omis-

sion to do so because they were killed by the way (Colwell v.

-ZV. Y. & Erie li. B. Co. 9 How. 311) ; that a claim for the un-

lawful conversion of goods could not be joined in the same action

for money had and received (Cohb v. Daws, 9 Barb. 230) ; that

a cause of action in tort could not be united with one on implied

contract (Hunter v. Powell, 15 How. 221 ; Hall v. Fisher, 20

Barb. 442; Martin v. Mayor of Brooklyn, 1 Hill, 545) ; that a

count in a complaint for a breach of a warranty on the sale of

a horse could not be joined with a count for fraud and deceit in

wrongfully concealing the defects in the same horse {Sweet v.

Irigerson, 12 How. 331) ; that a complaint against a bailee of a

horse could not contain a count upon an implied contract to return

him to the bailor, and also a count for the wrongful conversion

of the horse by driving him to death (Howe v. Cook, 21 Wend.

29) ; that a cause of action for a trespass on land could not be

united with a cause of action for damages arising out of the breach

of a contract of bailment (Gerould v. Cronk, 85 Hun, 500) ; and
that a cause of action arising out of a breach of contract on the

sale of real estate cannot be united in the same complaint with a

cause of action arising out of the wrongful conversion of personal

property; nor can a cause of action for such conversion be united

with a claim for an accounting between principal and agent, or a

banker and his customer with regard to dealing in money. Mc-
Donald V. Kountze, 58 How. 152.

The only exception to the general rule that a cause of action on
contract cannot be joined in the same complaint with a cause of

action in tort is found in the first subdivision of section 2937 of

the Code. Under that subdivision it is clearly proper to unite

in the same complaint a cause of action upon contract and a cause

of action in tort, if both causes of action arose out of the same
transaction or transactions connected with the same subject of

action. Grimshaw v. Woolfall, 40 St. Eep. 299.

An injury to the person and an injury to personal property
are two causes of action, but where they were caused by the same
tortious act, they may be united in one action. Eagan v. N. Y.
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Transportation Co., 78 N. Y. Supp. 209. It is not a cause of

dismissal of the complaint that plaintiff, suing to set aside trans-

fers by a bankrupt, sets forth that they were voidable under the

bankruptcy act, as made within four months of the adjudication

of bankruptcy. Bryan v. Madden, 78 IST. Y. Supp. 220. But,

where causes of action for injuries to person and to property

caused by the same negligent act are alleged in the same com-

plaint, they should not be united in a single count. Mclnemey
V. Main, 82 App. Div. 543, and cases there cited. But to au-

thorize such joinder, even in that case, it must appear from the

face of the complaint, by a proper statement of facts, that the

several causes of action arose out of the same transaction, or trans-

actions connected with the same subject of action; that they are

consistent with each other; that they require the same judg-

ment; and, except as otherwise prescribed by law, that they affect

all the parties. Code of Civil Pro. § 2937. A general allegation

that the several causes of action arose out of the same transaction

without facts showing in what way or manner they so arose, is

not suiScient. Flynn v. Bailey, 50 Barb. 73. See Brown v. Buch-

ingham, 21 How. 190 ; 11 Abb. 387.

In practice, it is not always easy to determine whether two

causes of action arose out of "the same transaction, or transactions

connected with the same subject of action." This language is

very general and very indefinite, and, as was said by Judge Com-

STOCK, is "well chosen for the purpose intended, because it is so

obscure and so general as to justify the interpretation which

shall be most convenient and best calculated to promote the ends

of justice." See New Yorh & New Haven R. B. Co. v. Schuyler,

17 IST. Y. 592, 604. In speaking of a similar provision of the old

Code, in which language the same as in the present Code is used.

Chief Justice Church said: "I have examined the various au-

thorities upon this clause, and am satisfied that it is impracticable

to lay down a general rule which will serve as an accurate guide

for future cases. It is safer for the courts to pass upon the ques-

tion as each case is presented. To invent a rule for determining

what the 'same transaction' means, and when a cause of action

shall be deemed to 'arise out' of it, and what the 'same subject

of action' means, and when transactions are to be deemed con-

nected with it, has taxed the ingenuity of many learned judges,

and I do not deem it necessary to make the effort to find a solu-

tion of these questions." See Wiles v. Suydam, 64 N. Y. 173,
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178. "What a chief justice of the Court of Appeals has found im-

practicable to do will not be attempted here. In several eases the

words "subject of the action" are said to mean the subject-matter

in dispute, or the facts constituting the cause of action. Cham-

boret V. Cagney, 41 How. 125; 2 Sweeny, 384; 10 Abb. N. S.

31 ; Goddington v. Dunham, 45 How. 40 ; Lehmair v. Griswold,

8 Jones & Sp. 100. The words, "connected with the subject of

the action," have also received judicial construction in the inter-

pretation of section 501 of the Code defining a counterclaim.

An action of trespass in breaking into a house and opening a

trunk cannot be joined with an action on a covenant in a lease

for quiet enjoyment, although the act which renders the defendant

liable in both actions is the same. Keep v. Kaufman, 56 N. Y.

332. So an action on a statute for a penalty cannot be joined

with an action on contract, although the object to be obtained is

the same in both. Wiles v. Suydam, 64 E". Y. 1Y3.

It does not follow that because two causes of action originated

or happened at the same time, each cause of action arose out of

the same transaction. Anderson v. Hill, 53 Barb. 238 ; De Wolfe

V. Abraham, 151 JST. Y. 186, 189. The question is, not whether

both causes of action sprung into existence at the same moment
of time, but whether such causes of action arose out of the same

transaction, the same thing done. Time has very little to do in

solving the real question. For example, the maker of a promis-

sory note might, at the instant of its delivery and inception, falsely

call the payee a thief, and yet the payee could not join a cause of

action for the slander with the cause of action on the note upon

the theory that both causes of action arose out of the same transac-

tion. So a defendant at the time of committing an assault and

battery upon the plaintiff may use false and slanderous words and

thus furnish the plaintiff with two independent causes of action,

but they will not arise out of the same transaction. Anderson v.

Hill, 53 Barb. 238. So causes of action for slander and false

imprisonment cannot be united in the same complaint even if they

originated simultaneously. De Wolfe v. Abraham, 151 N. Y. 186.

A cause of action for slander cannot be united with one for ma-
licious prosecution or for malicious abuse of legal process, al-

though the action is brought against the several defendants who
are charged with a conspiracy in connection with the acts com-
plained of. Green v. D'avies, 182 IST. Y. 499; De Wolfe v. Abra-

ham, 151 N. Y. 186. So causes of action for conversion of chat-
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tels and for assault cannot be joinod. Campbell v. Hallihan,

90 N. Y. Supp. 432 ; distinguishing Griffith v. Friendly, 30 Misc.

393, and Lamming v. Galusha, 135 N. Y. 239. But causes of ac-

tion for malicious prosecution and for false imprisonment may be

joined, but they cannot be united in a single count. Ring v.

Mitchell, 92 N. Y. Supp. 749; Thorp v. Carvalho, 14 Misc. 554;
Tyson v. Bauland Co. 68 App. Div. 310.

If a person enters into a contract to print a book from stero-

type plates furnished by the other contracting party, he assiunes.

a double obligation, the one founded upon the express contract,

to print the book, the other upon the implied contract to take

proper care of the plates and return them to the owner. If the-

printer is guilty of a breach of both contracts, and not only fails

to print the book but also negligently suffers the plates to be de-

stroyed, these separate causes of action against him may be prop-

erly joined as arising out of one transaction. Badger v. Benedict,

1 Hilt. 414.

Each case of joinder of a cause of action in tort with a cause-

of action on contract must be considered, upheld, or disapproved

according to the circumstances attending it. JSTo hard and fast.

rule can be laid down. It may be proper to join a cause of action

for deceit with one for money had and received in one case and

under the facts attending the inception of both causes of action,

(see Woodbury v. Deloss, 65 Barb. 501), while such joinder in.

another case and under entirely different state of facts may be

clearly improper. See American Nat. Bank v. Grace, 64 Hun, 22..

§ 3. Joinder of Causes of Action on Contract.

A plaintiff may unite in the same complaint two or more causes-

of action where they all arise out of contract, express or implied,,

provided that they are consistent with each other, that they re-

quire the same judgment, and, except as otherwise prescribed by

law, that they affect all the parties. Code of Civil Pro. § 2937.

This is the rule, although some of the causes of action may arise-

upon sealed agreements and the others upon contracts not under-

seal. Counts upon several promissory notes may be joined in the

same complaint. Dorman v. Kellam, 14 How. 184.

A cause of action against the maker of a promissory note and a

cause of action against the guarantor of the same instrument upon,
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a contract distinct from the instrument signed by the maker, al-

though indorsed thereon, cannot be joined in the same complaint.

A cause of action on a contract made with plaintiff as an in-

dividual, held to be improperly united with a cause of action upon

which he could only sue as a stockholder in behalf of a corporation.

Stoddars v. Bell & Co. 100 App. Div. 389. And a cause of action

for breach of a contract and a cause of action for its rescission on

the ground of fraud, cannot be joined. Lomb v. Richard, 91 IST.

Y. Supp. 881; Genet v. Delaware & Hudson Canal Co. 28 App.

Div. 331 ; -Conrow v. Little, 115 IST. Y. 393. But in an action

against a constable and his sureties on his official bond the plain-

tiff may unite in the same complaint a count that the constable

levied upon sufficient property of the defendant to satisfy the

plaintiff's execution; a count alleging a failure to return the exe-

cution according to its requirement; and a count that the con-

stable keeps and detains the money received on the execution.

Moore v. Smith, 10 How. 361.

§ 4. Joinder of Causes of Action for Tort,

The Code authorizes the plaintiff to join in the same com-

plaintiff two or more causes of action where they all arise out of

personal injuries and injuries to property, or either, provided that

they are consistent with each other, that they require the same
judgment, and, except as otherwise prescribed by law, that they

affect all the parties. Code of Civil Pro. § 2937. The causes of

action embraced in the terms "personal injuries" and "injuries

to property" include every demand for a tort of which a justice

of the peace has jurisdiction, and many of which a justice has no
jurisdiction.

§ 5. Causes Joined Must Be Consistent and Require the Same
Judgment.

The Code requires that all causes of action joined in the same
complaint shall be consistent with each other and require the same
judgment. Code of Civil Pro. § 2937. For example, the plain-

tiff cannot join in the same complaint a cause of action for the re-

covery of land by virtue of ownership in fee simple and a cause

of action for damages arising out of an obstruction of a qualified

right to its enjoyment. Smith v. Halloch, 8 How. 73. So a
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plaintiff cannot have a recovery for the violation of an ordinance

and at the same time have such violation restrained. Lamport v.

Abbott, 12 How. 340.

§ 6. Each Cause of Action Must Affect All the Parties.

Except as otherwise prescribed by law, each cause of action set

forth in the plaintiff's complaint must affect all the parties to the

action. Code of Civil Pro. § 2937; Adams v. Stevens, 1 Misc.

468 ; Nichols v. Drew, 94 E". Y. 22, 26. The test is, whether or

not the parties joined in the suit have one connected interest cen-

tering in the point in issue in the cause, or one common point

of litigation. If so, unconnected parties may be joined, even

where different relief is sought against them; but if the action

is against different persons concerning things of distinct natures,

in which some of the parties have no interest, then the joinder is

improper. Mahler v. Schmidt, 43 Hun, 512.

Separate causes of action against several estates cannot be

joined even though some of the defendants represent all of the es-

tates. Yiall V. Mott, 37 Barb. 208. If the plaintiff has a good

cause of action in tort against two persons he cannot join it with a

similar cause of action against one. Badgers v. Rodgers, 11 Barb.

695. A cause of action against the defendant only cannot be

joined with a cause of action against such defendant and another.

See Wells v. Jewett, 11 How. 242. Causes of action upon several

judgments cannot be united in one action unless all the debtors in

the judgment are the same and are made defendants. Barnes v.

Smith, 1 Eob. 699 ; 16 Abb. 420. A complaint which states a

cause of action against one defendant solely for false representa-

tions and another against him and' his codefendant for a similar

cause is bad on its face. Pracht v. Bitter, 48 Super. Ct. 509.

Several creditors of a common debtor who have been induced to

sell separate bills of goods through similar but not the same rep-

resentations, cannot unite in a common action to recover damages

for the deceit. Gray v. Rothschild, 112 IST. Y. 668. As a general

principle, several plaintiffs having distinct and independent claims

against a defendant cannot join in a suit for the separate relief

of each. Haynes v. F. L. & T. Co. 31 St. Rep. 136. See Huf-

nagel v. Village of Mt. Vernon, 49 Hun, 287 ; Nabel v. Lutz, 41

App. Div. 193.

A constable and his sureties may be joined in the same action
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where it is founded upon the neglect of the constable to return a

justice's execution within the time required by law, or for keeping

moneys collected, etc. Moore v. Smith, 10 How. 361 ; Sloan v.

Case, 10 Wend. 370. A cause of action against the defendant as

surviving partner may be joined with one against him as an indi-

vidual. Kent V. Grouse, 5 St. Eep. 141 ; Nehrhoss v. Bliss, 88

N. Y. 600; Smith v. Ferguson, 33 App. Div. 561.

Several causes of action can properly be united in the com-

plaint in those cases only in which each cause of action aifects all

of the defendants. It is not enough that some of the defendants

are affected by all of them. Lexington, etc. B. B. Co. v. Goodman,

15 How. 85. It is not necessary, however, that the several causes

of action should affect each of the defendants equally; it is suffi-

cient that each cause of action affects each defendant in some

degree. Vermeule v. Beck, 15 How. 333 ; Beal v. Finch, 11 JST. Y.

128; O'Shea v. KirJcer, 8 Abb. 70; 4 Bosw. 120.

§ 7. Remedy for Misjoinder.

A misjoinder of causes of action is not a defense in the sense

applicable to that term, and, therefore, is not the subject of allega-

tion in the answer. So a misjoinder of actions in a justice's court

is not a ground for demurrer strictly as such. But it is a matter

for objection to be taken in due time, and if not so taken is waived.

Gerould v. Cronh, 85 Hun, 500 ; Whitney v. Crim, 1 Hill, 61

;

Dunham v. Simmons, 3 Hill, 606 ; Willard v. Bridge, 4 Barb.

361.

A defendant may properly at the outset move the justice to

direct the plaintiff to elect on which alleged cause of action he
would proceed to trial, or he can specifically raise the objection in

such manner as to call upon the justice to rule upon it. Should
the justice refuse to require the plaintiff to elect, or should he
overrule the objection, his action is then in a position to be re-

viewed upon appeal. Gerould v. Cronh, 85 Hun, 500. The ob-

jection is one to be raised preliminary to the trial. It constitutes

no defense on the merits and is not available to the defendant on a

motion for a nonsuit. Ih.; Burdich v. McAmbly, 9 How. 117.

A defendant should be careful to have his motion to compel
the plaintiff to elect, or his objection to the further proceeding in

the cause because of the misjoinder of causes of action, together

with the ruling of the justice thereon, entered in the minutes, so
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that on an appeal no question may arise as to what transpired in

the matter.

§ 8. Splitting Single Causes of Action or Entire Demands.

The opposite of joining distinct causes of action is the splitting

of a single indivisible cause of action into two or more demands.
The law does not encourage, nor does it tolerate a plaintiff in mak-
ing the defendant any unnecessary expense and trouble by split-

ting a cause of action, and bringing separate suits on each part of

it. And, therefore, when a plaintiff has a single cause of action

arising upon contract^ although there may be many items of it, he

must join them all in the same action ; and, if he sues and recovers

for a portion of the items, he will be precluded from bringing an

-action and recovering for the residue. Bendemagle v. Cocks, 19

Wend. 207; Coggins v. Bulwinlcle, 1 E. D. Smith, 434; Gumsey
V. Carver, 8 Wend. 492 ; Smith v. Jones, 15 Johns. 229 ; Phillips

Y. Berich, 16 Johns. 136; Bancroft v. Wins-pear, 44 Barb. 209;
Nathans v. Hope, 77 IST. Y. 420. But the cause of action must
arise out of a single contract or transaction ; for, if two bills of

goods are sold to the defendant at different times, and a credit of

six months is given on one bill and none as to the other, the causes

of action arising out of the two transactions are separate and dis-

tinct, and a recovery upon the bill first sold will be no bar to an

action upon the second. Staples v. Goodrich, 21 Barb. 317.

Where there are several items of account for goods sold or work

performed at different times, there must be either an express con-

tract, or the circumstances must be such as to raise an implied

contract embracing all the items, to make them a single or entire

demand. Secor v. Sturgis, 16 N. T. 548, 554, 555, 558. And
see Byrnes v. Byrnes, 102 N. Y. 4, 8 ; Perry v. Dickerson, 88

N. Y. 345 ; Zimmerman v. Erhard, 83 IST. Y. 74.

The general rule as to splitting demands applies also to actions

for torts. Where a claim arises upon a contract or from a tort

the entire claim must be prosecuted in a single suit, and separate

.suits cannot be brought for separate parts of such claim. Nathans

V. Hope, 77 IS. Y. 420. And whenever a right of action exists

for taking or injuring several articles of personal property, if they

were all taken at the same time, or by a single wrongful act, the

articles must all be sued for in a single action ; and if an action is

brought to recover for taking a portion of such articles, and the



2494 JOINDEK OF CAUSES OF ACTION.

plaintiff recovers judgment, he will be barred from maintaining

another action for the residue of them. Farrington v. Payne, 15

Johns. 432.

But where a plaintiff sued for the recovery of the value of sev-

eral articles, and it appeared on the trial that but a portion of the

articles had been converted at the time when the suit was com-

menced, it was held that the plaintiff might strike out of his com-

plaint the cause of action for the articles which were not converted,

and that this was not splitting up a single cause of action, so as to

bar a right to the residue of the property. Doty v. Brown, 4r

N. Y. 71.

So where a plaintiff has a right of action against two on a joint

demand as partners, if he sues one and recovers a judgment against

him, that will be a bar to an action against the other joint debtors..

Olmstead v. Webster, 8 IST. Y. 413 ; Robertson v. Smith, 18 Johns.

459 ; Benson v. Paine, 9 Abb. 28.

If one or more of the debtors cannot be served with process

because of their absence beyond the jurisdiction of the court, the

plaintiff may insert the names of all the debtors as defendants,

and then proceed against all of them, even although but a portion

of them were served with process. Code of Civil Pro. § 1932.

The rule that an entire indivisible demand cannot be split up
into several claims, so as to make it the subject of two or more sep-

arate actions, does not interfere with the prosecution of separate

suits for distinct causes of action which are not connected with

each other and do not constitute an entire claim. Hence it follows

that there is no rule of law or principle which prevents the prose-

cution of several promissory notes in separate and distinct actions,^

although they were given upon the settlement of one and the same-

demand. Nathans v. Hope, 77 IST. Y. 420. The same rule applies,

to separate trespasses, and a separate suit may be brought for each

one of them. lb.

Where several claims, payable at different times, arise out of

the same contract or transaction, separate actions may be brought

as each liability inures. Still, if no action is brought until more
than one is due, all that are due must be included in one action

;

and if an action is brought when more than one is due, a recovery

in the one first brought will be an effectual bar to a second action

brought to recover the other claims that were due when the first

was brought. Reformed Protestant Dutch Church v. Brown, 54
Barb. 191. So if two demands accrue for failures to perform the
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same covenant in an instrument under seal, and after both de-

mands have become due, an action is brought to recover one

demand, and afterward, and during the pendency of the first

action, another action is brought to recover the other demand, a

judgment in the second suit and its payment, although occurring

during the pendency of the first, may be pleaded by way of sup-

plemental answer and constitute a defense to the action first

brought. Jex v. Jacob, 19 Hun, 105.

The effect of a recovery of part of an entire demand has been

treated in the preceding volume.
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CHAPTEE XVI.

GENEEAL EULES OF PLEADING.

§ 1. General Principles.

All forms of actions, and all forms of pleadings have been abro-

gated by the Code. The abolition of these forms was a necessity

when the principles of the Code became rules of law. The plain

intention and spirit of the Code is, that every party, whether plain-

tiff or defendant, shall state fully and truly all the facts which

constitute the cause of action, or the ground of defense. The old

system permitted the litigation of causes under general pleadings,

of which there were numerous forms, which were adapted to

corresponding forms of action.

But the Code has introduced a system of special pleading which

requires a statement of the particular facts of each case.

It must not be understood, however, that the abrogation of the

forms of actions, or of pleadings, has also abrogated the principles

of actions, or of pleadings.

If the facts, in a given case, would not constitute a cause of

action before the Code, they will not constitute a cause of action

now. Cropsey v. Sweeney, 2Y Barb. 310.

The changes which the Ctjde has made relate exclusively to the

manner of stating the facts which constitute the cause of action,

or the ground of defense, and to the proper parties to an action.

It has no reference whatever to the rules of law by which it is

determined whether a particular state of facts is sufficient to con-

stitute a cause of action or a ground of defense.

The law, in that respect, remains unchanged by the Code, un-

less it relates to the Statute of Limitations, or the assignment of

demands, etc. The fundamental principles of pleading have not

been abrogated; and the rules which were observed under the old

law are mainly the same as those now in use ; or, in other words,

it was the intention of the legislature to preserve all of the old

rules that were applicable to the new system. Knowles v. Gee, 8

Barb. 300.

At the time of the enactment of the Code the rules of pleadings
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provided by it were .the same in all courts. But since that time

the law has been changed in that respect; and now two distinct

systems of pleading have been devised, one for courts of record

and one for courts not of record. In many respects these systems

are the same or changed only so far as became necessary to adapt

the somewhat complicated rules of practice of courts of general

jurisdiction to the simpler practice of courts of limited jurisdic-

tion. In some particvilars the provisions of the statute as to plead-

ings in courts of record are made applicable to similar pleadings

in a justice's court.

It does not follow, as of course, that principles of the former

system of pleading do not apply to a justice's court merely because

the Code does not so apply them. The principles which the Code

has adopted are, many of them, nothing more than the common-
law rules of pleading, and they were always as applicable to a

justice's court as to a court of record. And those common-law

principles which have not been abrogated are as applicable now
to a justice's court as they ever were, tmless in those cases in

which the Code expressly changes tLe rule. But there is more than

this to be observed.

The statute which confers jurisdiction upon justices' courts

expressly provides that these courts shall be vested with all the

necessary powers which are possessed by courts of record in this

State. Code of Civil Pro. § 2868. This section is clearly broad

enough, both in language and spirit, to confer authority upon

justices' courts, to control all matters of pleadings which are

proper to be observed in these courts.

Form of pleadings.—A pleading in a justice's court is not re-

quired to be in any particular form, but must be so expressed as

to enable a person of common understanding to know what is in-

tended. Except in the case of an answer of title to land, or an

answer to a verified complaint, a pleading may be oral or -written.

If it is oral the substance of it must be entered by the justice in

his docket-book; if it is written it must be filed by him and a

reference to it made in his docket-book. Code of Civil Pro.

§ 2940.

In common practice, the allegations are very carelessly made,

and there are very few complaints or answers which contain facts

sufficient to constitute either a cause of action or a ground of

defense. Parties have a right to litigate their causes in that way

if they choose, but it will be found to be for the interest of both

157
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parties, if they each require the other to state fully and clearly all

the material facts upon which they rely. There will then be less

need of making amendments, and there will not be so many dis-

putes as to the questions which are in issue for trial. A fuller

statement as to the requisites of pleadings as to form will be given

hereafter in discussing the requisites of a complaint, answer, or

demurrer.

Must be pleadings and issue.—The statute imperatively requires

that there shall be pleadings in the action. At the place, and

within one hour after the time specified in the summons for the

return thereof, or, where an order of arrest is granted and exe-

cuted, within twelve hours after the defendant is brought before

the justice, or, where no summons is issued, at the time when the

parties voluntarily appear to join issue, the pleadings of both

parties must be made and issue must be joined. Where both

parties appear on the return of the summons, an issue must be

joined before an adjournment is had, except when the defendant

refuses or neglects to plead. Code of Civil Pro. § 2934; Fanning

v. Trowbridge, 5 Hill, 428 ; Duel v. Syhes, 59 Hun, 117. If no

issue is joined upon the return day the justice loses jurisdiction,

and proceedings taken upon an adjourned day in the absence of

the defendant will be void. Ih.j Todd v. Doremus, 60 Hun, 385.

Facts are to be stated.—A complaint in a justice's court must

state in a plain and direct manner the facts constituting the cause

of action (Code of Civil Pro. § 2936), and an answer setting up
new matter must contain a similar statement of the facts con-

stituting a defense or counterclaim. Id. § 2938.

This rule requires a statement of facts as distinguished from

evidence of the facts and from conclusions of law based upon tho

facts. The sufficiency of the complaint is to be determined by
the facts stated and not by conclusions. BurdicTc v. Cheesehrough,

94 App. Div. 532 ; Rector of St. James' Church v. Huntington,

82 Hun, 125 ; Lange v. Benedict, 73 IST. Y. 12 ; Savage v. City of

Buffalo, 50 App. Div. 136. There is a wide difference between

the facts which should be stated in an affidavit and the facts which
should be stated in a pleading covering the same matter. It is the

office of a pleading to allege conclusions of fact deduced from evi-

dence; and it is the office of an affidavit to set out the evidence

establishing these conclusions of fact. In an affidavit the evidence

establishing a fact and not a conclusion drawn from the evidence

must be set forth, while a pleading need contain only a statement



GENERAL EULES OF PLEADING. 2499

of fact and not the evidence to establish it. Speis v. Munroe, 35

App. Div. 527; Westervelt v. Agrumaria, 58 Hun, 147. And it

is a general rule of pleading that where the fact to be stated is the

result of other facts, the resultant facts, not those furnishing evi-

dence thereof, should be stated. Pattison v. Taylor, 8 Barb. 250

;

Badeau v. Niles, 9 Abb. IST. C. 48 ; Rochester By. Co. v. Bohinson,

133 !N". Y. 242. It is good pleading under the Code to state facts

according to their legal effect. Bennett v. Judson, 21 W. Y. 238

;

Farron v. Sherwood, 17 IsT. Y. 227; Barney v. Worthington, 37

]Sr. Y. 116 ; New Torh News Publishing Co. v. National 'Steam-

ship Co. 148 N. Y. 39 ; Rochester Ry. Co. v. Robinson, 133 N. Y.

242 ; Brown v. Champlin, 66 IST. Y. 214; Thayer v. Oile, 42 Hun,
268; Doherty v. Shields, 86 Hun, 303. Eacts may be stated ac-

cording to their legal effect, and the resultant fact, without set-

ting forth the facts upon which it depends is sufficient. William-

son V. Wager, 90 App. Div. 186 ; Rochester Ry. Co. v. Robinson,

133 N. Y. 246 ; Brown v. Champlin, 66 IST. Y. 214. Thus an

allegation that the plaintiff sold and delivered to the defendant at

his request certain merchandise specified is a statement of the

fact according to its legal effect as distinguished from a detailed

statement of the acts and negotiations leading up to the com-

pleted sale. So in an action against a principal for a fraud com-

mitted by his agent it is proper to allege that the fraud was com-

mitted by the principal without referring to the acts of the agent.

Bennett v. Judson, 21 N. Y. 238, 240; Sherman v. N. Y. Cent.

R. R. Co. 22 Barb. 239.

A statement of a conclusion of fact should be distinguished

from a statement of a conclusion of law. Ordinarily the narration

of a transaction, whether by stating all the details of it or by

stating those details according to their legal effect, is the narration

of a fact. A statement of a conclusion of law is usually a state-

ment of the right or liability flowing from certain facts. Thayer

V. Oile, 42 Hun, 268. A statement is not to be deemed any less;

the statement of a fact because its ascertainment may depend upon

some principles of law applicable to various other facts and cir-

cumstances. Prichhardt v. Robertson, 4 Civ. Pro. R. 112. Thus,,

where the statute requires that the petition presented by the plain-

tiff instituting condemnation proceedings shall contain a state-

ment "that all the preliminary steps required by law have been

taken to entitle him to institute the proceedings," an allegation of

this kind, in the language of the statute, cannot be correctly de-
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scribed as a conclusion of law. It is the averment of a fact, -which

may be aptly described as a resultant fact or conclusion of fact, in

that it is a deduction from other facts known to the pleader to

have an existence. See Rochester By. Co. v. Robinson, 133 IST. Y.

242.

An allegation in a pleading that an election was duly and legally

held (People ex rel. Crane v. Ryder, 12 N. Y. 433) ; that a note

was duly indorsed by an officer duly authorized (Nelson v. Eaton,

26 ]^r. Y. 410) ; that a corporation was duly organized (Lorillard

V. Clyde, 86 IST. Y. 384) ; that the defendant was not the true

owner and was not seized of the premises in fee (Woolley v. New-

combe, 87 JST. Y. 605) ; that the plaintiff duly ratified and con-

firmed a payment and elected to consider the same a proper and

valid payment to defendants made at the request and for the

account and benefit of another (8peis v. Munroe, 35 App. Div.

527) ; that due proceedings had been taken to establish a mechan-

ic's lien (McCorMe v. Herrmann, 22 St. Rep. 519) ; or that the

defendant converted the plaintiff's hay (Thayer v. Gile, 42 Hun,

268), have been held to be a sufficient allegation of fact.

A party framing an answer or complaint must allege some act

or thing which the other has done or has omitted to do in conse-

quence of which there is a cause of action on the one hand or a

ground of defense upon the other. The rules of pleading exclude

the allegation of those facts or matters of evidence which go to

prove that the other party has done or omitted to do the alleged

acts or things, and also exclude an allegation of the legal con-

clusion which follows or results from the doing or the omission of

the acts or things mentioned. The statute requires a statement of

facts. An allegation of a conclusion of law without an allegation

of the facts upon which the conclusion rests does not answer this

requirement; while if facts are alleged which will support a con-

clusion of law, an allegation of that conclusion adds nothing to

the inferences deducible from the facts. Town of Ontario v. First

Nat. Bank, 59 Hun, 29, 32. Pleadings containing conclusions of

law may nevertheless be sustained where there are elements of fact,

mixed with legal inference, from which the character of the con-

tract or transaction upon which the action is based and the nature

of the liability may be seen. Williamson v. Wager, 90 App. Div.

186 ; Allen v. Patterson, 7 N. Y. 476. Averments are sufiicient

if under them the plaintiff would be entitled to give the necessary

evidence to establish his cause of action. Williamson v. Wager/
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ante; Rochester Ry. Co. v. Robinson, 133 IST. Y. 246; Bemey v.

Drexel, 33 Hun, 37. The pleader is under no obligation to state

in his pleading the theory upon which his claim is based. Hem-
mingway v. Poucher, 98 N. Y. 281.

It is a principle of law that where one person unlawfully con-

verts to his own use the property of another, the wrongdoer is

liable to respond in damages for his acts. A complaint for such

a cause of action ought not to state this principle of law, nor

should it state the evidence of the facts constituting the conver-

sion, but should allege that, at a specified time and place, the de-

fendant wrongfully and unlawfully took and converted to his own

use certain property belonging to the plaintiff.

If the wrong complained of is the wrongful detention of the

plaintiff's property, the wrongful detention is the fact to be estab-

lished, and the manner in which the detention was accomplished is

only evidence of it; and whether the unlawful detention consists

in the refusal of the defendant to deliver it when demanded, or

whether, by any improper act of his, he detains it from the plain-

tiff is a matter of evidence which need not be set out in the com-

plaint. Simser v. Cowan, 56 Barb. 395; Sidenhach v. Riley, 36

Hun, 211; Bernstein v. Warland, 33 Misc. 280; Milligan v.

Brooklyn Warehouse Co. 34 Misc. 55 ; Barry v. Calder, 48 Hun,

449 ; Gleason v. Morrison, 20 Misc. 4. This seems to be the rule

in all actions for trover. But in replevin the rule may be subject

to an exception. Where the complaint in replevin contains a

sufficient statement of the plaintiff's title, a general allegation that

the defendant wrongfully took the chattel is sufficient without

setting forth the facts showing that the taking was wrongful ; but

where the taking of the chattel is not complained of, but the

action is founded upon the wrongful detention, the complaint must

set forth the facts showing that the detention was wrongful. Code

of Civil Pro. § 1721. Barry v. Colder, 111 IsT. Y. 684; Tell v.

Beyer, 38 N. Y. 161. Where the plaintiff's case in replevin de-

pends upon a wrongful detention without a wrongful taking, an

averment in the complaint of a demand and refusal is necessary.

8COfield V. Whitelegge, 49 IST. Y. 259. Where the taking was

tortious, the complaint need not set forth the facts constituting

the wrongful detention. Cowing v. Warner, 30 Misc. 593.

In most cases a party has his option to allege the facts con-

stituting his cause of action or defense either as they actually

existed or according to their legal effect. New Yorh News Puh-
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lishing Co. v. National Steamship Co. 148 IST. Y. 39. If facts

are stated in a pleading from which the conclusion necessarily

results that a fraud has been committed it is not essential that

the acts complained of should be characterized as having been

wrongfully or fraudulently performed. Warner v. Blahemwn, 4

Keyes, 487; Whittlesey v. Delaney, 73 IST. Y. 575; Warren v.

Union Bank of Rochester, 157 IST. Y. 259, 273.

Legal presumptions.— Those things which the law presumes need

never be stated in the pleadings. In an action of slander the

plaintiff need not allege his good character, as the law presumes

that. Where the plaintiff's complaint shows that he was once the

owner of property at some time before the action was brought, he

need not allege that he is still the owner, or that be never trans-

ferred it to another, as the law will presume, in the absence of

allegation or proof, that the ownership continues. Van Rens-

selaer V. Bonesteel, 24 Barb. 366; Niblo v. Harrison, 7 Abb. 447.

So where the action is brought upon a contract required by the

Statute of Frauds to be in writing, it is not necessary to aver in

the complaint that the contract was in writing, as, for the pur-

poses of the pleading, that will be presumed. Marston v. Swett,

66 N. Y. 206; New York Loan & Trust Co. v. Helmer, 12 Hun,
35 ; Hilliard v. Austin, 17 Barb. 141 ; Horner v. Wood, 15 Barb.

371 ; Stem v. Drinker, 2 E. D. Smith, 401 ; Livingston v. Smith,

14 How. 490 ; Siting v. Vanderlyn, 4 Johns. 237. An allegation

that it was "agreed" between the parties imports a legal agree-

ment, and the court cannot presume that the agreement was not

in writing for the purpose of defeating the action. Steams v.

St. Louis, etc. B. R. Co. 21 St. Eep. 645.

Hypothetical pleading.—It was the intention of the framers of

the Code that all the allegations of a pleading should be direct,

positive, and true. The law does not tolerate hypothetical plead-

ing, which neither admits nor denies the allegations of the pre-

ceding pleading but seeks to avoid a direct issue by an allegation

that if the facts stated in the pleading of the adverse party are

true, he then has a defense such as the answer sets up. Doran v.

Binsmore, 33 Barb. 87 ; McMurray v. Gifford, 5 How. 14 ; Boyce
v. Brown, 7 Barb. 80; Conger v. Johnston, 2 Denio, 96.

Certainty as to time, place, quantity, and value.—The time when
any material traversable fact occurred ought to be stated. Gil-

let V. Fairchild, 4 Denio, 80. If the time when a fact happened

is material to constitute the cause of action it should undoubtedly
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be stated. If the time is immaterial an omission to state it is

harmless. See People v. Ryder, 12 N. Y. 434, 439. The time

alleged in actions ex delicto is generally an immaterial averment.

Critelli v. Rodgers, 87 Hun, 530.

The rules above stated apply also to allegations of place. When
the place is a material fact in the case it ought always to be truly

alleged. The place where an act was done may be material as a

jurisdictional question, or it' may be material to the statement

of a cause of action. And it is a rule in pleading that the place

as well as the time of every traversable fact should be stated.

Oillet V. Fairchild, 4 Denio, 80. If the matters alleged are local

in their nature, the truth of the venue is material and of the sub-

stance of the issue. Vermilya v. Beatty, 6 Barb. 429 ; Right-

myer v. Raymond, 12 Wend. 51; Morgan v. Lyon, 12 Wend. 265.

Where a party seeks, in the courts of this State, to enforce a

contract, which, by its laws, is forbidden and declared void, he

must aver and prove where it was made, and that by the laws of

that place it was authorized and valid. Thatcher v. Morris, 11

IST. Y. 437. Where one party agrees to sell and deliver goods at

particular place, and the other agrees to receive and pay for

them, an averment by the purchaser, of a readiness and willing-

ness to receive and pay at that place, in case he sues for a non-

delivery, is indispensably necessary to a good complaint. ClarTc

V. Dales, 20 Barb. 42, 65. When time and place are not material

facts in constituting a cause of action, and they are not neces-

sary for the purpose of making the pleading intelligible, a de-

murrer will not lie for omitting to state them.

The quantity or number of articles involved in the action ought

generally to be alleged when that allegation is important.

But a party may always obtain a bill of particulars, if he de-

mands it in the manner prescribed by law.

As a general rule the value of articles or services are not ma-

terial allegations. In an action of conversion an allegation of the

value of the property converted is not necessary. The damages

alleged must be proved by evidence of value, and this may

be done, although no value is alleged. Gonnoss v. Meir, 2 E. D,

Smith, 314; Gleason v. Morrison, 20 Misc. 320.

If a cause of action is stated, the value relates merely to the

amount of damages, not to the right of recovery. And an omis-

sion to deny the value of property is not an admission of the

value alleged in the complaint; but the value must be proved at
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the trial. Comioss v. Meir, 2 E. D. Smith, 314; Haclcett v. Ricli-

ards, 3 E. D. Smith, 13 ; Woodruff v. Cook, 25 Barb. 510.

Facts necessarily implied need not be stated.—Those facts or con-

clusions which are necessarily implied from the facts which are

stated need not be alleged in the pleadings. There are numer-

ous cases which illustrate this rule, and a few of them will be

given for the purpose of showing the application of the principle.

In all those actions which are founded on contract, and in which

the liability of the defendant arises by implication of law, or, as it

is sometimes expressed, from an implied promise, there need not

be any allegation of a promise to pay unless a promise was actually

made. And even then the promise does not add anything to the

validity of the demand, or to the liability of the defendant, be-

cause, if he is already, liable to pay, any number of promises could

not do more than make a liability, and that already exists. See

Burke v. Ashley, 12 Hun, 637.

In all such cases of implied promises it is not necessary to

allege a promise to pay, but the complaint should state the facts

which show such liability, and it will then be a conclusion of law

from those facts that the defendant is liable to pay. Cropsey v.

Sweeney, 27 Barb. 310. Such conclusions of law are not to be

alleged in the pleadings.

In a complaint which states a cause of action for a breach of a

written contract, and the contract purports to be. made "for value

received," which contract is set out in the complaint, it is not

necessary for the complaint to allege that there was a considera-

tion, nor to allege what the consideration was, and in such a case,

if the complaint alleges that the contract became the property of

the plaintiff by purchase, that will be sufficient without stating

when, from whom, or upon what consideration the purchase Was

made. Prindle v. Caruthers, 15 N. Y. 425. But enough must
appear to show that there was a consideration. Spear v. Downing,

22 How. Pr. 30. An allegation of purchase necessarily implies

that in some legal manner the plaintiff acquired the title to the

property.

All such matters as are impliedly averred may be traversed by
the defendant, and a general denial puts them all in issue. Prindle

V. Caruthers, 15 IST. Y. 429 ; Bellinger v. Craigue, 31 Barb. 534.

An aJegation that the defendant accepted a bill of exchange is

sufficient, without stating that the acceptance is in writing, al-
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though the law requires it to be in writing. Bank of Loiuville v.

Edwards, 11 How. Pr. 216.

In a complaint by the payee of a promissory note against the

maker it is not necessary to allege that the plaintiff has not

parted with the note, or that he is the holder. A complaint which

shows that the defendant made the note payable to the plaintiff

and delivered it to him, and that it has not been paid is sufficient

on demurrer. Niblo v. Harrison, T Abb. 447. And see Keteltas

V. Myers, 19 N. Y. 231.

In an action by the payee against the maker of a promissory

note it is sufficient to allege that the defendant inade his promis-

sory note, etc. It is not necessary to allege that the note was
delivered, because that is implied in the term "made his note,"

etc. Chappell v. Bissell, 10 How. Pr. 274 ; Petts v. Bratt, 6 Barb.

662 ; Keteltas v. Myers, 19 N. Y. 232, per Allen, J. ; Burrall v.

De Groot, 5 Duer, 379.

There is a numerous class of cases, under the Statute of Frauds,

which requires certain agreements to be in writing in order to

make them valid. But in all such cases it will be sufficient to

state the agreement or promise without alleging that it was in

writing. As a rule of evidence it will be necessary to prove a

valid written agreement or promise, if issue is taken upon it, but

as a rule of pleading there need be no allegation that the agree-

ment or promise is written. The averment-that an agreement, etc.,

was made necessarily implies that it was a valid one, and svich as

the common law or the statute requires. Stem v. Drinker, 2

E. D. Smith, 401; Homer v. Wood, 15 Barb. 371; Livingston

V. Smith, 14 How. Pr. 490, 492 ; Hilliard v. Austin, 17 Barb.

141.

When a plaintiff sues upon a claim which has been assigned to

him, it is sufficient to allege that the claim was duly assigned, with-

out stating the manner in which it was done. Fowler v. N. Y.

Ind. Ins. Co. 23 Barb. 143. And see Brown v. Richardson, 1

Bosw. 402. jSTo consideration need be alleged for the assignment.

Richardson v. Mead, 27 Barb. 178.

Judicial notice.— Those things of which the courts take judicial

notice need not be alleged in a pleading. It is not necessary or

proper to state what the common law is in relation to the case, for

it is the business of the court to know and administer the law.

Shaw V. ToUas, 3 IST. Y. 188, 190.

So it is not necessary to refer to or allege a public statute,
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under which an action is brought, unless the action is for the

recovery of a penalty given by statute, v^hen a proper reference

must be made. Shaw v. Tobias, 3 N". Y. 188, 190; Brown v.

Harmon, 21 Barb. 508; Methodist Ep. Church v. Pickett, 19

N. Y. 482, 486 ; People v. Herhimer, 4 Cow. 345 ; Brown v. Sco-

field, 8 Barb. 239, 241; CarHs v. Ingalls, 12 Wend. 10, 72;

Bayard v. Smith, 17 Wend. 88 ; Goelet v. Cowdrey, 1 Duer, 132,

139. Private statutes must be pleaded (1 Bl. Comm. 85; Steph.

PI. 347) ; so of the by-laws of a municipal corporation (Har-

der V. Mayor of N. Y. 17 Wend. 199), and this rule includes the

by-laws of every incorporated city or village. lb. The laws of

other States must be pleaded (Holmes v. Broughton, 10 Wend.

75) ; so of the laws of foreign countries. Monroe v. Douglass, 5

]Sr. Y. 447. The public divisions of the State need not be pleaded

because the courts take judicial notice of them. Chapman v. Wil-

her, 6 Hill, 475 ; People v. Breese, 7 Cow. 429 ; Bronson v. Glea-

son, 7 Barb. 472. So of the days of the week, as of Sunday.

Mechanics, etc.. Bank v. Gibson, 7 Wend. 460. There is a large

number of things, besides these which have been named, of which

the courts take judicial notice; and it is a general rule that a

party need not allege in pleading any of those facts of which the

courts take such notice.

Negativing defense.— It is sufficient for a plaintiff to state facts

sufficient to constitute a cause of action; and it is not necessary

for the complaint to negative such facts as would constitute a

•defense, if well pleaded and proved in evidence by the defendant.

It is not necessary, therefore, for the complainant to allege that the

cause of action accrued before it was commenced ; that is a ground
of answer, or of nonsuit at the trial ; but the omission to allege it

is not a ground of demurrer to the complaint. Smith v. Holmes,
19 ]Sr. Y. 271.

A policy of insurance against fire, upon which the action was
brought, contained this clause: "Camphene, spirit gas, or other

burning fluid, when used as a light, subjects the goods, etc., etc.,

to an additional premium of ten cents per $100, and premium
for such use must be indorsed in writing upon the policy." The
complaint did not aver that camphene, etc., was not used as a
light, or, if used, that the premium was indorsed upon the policy

;

and it was held that it was not necessary to negative in the com-
plaint a breach of this provision; its observance not being neces-

sary to be proved on the trial as one of the facts constituting the
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<3aiise of action; and that, if broken, the breach was a matter of

defense, which, as such, should have been stated in the answer.

Hunt V. Hudson River Fire Ins. Co. 2 Duer, 481. An action

was brought against a canal commissioner for a neglect of his

Unties as such officer, in not repairing the banks of the canal, in

•consequence whereof the plaintiff was damaged, etc. It was held

that the complaint need not allege that the defendant had funds

for that purpose, because that ought to be alleged as a defense.

Griffith V. Follett, 20 Barb. 620. And see Adsit v. Brady, 4 Hill,

631.

There are some cases in which a justice of the peace is author-

ized to render a judgment for a sum greater than the ordinary

jurisdiction.

In an action, in such cases, all that the plaintiff need allege or

prove is, that there is a valid cause of action. He need not allege

or prove any facts which ought to be pleaded as a defense. Hum-
phrey V. Persons, 23 Barb. 313, 314. So in actions upon claims

which are barred by the Statute of Limitations the complaint need

Jiot allege a new promise, or a part payment, or any other antici-

patory ma;,ter in avoidance of the statute. Sands v. 8t. John, 36

Barb. 628; Esselstyne v. Weeks, 12 N. Y. 635; Minzesheimer v.

Bruns, 1 App. Div. 324; Reilly v. Sabaier, 43 IST. Y. Supp. 383.

Eollowing the line of reasoning upon which the above cases rest, it

has been held that a complaint alleging that the plaintiff "sold

and delivered to the defendant certain goods of the value and for

which the defendant agreed to pay $164.68," is sufficient, and

"that it is not necessary to allege that the demand has not been

paid, or that it remains due and unpaid at the time of the com-

mencement of the action. Salisbury v. Stinson, 10 Hun, 242.

But the doctrine laid down in the case last cited has not been

followed ; and it is held that in an action upon an alleged indebted-

ness an allegation in the complaint of nonpayment is essential,

notwithstanding the rule that payment must be pleaded as an

.affirmative defense and cannot be proved under the general issue.

Lent V. New York & Massachusetts By. Co. 130 K Y. 504;

Witherhead v. Allen, 4 Abb. Ot. App. Dec. 628 ; Tracy v. Tracy,

35 St. Eep. 167; Van Oiesen v. Van Giesen, 10 IST. Y. 316;

Erower v. Reynolds, 99 U". Y. 245 ; Newton v. Browne, 6 Misc.

603.

In stating a cause of action arising upon a statute it is an

ancient rule that, where an exception is incorporated in the body
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of the clause of a statute, he who pleads the clause ought to plead

the exception. But where there is a clause for the benefit of the

pleader, and afterward follows a proviso which is against him, he

may plead the clause and leave it to his adversary to show the

proviso. Jones v. Axen, 1 Ld. Eaym. 120. This rule of plead-

ing has been followed and applied in a great variety of cases aris-

ing upon statutes and contracts to this day. Harris v. White, 81

K Y. 532; Rowell v. Janvrin, 151 IST. Y. 60.

In an action for the recovery of a penalty for a violation of a.

statute, if there is a proviso in it which excuses certain pei'sons

from the penalty, the complaint need not negative that fact as tO'

the defendant. He must plead it to avail himself of the defense.

Sheldon v. Clark, 1 Johns.. 513 ; Bennet v. liurd, 3 Johns. 438

;

Hart V. Cleis, 8 Johns. 41.

But when the exceptions in a statute are contained in the enact-

ing clause, and not in a proviso, the complaint in an action for a

violation of the statute. must negative the exceptions. Trustees,,

etc. V. Utica, etc., R. R. Co. 6 Barb. 313.

When the facts which constitute the plaintiff's cause of action

are supposed to be within the knowledge of the defendant, but

not of the plaintiff, less particularity of statement is required in

the complaint than would otherwise be necessary. Van Rensselaer

V. Jones, 2 Barb. 643.

Surplusage.— Surplusage consists of useless and immaterial

statements, in addition to those which are necessary to constitute

a cause of action, or a ground of defense.

If the pleading is legally sufficient without such surplusage, the

insertion of such useless and immaterial matter will not vitiate-

the pleading. Nellis v. De Forest, 16 Barb. 61, 66 ; Thomas v.

Roosa, 7 Johns. 461 ; Chapman v. Smith, 13 Johns. 80.

In courts of record, matters which are clearly surplusage will

be struck out on motion. Stone v. De Pvga, 4 Sandf. 681 ; Lee v.

Elias, 3 Sandf. 736.

There are instances in which a pleading may be so framed as

to cause an unnecessary allegation to be a subject of much incon-

venience.

In an action for the conversion of personal property, or for an
injury to it, it will be sufficient to state such facts as show a cause

of action. But, if the plaintiff in such an action should allege

that a trespass was committed on certain real estate, whjch is

described, and also that the conversion or injury of the personal



GENEKAL EULES OF PLEADING. 2509

property was done at the same time and place, and as a part of

the trespass upon the real estate, he will be bound to prove all the

allegations. In actions for torts it is generally sufficient to prove

a portion of the allegations if they constitute a cause of action,

and any unnecessary allegations need not be proved. But, where

the cause of action is alleged to be a trespass to lands, and the

injury to personal property is an incident or matter of aggrava-

tion, the trespass to the real estate must be proved or the whole

action will fail. Frost v. Duncan, 19 Barb. 560 ; Schernierhorn

V. Buell, 4 Denio, 422, 424; Hoive v. Willson, 1 Denio, 181;

Eoioghtaling v. HougMcding, 5 Barb. 379.

Repugnant, inconsistent, etc.— AH pleadings ought to be true;

hut if they are repugnant or inconsistent they cannot possibly be

true as to all the allegations. And they would be liable to a de

murrer, because they would not be sufficiently explicit for the

opposite party to understand them.

If a single, separate, affirmative defense in an answer should

deny the allegations in the complaint, and should also plead a

tender, these would be inconsistent defenses. Livingston v. Har-

rison, 2 E. D. Smith, 197.

But a defendant may plead a general denial, and then set up

a separate and affirmative defense, because both answers may be

true. A person may not owe another anything, even if such a

claim is made, and yet he may tender something for the purpose

of avoiding costs in case an unjust claim is proved against him.

In an action to recover the possession of personal property, the

defendant may answer by a general denial, and may also set up as

a separate defense such facts as constitute a justification. Hachley

V. Ogmun, 10 How. Pr. 44; Stiles v. Oomstock, 9 How. Pr. 48;

Mott V. Burnett, 2 E. D. Smith, 50.

Setting out written agreements.— In declaring upon written

agreements it is often easier to set out the contract itself and then

make such additional allegations as will constitiite a cause of

action than to state the terms of the contract according to their

legal effect. Either mode of pleading may be adopted.

Where a written instrument is sued upon and a copy of it is

set out in the complaint, or where a written instrument is set out

in the answer, the recitals in the instrument set out will constitute

a part of the allegations in the pleading. But if the instrument

set out does not show any catise of action or defense upon its face,

as, for instance, if it does not show any consideration, there must
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be a consideration alleged. Spear v. Downing, 22 How. 30. If

the instrument recites a consideration, the recital of its contents is.

a pleading of the fact. Prindle v, Caruthers, 15 E". Y. 425 ,.

Slack V. Heath, 1 Abb. 331 ; Spear v. Downing, 22 How. 30.

Pleading an account or instrument for the payment of money.—
For the purpose of setting forth a cause of action, defense, or

counterclaim founded upon an account, or upon an instrument

for the payment of money only, it is sufficient for the party tO'

deliver the instrument or a copy of the account to the court, and

to state that there is due to him thereupon from the adverse party

a specified sum which he claims to recover or set off. Code of

Civil Pro. § 2941.

Facts not denied are admitted.— Every material allegation of

fact contained in a complaint, which is not denied by a defendant

who appears and joins issue, is admitted, and requires no proof to-

sustain it. Gregory v. Trainer, 1 Abb. 209 ; Dennison v. Camch
han, 1 E. D. Smith, 144, 146 ; Bridge v. Payson, 5 Sandf. 210,

The admission by failure to deny may go to a single allegation ia

the complaint or to every fact therein alleged. If the defendant

does not appear and answer in the action, the plaintiff will take

nothing by way of implied admission, but must prove his case in

the same manner as if a general denial had been interposed. Code-

of Civil Pro. §§ 2988, 2891. Perkins v. Stelhins, 29 Barb. 523 ;.

Swift V. Falconer, 2 Sandf. 640; Carter v. Dallimore, 2 Sandf.

222 ; Jones v. Prindham, 3 E. D. Smith, 155 ; Howard v. Brown,.

2 E. T>. Smith, 247. In a justice's court suit for goods sold and

delivered, the defendant's sworn answer to the verified complaint

contained no denial, but alleged, as to some of the goods, breacK

by the plaintiff of an agreement to alter to fit, a refusal to accept,

and a subsequent return to the plaintiffs. Held, that it was error

to apply Code of Civil Procedure, section 2891, as amended in

1906, providing that a judgment cannot be given for the plaintiif*

on a verified complaint, without proof, where there is a verified an-

swer, as the intention of the amended section is to dispense with.

additional proof when the complaint is verified and its allegations

are uncontroverted. Altman v. Cochrane, 131 App. Div. 233 ;.

Harley v. Fitzgerald, 84 Hun, 305 ; Blair v. Bartlett, 75 IST. Y.
150.

If the defendant appears and joins issue, interposing a denial'

of the allegations of the complaint, but does not appear at the-
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trial, the plaintiff must still prove his case. Alhurtis v. McCready,

2 E. D. Smith, 39.

As a reply to an answer is not authorized in actions brought in

a justice's court, there can be no admission of the facts alleged in

the answer by failure to deny. Allegation of new matter in the

answer will be deemed to be controverted by the plaintiff, and he

may meet them either by evidence in direct denial or of new
matter in avoidance. Hodges v. Hunt, 22 Barb. 150.

ISTo evidence is admissible to contradict an allegation of fact

which stands admitted by the pleadings of the adverse party.

What allegations are material.—A material allegation is one

which is necessary to constitute a part of the facts upon which

the plaintiff relies to recover a judgment; or one which is neces-

sary to constitute a part of the matters of defense. It is an allega-

tion which it is material to establish on the trial, either by evi-

dence or by some rule of law which stands for proof in relation

to such allegation. Fry v. Bennett, 5 Sandf. 54; Newman v. Otto,.

4 Sandf. 668. A test of materiality is, to strike out the allegation

which is deemed superfluous, and, if a good cause of action or

ground of defense is still stated, then the allegation is not ma-

terial; but if there is no cause of action or ground of defense

stated without the allegation, then it is material. Mayor, etc., of

Albany v. Cunliff, 2 N. Y. 170, 171, Cadt, J. ; Oechs v. CooJc, 3-

Duer, 161, 165. When a pleading is susceptible of two meanings

upon a material fact, the one most unfavorable to the pleader-

must be taken. Conger v. Judson, 69 App. Div. 121; Clarh v.

Dillon, 97 N. Y. 651.

Allegations may be material in one point of view and imma-

terial in another. Special damages and matters in aggravation

may be material to be alleged for the purpose of allowing proof

of them at the trial, but they are not material for the purpose of

constituting a cause of action ; and, therefore, an omission to deny

them is not an admission of their truth. And besides that, such

allegations are not traversable, because no issue can be formed

upon such allegations alone. An affirmative defense which does,

not deny any allegation in such a complaint, merely admits a case-

for nominal damages. Gilbert v. Rounds, 14 How. Pr. 46, 49,.

50 ; Moloney v. Bows, 15 How. Pr. 265 ; Bates v. Loomis, 5 Wend.

134 ; Root V. Foster, 9 How. Pr. 37.

Facts not alleged cannot be proved.— This rule does not possess

the same importance in relation to variances that it did under
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the former practice when a variance was fatal, and when amend-

ments could not be made as they now may. But, as the rule now
stands, a plaintiff cannot declare for one cause of action and prove

a different one under an objection of the defendant. There can

be no recovery for a cause of action entirely different from that

set forth in the complaint. Arnold v. Angel, 62 IST. Y. 508

;

Hollister v. Englehart, 11 Hun, 446. The extent to which this

rule is applied has been considered in another volume and need not

be repeated here.

The parties to an action have a right to limit the issues to be

tried to those made by the pleadings, but they are not bound to do

so, and may, by mutual consent, try any other issue. Frear v.

Sweet, 118 IST. Y. 454.

In one respect the rule limiting the proof to the pleadings is

more strict now than formerly. Every affirmative defense what-

ever must now be set up by answer or no evidence will be ad-

missible to prove it.

A general denial will permit the defendant to disprove any

allegation in the complaint, if it is a material one, or it will per-

mit the defendant to disprove such facts as the plaintiff may prove

to establish his cause of action. But every defense which is

founded upon the assumption that the complaint states a cause

of action, but to which there is a valid defense, even if the com-

plaint is true, must be set out in the answer. Thus, where a de-

fendant made a promissory note but subsequently paid it, he must
set up the payment in his answer in an action upon the note or

he will be precluded from proving it. The defenses which may be

proved under a general denial have been considered in another

volume.

Construction of pleadings.— The construction which is put upon
pleadings depends materially upon the time when, and the man-
ner in which, the question is presented. If, at the joining of issue,

either party demurs to a pleading of the other, on the ground that

it does not contain sufficient facts to constitute a cause of action

or a ground of defense, the justice must decide this issue. And
in such a case, his decision is not a mere discretionary one. He
must decide it according to the rules of law. And if the pleading

demurred to is not legally suiEcient, he must sustain the demurrer
and order the opposite party to amend such defective pleading.

If a pleading is of doubtful construction, and a demurrer is

interposed to it, the justice should sustain the demurrer and order
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it to be amended, because the object of pleading is to frame an

issue upon pleadings which both of the parties and the court can

clearly understand. And in deciding upon the sufficiency of a

pleading which is demurred to, the justice ought always to give

it a reasonable construction, with a view to substantial justice be-

tween the parties. Allen v. Patterson, 1 IST. Y. 476, 480. The
cases upon this question will be fully considered when treating

of demurrers. If no objection is made by way of demurrer to the

pleadings, they must be construed liberally, and a party ought

to be permitted to give evidence of any cause of action or defense

which he has pleaded in any manner, however defectively or in-

formally. Boss V. Hamilton, 3 Barb. 609 ; Willard v. Bridge, I-

Barb. 361, 365 ; White v. Spencer, 14 IST. Y. 247. The general

rule is that the pleadings in a justice's court should be liberally

construed. Van Curen v. Switzer, 33 St. Rep. 733. It was held

in Bregman v. Kress, 83 App. Div. 1, that pleadings are not to

be construed strictly against the pleader, but averments which

sufficiently point out the nature of the pleader's claims are suffi-

cient, if under them he would be entitled to give the necessary

evidence to establish his cause of action. Coatsworth v. Lehigh

Valley By. Co. 156 N. Y. 451; Bochester By. Co. v. Bobinson,

133 ]Sr. Y. 242.

§ 2. Complaints.

The general rules of pleading which are equally applicable to a

complaint or answer have been noticed in the preceding section.

It is now proposed to consider separately, with greater particu-

larity, those rules which apply specially to each one of the three

pleadings permitted in a justice's court, namely, the complaint,

answer, and demurrer.

The first pleading in a cause is the complaint of the plaintifP.

This must state in a plain and direct manner the facts constituting

tlie cause of action. Code of Civil Pro. § 2936. This is all that

the statute requires. If the pleading is oral, a concise statement

of its substance will be entered by the justice in his docket under

the title of the action; if the complaint is in writing the justice

will file it and enter a memorandum of the filing in his docket

under the title of the action. For convenience of reference and

for the purpose of identifying the pleading and of connecting the

allegations of the cause of action with the particular controversy

158
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in which they are made, every written complaint should be en-

titled in the action. The title of the cause includes the name of

the court, the name of the parties plaintiff and defendant, and

ordinarily the name of the justice before whom the action is

pending.

The names of all the parties should be stated in full in the title,

except that middle names may be omitted or represented by

initials. Copartners should sue or be sued in their individual

names, and not in the firm name, and the individual names of the

partners should be stated in the title. A corporation, plaintiff or

defendant, should be described in the title by the corporate name.

These matters have been sufficiently noticed in treating of parties

to actions.

Where the plaintiff is ignorant of the name, or part of the name
of a defendant, that defendant may be designated in the summons,

and in any other process or proceeding in the action, by a fictitious

name, or by so much of his name as is known, adding a description,

identifying the person intended. The person so designated must

thereupon be regarded as a defendant in the action, and as suf-

ficiently described therein for all purposes. When his name, or

the remainder of his name, becomes known, the justice, before

whom the action is pending, must amend the proceedings already

taken, by the insertion of the true or full name, in place of the

fictitious name, or part of a name ; and all subsequent proceedings

must be taken under the name so inserted. Code of Civil Pro.

§ 2884. Chadwick v. Naval, 68 IST. Y. Supp. 1110; Bernstein

V. Schoenfeld, 76 K Y. Supp. 140.

Alleging character or right in which the action is brought—
When an action is brought in the name of a person who sues in

a representative capacity, the complaint should show that fact.

There are numerous cases in which actions may be brought in

justices' courts by plaintiffs in a representative capacity. Actions

may be so brought by an administrator, executor, assignee for the

benefit of creditors, trustee of an express trust, receiver, or public

officer of the town or county. In all these cases, and in others of

a similar character, the complaint must show clearly that the plain-

tiff has the right to sue in a representative character and that he
does sue in such capacity. The matter relied upon to show these

facts should be directly and positively alleged, and not by way of

recital. Where the plaintiff sues as assignee of an insolvent debtor

the complaint should state such facts as will show that he is such
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assignee, and how lie became such. It will not be sufficient to

name him as assignee in the title of the action, but the body of

the complaint must show, by proper allegations, that he is such

assignee, and that he sues as such. The omission of the word
"as" in the title of the summons and complaint brought by a

trustee in bankruptcy,—Held not a fatal defect where the com-

plaint showed it was brought in the representative capacity. Neiv-

land V. Zodikow, 80 E". Y. Supp. 375 ; First National Bank v.

Shuler, 153 K Y. 173; Beers v. Shannon, 73 N. Y. 292. So

where a plaintiff sues as administrator or executor, he must show

in the body of the complaint, by proper allegations, that he is

such administrator or executor and that he sues as such and not

in his individual character. Eor example, a complaint by an

administrator should contain an allegation that the person whom
he represents was a resident of a specified county; that he died

intestate on or about a day specified; that afterward the plaintiff

was by the Surrogate's Court of the said county duly appointed

administrator of all and singular the goods, chattels, and credits

of said decedent by letters of administration duly issued to the

plaintiff; that the plaintiff has duly qualified and entered upon

the discharge of his duties as such administrator; and that tho

action is brought by him in his representative capacity. See

Marshall v. Bresler, 1 How. N. S. 217.

Where the plaintiff is an infant and a guardian ad litem has

been appointed for him, it should be alleged in the body of the

complaint that the plaintiff is an infant and that before the sum-

mons was issued an order was made by the justice appointing

such guardian upon his written consent filed with said justice.

See Hulbert v. Young, 13 How. 413 ; Stanley v. Chap-pell, 8 Cow.

235 ; Orantman v. Thrall, 44 Barb. 173.

Complaints on contract.— Where an action is brought upon a

contract which is illegal by the laws of this State, but is valid by

the laws of the State where it was made, the complaint should

show where it was made, and what the law was there, so as to show

it legal here. Thatcher v. Morris, 11 IST. Y. 437.

A complaint need not be dated nor need it show afiirmatively

that the debt for which the action is brought was due when the

action was commenced. Maynard v. Talcott, 11 Barb. 569;

Smith v. Holmes, 19 'N. Y. 271. If the complaint shows, upon

its face, that the action w^s commenced before the cause of action

accrued, it may be demurred to. Oheetham v. Lewis, 3 Johns. 42.
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The right of action must be complete at the time vvlien the action

is commenced; and, if it is not, though it becomes perfect before

the trial, that will not be of any avail, and no amendment of the

pleadings will aid the matter. McCollough v. Colby, 4 Bosw.

603 ; Hare v. Van Deusen, 32 Barb. 92, 99. The nature of the

actioii is determined by the facts which are alleged, and not by

the name which the plaintiff may choose to give to the action.

Comes V. Harris, 1 IST. Y. 223; Burdich v. Worrall, 4 Barb. 596.

Where a cause of action on contract is set out, an allegation that

defendant was guilty of conversion does not change the nature

of the action into one of tort. Town of Green Island v. Williams,

79 App. Div. 260; Greentree v. Eosenstock, 61 N. Y. 583.

When an action is brought for the breach of any executory

agreement, whether verbal or written, sealed or unsealed, or upon

a justice's judgment, the complaint must set out the facts which

constitute the cause of action ; or, in other words, the cause of

action must be specially declared on in the complaint. The ex-

ceptions to this rule are those cases in which the plaintiff may
recover his demand under the common counts; and those cases in

which an account is claimed, or some instrument is sued on which

is for the payment of money only. In all cases in which damages
are claimed for the breach of a contract, in consequence of a neg-

lect or refusal to perform it, the complaint must be special, and

must state all the facts which are necessary to constitute a cause

of action; unless it is an instrument for the payment of money
only, as has been just explained.

There are many cases in which it is important to make some
statements, by way of explanation or introduction to the main
cause of action. Any such statements are called the inducement.

In an action against a carrier for the nondelivery of goods, de-

livered to him for carriage, it is proper to state that he was a

common carrier, etc., by way of inducement, and then to allege

the delivery of the goods to him, as such carrrier, etc.

Matters stated by way of inducement must be such as are im-

portant to show a cause of action, when taken in connection with

all the other facts stated. In some instances, it is important to

state that the plaintiff is an officer, or that he is acting in some
representative capacity, or some similar fact, and such allegations

will be proper in all cases, and in some cases indispensable to the

statement of a cause of action.

In every action founded upon contract, the complaint must
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show affirmatively that there was a sufficient legal consideration

for the promise or agreement of the defendant, or it will not state

facts sufficient to constitute a cause of action. Suppose, for in-

stance, that the complaint should allege that on a certain day, at a

specified place, the defendant was a carpenter, and that he then

and there promised to build a house for the plaintiff by a specified

time, which the defendant had not done. It is very evident that

such a complaint is defective, because it does not show any con-

sideration whatever for the promise of the defendant, and, there-

fore, he was under no legal obligation to perform his promise.

Such a complaint would be liable to a demurrer.

When an action is brought upon an instrument in -writing,

which does not show any consideration, such allegations must be

made in the complaint as will show that there was in fact a suffi-

cient consideration. And this is the rule, even when the instru-

ment purports to be for the payment of money only. Spear v.

Downing, 22 How. Pr. 30. If the instrument recites a considera-

tion, as, for instance, "for value received," that will be sufficient

to show a consideration for the promise of the defendant. Prindle

v. Caruthers, 15 N. Y. 425; Miller v. Coofc,. 23 IST. Y. 495; 22

How. 66. In every action which is founded upon an actual and

express promise of the defendant, such promise or agreement must

be alleged in the complaint. If the agreement is in writing, a

copy of it may be set out in the complaint, which will show pre-

cisely what was promised, and the court can then decide upon the

legal effect of such promise or agreement. Prindle v. Caruthers,

15 N. Y. 425. If the right of action is not founded upon an ex-

press promise, but is founded upon an implied promise, or one

which arises by implication of law, the promise need not be

alleged, but it will be sufficient to allege such facts as will show a

legal liability on the part of the defendant, and the court will

adjudge a liability as a matter of law. Cropsey v. Sweeney, 27

Barb. 310 ; Farron v. Sherwood, 19 IST. Y. 227. If the promise

is one which the statute requires to be in writing in order to be

binding, it is not necessary to allege in the complaint that such

promise is in writing.

The agreement or promise ought to be truly and accurately

stated, although under the liberal rules which now exist in rela-

tion to variances, it is not as important now to be as particular

in that respect as it was under the old practice. It is always

sufficient to state enough of the contract to show the defendant's
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liability. When the contract is in the alternative, it must be set

forth and the alternative shown. Stone v. Knowlton, 3 Wend.

374; Hatch v. Adams, 8 Cow. 35. When it appears by the terms

of the contract or agreement which is set out in the complaint,

that the plaintiff was bound to do some act before the defendant

was required to perform the contract, etc., the complaint must

allege that the plaintiff has performed all such acts on his own
part. Ketchum v. Belding, 58 App. Div. 295 ; Clegg v. New Yori;

Newspaper Union, 72 Hun, 395, 400; Bogardus v. New York

Life Ins Co. 101 JST. Y. 328. It is not enough merely to allege

performance by way of an allegation of a conclusion of law, nor

by way of mere evidence, but the facts showing performance by

the plaintiff must be distinctly alleged. Hatch v. Feet, 23 Barb.

575 ; Smith v. Brown, 17 Barb. 431. In courts of record it is not

necessary, in pleading performance of a condition precedent in a

contract, to state the facts constituting performance ; but the party

may state generally that he, or the person whom he represents,

duly performed all the conditions on his part. Code of Civil Pro.

§ 533. But this statutory provision is not made applicable to

courts held by a justice of the peace.

When the plaintiff has not performed such conditions precedent,

but he has a legal excuse for the nonperformance, he must allege

the facts which show such excuse, instead of alleging performance.

Kelley v. Upton, 5 Duer, 336, 342; Smith v. Brown, 17 Barb
431; Rider v. Pond, 18 Barb. 179. But if the action is not

brought upon the contract, but upon a quantum meruit, the plain-

Viff need not allege the excuse for nonperformance. Wolfe v.

Howes, 20 'M. Y. 197. In every action founded upon contract,

whether written or unwritten, sealed or unsealed, the main ground
of the action is that the defendant has broken the contract. This

is true of the most ordinary cases, such as accounts, promissory
notes, and the like. The breach of the contract, in such cases, is

the nonpayment of the debt. And in all cases of special contracts,

there is some nonperformance alleged, or some act done which the

defendant agreed not to do. In short, the basis of all actions upon
contracts rests on the ground that the defendant is guilty of a
breach of the contract. And every complaint will be defective

if it does not, in some manner, show that there has been a breach
of the contract by the defendant. Lent v. New York & Mass.
By. Co. 130 IT. Y. 504. And, even under the common counts, it

is alleged that the money due to the plaintiff is unpaid.
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When the action is founded upon a special agreement, the facts

which show a breach on the part of the defendant must be stated

fully; and a mere allegation that the defendant has broken the

contract will not do, but the particular manner in which it is

broken must be stated, so that the court and the defendant can see

in what respect it is claimed that the contract has been violated.

When the action is for the recovery of money under the common
counts, and no demand is necessary before suit brought, it will be

sufficient to allege the breach in general terms, such as that the

money is due, unpaid, etc.

Nearly all the actions which are brought in a justice's court

are instituted for the recovery of damages, either for the breach of

some contract, express or implied, or for some injury wrongfully

done. The complaint must allege such damages as the plaintiff

claims to recover. It is usual to claim costs, though this is not

necessary, as they follow the judgment as a matter of course.

Damages are general or special. General damages are such as

necessarily result from the injury complained of, and may be

recovered without a special averment in the complaint. But such

damages as are the natural but not the necessary result of the

injury are special, and must be stated in the complaint to prevent

a surprise upon the defendant. Vanderslice v. Newton, 4 IST. T.

130, 133 ; Low v. Archer, 12 N. Y. 277, 282 ; Armstrong v. Percy,

5 Wend. 535; Moloney v. Ddws, 15 How. Pr. 265; Briggs v.

YanderUU, 19 Barb. 222 ; Bogert v. Burhhalter, 2 Barb. 525. A
justice may permit an amendment at the trial, by inserting a claim

for special damages, when no injury will result to the defendant,

and substantial justice will be promoted, upon such terms as may

be just. Miller v. Garling, 12 How. 203.

In courts of record the complaint must contain a demand of the

judgment to which the plaintiff supposes himself entitled. Code

of Civil Pro. § 481. . But in justices' courts this is not required

by the Code. AH that can be demanded is that the complaint shall

state in a plain and direct manner the facts constituting the cause

of action. Id. § 2936. When this is done the law will determine

the relief to which the plaintiff is entitled on the facts alleged and

the omission to demand that relief will not render the complaint

demurrable if the pleading is sufficient to enable a person of ordi-

nary understanding to know what is intended. It will, however,

be better in all cases to demand in the conclusion of the complaint

the judgment to which the plaintiff supposes himself entitled.
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The plaintiff has the right to demand any kind of relief to which

he supposes himself entitled on the facts stated. Hall v. Hall, 38

How. 97. If he makes a mistake in the nature of his demand the

error will not be fatal, for if the facts stated in the complaint

show that the plaintiff is entitled to any relief, he will not be

turned out of court merely because he has demanded the wrong

judgment. Emery v. Pease, 20 N. Y. 62; Bedfield v. Frear, 6

Abb. N. S. 449 ; Denman v. Prince, 40 Barb. 213 ; Whitney v.

Whitney, 44 Barb. 319. Though the prayer for judgment may
be resorted to when the complaint is ambiguous, for the purpose

of ascertaining the pleader's intention, it forms no part of the

statement of the cause of action and cannot control its nature

where the intention is clearly expressed in the body of the com-

plaint. FricTc V. Freudenthal, 90 N. Y. Supp. 345.

Where a verified complaint is served with the summons in an

action on contract for the recovery of money only, the complaint

should state in a plain and concise manner the facts constituting

the cause of action, specifying therein the amount actually due

from the defendant to the plaintiff, and praying judgment against

the defendant for the amount so claimed to be due to him. Laws
of 1881, ch. 414. In any case, where the complaint . contains a

demand for judgment, the judgment demanded should be one
which the justice has jurisdiction to render. Bellinger v. Ford,

14 Barb. 250; Gould v. Glass, 19 Barb. 179. But a defect in this-

respect is amendable. Woolley v. Wilbur, 4 Denio, 570 ; Bull v.

Colton, 22 Barb. 94.

Several counts.— When the plaintiff has several different causes-

of action arising upon contract, an'd they are not recoverable under
the common counts, but require a special count for that purpose,

each separate cause of action ought to be separately stated in the

complaint. And the plaintiff may insert as many separate counts

as he has separate causes of action which require to be stated in

special counts. Each of these causes of action must be separately

stated, and the commencement of each new cause of action, or
count, may commence thus: "And for a further and separate

cause of action," etc. It is a very convenient method to number
the causes of action, when there are several of them, as this will

facilitate a reference to each cause of action, when the defendant
is answering them. And, besides that, it will tend to render the
issues themselves plain and familiar to the parties, to the court
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and to the jury, if one is called. In courts of record where the

complaint sets forth two or more causes of action, the statement

of the facts constituting each cause of action must be separate and

numbered. Code of Civil Pro. § 483. But in a justice's court,

there is no particular mode by which counts or causes of action are

to be separated and distinguished. Any mode which apprises the

defendant of what is intended will satisfy the requirements of the

statute. Hall v. McKechnie, 22 Barb. 244. It is a fundamental

rule of pleading that where there are separate counts in a com-

plaint, each must disclose a distinct right of action; and the sep-

arate counts are for all purposes as distinct as though they were

in separate complaints, and, consequently, they must contain all

necessary allegations, or the latter must expressly refer to the for-

mer. Simmons v. Fairchild, 42 Barb. 404; Victory Wehh, etc.,.

Mfg. Co. V. Beecher, 55 How. 193.

Common counts.— There was at one time some difference of

opinion upon the question whether the Code did not abolish the

common counts, and require every cause of action to be stated

specially. Thus, in one case it was held that in an action to

recover money alleged to have been lost at play, the complaint must

be special, setting forth the facts, and that a complaint containing

merely the common counts is not sufficient. Moran v. Morrissey,

28 How. 100, 18 Abb. 131. But it is now entirely settled that

the mode of declaring upon the common counts is as proper now

as it was before the Code. Farron v. Sherwood, 17 N. Y. 227,

•

Allen v. Patterson, 7 JST. Y. 476; Cudlipp v. Whipple, 4 Duer.

610 ; Oraham v. Camman, 5 Duer, 697 ; Merwin v. Hamilton, 6

Duer, 246, 253. But in framing such counts they are drawn

more fully and particularly than some of the earlier precedents.

A complaint that does not state the facts constituting an alleged

cause of action, but makes use of the form of a common count, is

in form good. Doherty v. Shields, 86 Hun, 303. Where the

plaintiff waives the tort by which goods were obtained and brings

his action for goods sold and delivered, it is not necessary to allege

in the complaint facts tending to establish the fraud ; the special

facts may be given in evidence upon the trial. lb. Where a

person has tortiously taken property, sold it, and received the

money therefor, an action lies at the suit of the owner of the prop-

erty for money had and received, and it is not necessary to state

in the complaint in such action how, or under what circumstances,

the money came to the defendant's hands. That is a mere matter
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of evidence. Harpending v. Shoemaker, 37 Barb. 270, 291. So

it has been held that in an action of replevin to recover goods ob-

tained by a defendant through a purchase under fraudulent repre-

sentations it was not necessary to allege in the complaint the facts

going to establish the fraud, but the plaintiff must declare gener-

ally, claiming the property as his and give the special facts in evi-

dence on the trial. Hunter v. Hudson River Iron Co. 20 Barb.

493 ; Bliss v. Cottle, 32 Barb. 322. The same rule would apply

if the tort was waived and the action was brought for goods sold

and delivered. Both v. Palmer, 27 Barb. 652 ; Weigand v. Sichel,

4 Abb. Ct. App. Dec. 595; Goodwin v. Griffis, 88 K Y. 638
j

Doherty v. Shields, 86 Hun, 303, 307.

The Code has not changed the former rule of pleading, that a

party who has fully performed a special contract on his part may
count upon the implied assumpsit of the other party to pay him
the stipulated price, and he is not bound to declare specially on

the agreement. Farron v. Sherwood, 17 N". Y. 227. But the

kind of special contracts which will authorize a recovery upon the

common counts must be of that nature, that when the plaintiif

has fully performed the contract on his part, the defendant has

nothing to do on his part but to pay a sum of money. For
instance, a contract may be a special one for the building of a

house, and the furnishing of the materials, and if the builder has

fully performed the contract on his part, he need not set out the

contract specially, but may recover the money due to him on the

common counts if they are properly framed. Farron v. Sherwood,

17 ISI". Y. 227; Clark v. Fairchild, 22 Wend. 576, 583. But
the principal convenience of these common counts is found in

those cases in which the plaintiff claims to recover for labor done,

professional service rendered, or for goods, wares, and chattels

sold, for money lent, etc., etc. And, in all such cases, where the

plaintiff seeks to recover upon either, an express or an implied

agreement, these counts will generally be proper. A complaint

alleging that the defendants were indebted to the plaintiff in a

sum specified for a balance due to him for work done for them at

their request within six years last past, no part of which has been
paid, is sufficient. Griffin v. Jackson, 36 St. Eep. 110.

The use of this form of pleading is recommended by its obvious
convenience. And if the defendant desires particular information

of the items of the claim or demand against him, he may demand
a bill of particulars.
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Bill of particulars.—The court may, at the request of either

party, made when issue is joined, require the adverse party to

exhibit his account or demand, or to state the nature thereof, as

far as it is in his power so to do, at that or another specified time

;

and in case of his default, it may preclude him from giving evi-

dence of such parts thereof as have not been so exhibited or stated.

€ode of Civil Pro. § 2942. DeGregori v. Saitta, 50 App. Div.

476.

By the very terms of the section cited this demand must be

made, if at all, at the time issue is joined in the action, and the

justice has no authority to require a party to exhibit his account

or demand, or to state its nature, when the request is made at any

other stage of the action.

The request may be oral or in writing, and whether the court

will grant it or not will depend upon the apparent necessity for

such relief. The statute declares that the justice may require the

exhibition of the account or demand, not that he must do so. But

the section should be construed liberally so as to advance the object

which the legislature had in view. When the pleadings are gen-

oral, as they are under the common counts, the only information

which either party can have of the claims made by the other must

be derived from such an exhibition of the other's demand, or it

must be derived from the knowledge which they each have of the

past transactions between them. But there are many instances

where such knowledge would be of little value to a party in pre-

paring his cause for trial. If either of the parties has purchased

or taken an assignment of an account or demand which exists

against the other, the party against whom it is presented for the

first time at the trial, may be greatly surprised, and gross injus-

tice may be done to him if he is not permitted to meet the claim

Tby evidence, which he cannot possibly have procured to be present

at the trial, to meet such a demand.

If the request is granted, the requirement to exhibit the account

or demand, or to state its nature, should be in writing so that no

question can thereafter arise on the trial or upon an appeal as to

what was the order made in the matter. The justice should enter

in his minutes a statement that the request was made, and should

then add to the statement his ruling upon it, either that the request

was denied, or that it was ordered that the party exhibit his ac-

count or demand or state its nature, so far as it is in his power to
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do so, forthwith, or at a specified time. His decision in the mat>-

ter will be announced orally and in accordance with the record.

The time when the party should be compelled to exhibit his

account or demand, or to state its nature, will depend upon circum-

stances. If possible, the demand should be exhibited or its nature

stated at the joining of issue, or if that is not practicable, at such

future time as will permit the party making the request to prepare

to meet it on the trial. In case the order is made and the party

fails to comply with it, he may and should be precluded from giv-

ing evidence of such parts of his account or demand as has not

been exhibited or its nature stated.

Complaints in actions for torts.—The general rules in relation

to the formal parts of a complaint in an action for a tort are the

same as in an action upon a contract.

The complaint in an action for a tort mvist allege facts show-

ing that the plaintiff has such an interest in the thing injured

as will authorize an action in his favor for the injury done.

As a general rule, where a person does an unlawful act to the

injury of another, he must respond in damages, although he

did not have any wrongful or unlawful intent in doing the act.

For this reason it is not necessary in ordinary cases to allege a

wrongful intent on the part of the defendant. Thus, if a jus-

tice is sued for making a false return on appeal it will not be

necessary to allege or prove that his motives were corrupt. Hough-
ton V. Swartliout, 1 Denio, 589. So a wrongful intent is not an

essential element in a conversion. Boyce v. Brockway , 31 N.
Y. 490. An insane person is, as a general rule, just as respon-

sible for his torts as a sane person, and the rule applies to all

torts, except perhaps those in which malice, and, therefore, in-

tention, actual or imputed, is a necessary ingredient, like libel,

slander, and malicious prosecution. In all other torts intention

is not an ingredient, and the actor is responsible, although he acted

with a good and even laudable purpose, without any malice.

Williams v. Hays, 143 N. Y. 442. And generally one who does

an unlawful or mischievous act likely to prove injurious to others

is answerable for the consequences which may naturally result

from his conduct though he did not intend to do the particular

injury which followed. See Vandenburgh v. Truax, 4 Denio,

464 ; Hay v. Cohoes Co. 2 N. Y. 159 ; Tremain v. Cohoes Co. 2

N. Y. 163. In all such cases no allegation of wrongful intention

is necessary. But there are cases in which the gist of the action is
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the manner and the intent with which the act was done, as where

a, constable acts in an oppressive and unlawful manner in execut-

ing an execution, and in such cases the complaint must allege those

facts which show his acts to be unlawful. Rogers v. Breivder, 5

Johns. 125 ; McDonald v. Neilson, 2 Cow. 182.

In some cases the motive with which an act was done may be

material on the question of damages, and in those cases an alle-

gation of the motives, and of the circumstances in aggravation

of the action may be properly alleged. Gilbert v. Bounds, 14

How. Pr. 46, 49, 50 ; Moloney v. Dows, 15 How. Pr. 261 ; Bates

V. Loomis, 5 Wend. 134; Boot v. Foster, 9 How. Pr. 37. In

•common practice, nearly all complaints for trespasses to lands, for

conversions of personal property, or for injuries to it, or for de-

taining it, allege that the acts were wrongful or unlawfully

done. But an act may be unlawful, or legally wrongful, when
the defendant is not guilty of any intentional wrong, so far as

his motives are concerned. That points out the precise distinction

shown by the cases cited upon this subject, since there may be

an unlawful act without any actual wrongfiil intent or motive.

And in all complaints where an unlawful or wrongful act is

charged, the legal effect of the allegation is to show that the act

was not legal, although the motives may have been ever so proper

in the given case, unless it is in those cases where the motive is the

ground of action, or it relates to the measure of damages.

There is one class of cases which may deserve notice here, and

that is infancy. If an infant intentionally injures property, he

is liable for the tort, when he could not be made liable other-

wise. Fish V. Ferris, 5 Duer, 49 ; Campbell v. Stakes, 2 Wend.

137. In such cases, the wrongful intent must be alleged as well

as the fact of infancy.

Every complaint in an action for a tort must state such facts as

will show clearly and affirmatively that the acts of the defendant

are wrongful and unlawful in such a manner as to give a legal

remedy in consequence of them.

A complaint must set forth facts by which the court can see

that the plaintiff has sustained a legal injury, or it is bad on

demurrer. A general averment that the acts of the defendant

are contrary to the statute, without setting forth in what manner,

is not sufficient. Smith v. Loclcwood, 13 Barb. 209.

In an action for negligence, a statement in the complaint, that

by means of a contract which is set forth, it became the duty
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of the defendant to perform certain acts, is not sufficient unless-

the facts necessary to show the duty are stated. City of Buffalo

V. Holloway, 7 IST. Y. 493.

When an action is brought to recover damages for an injury

sustained in consequence of falling into a vault which was in-

securely covered, if it is sought to make the defendants liable on

other grounds than those of negligence, in not constructing the

cover of the vault properly, or in not keeping it in a proper con-

dition; such as that the area is within a public street, or that a

duty imposed by some municipal ordinance has been violated,,

these grounds should be stated in the complaint, so that issue

can be taken upon them, and the defendants may come prepared

to try them. Congreve v. Morgan, 4 Duer, 439.

In actions for injuries resulting from a fraud, the complaint

must allege the facts which show that a fraud has been committed ;.

a mere allegation that the defendant has committed a fraud is en-

tirely insufficient. McMurray v. Gifford, 5 How. Pr. 14.

In an action for false and fraudulent representations, the com-

plaint must state what the representations were, so that the court

may judge whether they were sufficient to mislead; otherwise the-

plaintiff does not show a cause of action ; and it ought also to state

that they were made with intent to deceive and defraud the plain-

tiff. Wells V. Jewett, 11 How. Pr. 242 ; Addington v. Allen, 11

Wend. 374, 386; ZabrisUe v. Smith, 13 E". T. 322, 330.

In actions for injuries to real property, or for injuries to per-

sonal property, or for a conversion of it, the complaint ought to-

allege what injurious acts were done; and the allegations ought

to be so particular and specific that the court can adjudge as a.

matter of law that a cause of action exists.

When there are several defendants, the complaint must show
a cause of action against all of them.

Corporations are liable for torts in the same manner that indi-

viduals are, but the complaint must state facts which fihow that

the injurious acts were done by their legal agents or officers, and
that they were acting within the scope of their duties, or within

such instructions as the corporation has given them, and also it

must appear what the injurious acts were. Howell v. City of
Buffalo, 15 ]Sr. Y. 512 ; Mayor, etc. of N. Y. v. Bailey, 2 Denio,
433.

The rules heretofore stated in respect to allegations of time and
place are applicable to complaints in actions for torts. -
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There is a class of cases in which knowledge on the part of

the defendant in relation to certain things will render him liable

to an action, when, without such knowledge on his part, no ac-

tion could be maintained against him.

If a domestic animal is accustomed to do mischief to other

animals, or to persons, and the defendant has knowledge of that

fact, he will be liable for such injuries as the animal may do,

although he did not desire the injury to be done, and even al-

though he had no knowledge that the mischief would be done. But

the complaint must allege that the defendant knew that such do-

mestic animal was accustomed to do such mischief. Fairchild v.

Bentley, 30 Barb. 147 ; Lyke v. Van Leuven, 4 Denio, 127 ; Buck-

ley V. Leonard^ 4 Denio, 500; Wheeler v. Brant, 23 Barb. 324.

In those cases in which knowledge is not necessary to create a

liability on the part of the defendant, it need not be alleged in

the complaint, as, for instance, when a dog kills or wounds sheep,

or angora goats, or kids because the statute makes the owner liable

for such injuries whether he knew of their mischievous propen-

sities or not. Laws of 1892, eh. 686, § 117; County Law, § 117;

Consolidated Laws, chapter 11, section 117 ; Laws 1909, chapter

16, section 117; Fish v. 8kut, 21 Barb. 333; Osincup v. Nich-

ols, 49 Barb. 145.

But, if the action is merely for chasing and worrying sheep,

then knowledge must be alleged. Auchmuty v. Ham, 1 Denio,

495.

There is another class of cases in which the owner of domestic

animals is liable for such injuries as they may do to other animals,

or to persons, although the owner did not know of their mischiev-

ous propensities; and those cases are, when the animal of the

defendant is trespassing upon the lands of the plaintiff, and does

the mischief there. In such cases knowledge need not be alleged

or proved. Van Leuven v. Lyke, 1 N. Y. 515 ; Dunckle v. Kocker,

11 Barb. 387.

How far it is necessary to allege a demand as a part of the state-

ment of the cause of action has been considered.

Where the action is brought upon an assigned demand, the com-

plaint must' show a cause of action in favor of the assignor by

allegations in the usual form, and also that such cause of action

has been assigned to the plaintiff.

If the action is replevin, and the plaintiff seeks to recover dam-

ages for an injury to or depreciation in the value of the property
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while it was in the possession or under the control of the defend-

ant, the plaintiff must set forth the facts in his complaint and

demand judgment for damages accordingly. Code of Civil Pro.

§ 1722. Rapid Safety Filter Co. v. Wyckojf, 20 Misc. 17.

§ 3. The Answer.

When a defendant appears in court in obedience to process

which has been duly issued, served and returned, his first question

to determine is, whether he will defend the action. He should,

therefore, wait until the plaintiff delivers his complaint to the

justice, so that he may see what cause of action is alleged against

him. If he concludes to defend the action, he must either demur

to the complaint or answer it, and this must be done before an

adjournment is had. Code of Civil Pro. § 2934. Pickert v.

Dexter, 12 Wend. 150. He can demur only in case the complaint

is not sufficiently explicit to be understood, or where it does not

state facts sufficient to constitute a cause of action. Id. § 2939.

Mayor v. Mason, 1 Abb. 344. A demurrer will raise a qiiestion

of law to be decided by the court. If the case is not one requiring

a demurrer, the defendant may then interpose an answer, 'which,

whether it be a mere denial of some or all of the allegations of

the complaint or a statement of facts constituting an affirmative

defense, will raise an issue of fact to be tried by a jury or by the

justice in place of the jury. The provisions of Code of Civil Pro-

cedure, section 1778, requiring a judge's order directing a trial of

the issues to accompany an answer in an action against a corpo-

ration on a promissory note or other evidence of debt, do not apply

in an action in justice's court. Center v. Hoosick River Pulp Co.

88 IST. Y. Supp. 548. A reply is not necessary in a justice's court.

White V. Gray's Sons, 96 App. Div. 154.

There is no reply nor any subsequent pleadings permitted in

justices' courts, so that all issues of fact will be joined on com-

plaint and answer, so far as pleadings are put in for that purpose.

But, although no reply is allowed, the law has adopted a rule

which supplies the place of a reply. If the answer sets up any
new matter which would need to be denied if a reply were al-

lowed, such matter is deemed to be denied. And not only that,

the plaintiff may give in evidence any new matter by way of avoid-

ing the new matter set up in the answer. Hodges v. Hunt, 22
Barb. 150. And, as a general rule, it may be further stated, that
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any matters which cannot be set up in the pleadings for want of

a reply, etc., may be deemed at issue either by way of denial or

confession and avoidance, and that evidence ought to be admitted

upon all such issues, precisely as though they were set up in

pleadings.

The answer may contain a general denial of each allegation of

the complaint, or a specific denial of one or more of the material

allegations thereof. It may also set forth, in a plain and direct

manner, new matter constituting one or more defenses or counter-

claims. Code of Civil Pro. § 2938. What form the answer will

take will depend upon the facts of the particular case.

Denials.— If the complaint contains allegations essential to a

cause of action, which are untrue as a matter of fact, the defendant

may be content to merely interpose a general denial to all the

allegations of the complaint. This course will be open to him un-

less the complaint is verified, and in that case a specific denial of

the untrue allegations may be required. A general denial will put

in issue every material allegation of the complaint, and impose

upon the plaintiff the burden of substantiating every part of his

case by legal competent evidence. The allegations of a complaint

are controverted or put in issue only by a general or specific

denial. A material fact alleged is not controverted or put in issue

by a statement inconsistent with the facts alleged, or from which

a general denial may be implied or inferred. Smith v. Coe, 170

N. Y. 162 ; but in this connection it is well to examine decision on

the motion for reargument, 170 IST. Y. 612. The subject of denials

and their effect has been discussed in a preceding volume, and

need not be again considered here.

In addition to the consideration of the facts which the plaintiff

must prove to establish the cause of action alleged, and the proba-

bility or possibility of the production by the plaintiff of such proof

upon the trial if the facts stated in the complaint are put in issue

by a general denial, the defendant should consider what facts he

can prove which would tend to defeat the cause of action alleged

against him in case it should be necessary for him to put in evi-

dence in defense, and what allegations are required in his answer

to permit the introduction of such facts in evidence. It will be

unnecessary to repeat or amplify what has already been said as

to what facts may be shown by the defendant under an answer

setting up a general denial only. But it may be stated, as a gen-

eral rule, that, under a general denial, the defendant may intro-

159
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duce any evidence which goes to controvert the facts which the

plaintiff is bound to establish in order to maintain his action.

Every issuable fact alleged in the complaint which is not denied

by the answer will stand admitted. Inconsistent allegations in an

answer are not equivalent to a denial. 8oper v. St. Regis Paper

Co. 77 K Y. Supp. 896; Zromm v. Beach, 96 N. Y. 398; Smith

v. Coe, 170 «". Y. 162 ; Staten Islmid & Midland R. R. Go. v.

Hinchcli-jfe, 170 IST. Y. 473 ; Rodgers v. Clement, 162 IST. Y. 422

;

Fleischman v. Stem, 90 N. Y. 110; Marston v. Swett, 66 K Y.

210; West v. American Exchange Bank, 44 Barb. 175; Wood v.

Whiting, 21 Barb. 190. It has, therefore, become the almost in-

variable custom in justices' courts to interpose a general denial to

all the allegations in the complaint, even where a specific denial

of one or more of the material allegations of the complaint would
be equally efiicacious, or where the defendant relies upon new
matter constituting an affirmative defense. But, in pleading a

denial and a defense in the same answer, it should be remembered
that the denial and the defense are distinct and separate parts of

the answer and should be separately stated. Each defense must,

be complete in itself, and cannot be aided by a general denial else-

where in the answer. Fluomoy v. Osgood, 99 App. Div. 270.

An averment that a contract was executed in one state is a denial

of an allegation that it was executed in another. Onderdonh v.

Feale, Peacock & Kerr, 104 App. Div. 195; Garrett v. Wood, 27
App. Div. 312; Bellinger v. Graigue, 31 Barb. 534, 537. How
they shall be separated in the pleading is unimportant; and the

rule requiring the denial and the defense to be separately stated

is one of form rather than of substance when applied to an answer
interposed in a justice's court.

Counterclaims, etc.—In addition to denials, or in lieu of them,

an answer may set forth, in a plain and direct manner, new matter
constituting one or more defenses or counterclaims. Code of Civil

Pro. § 2938.

New matter is matter outside of the issues raised or which could

be raised by a denial. A defense can consist only of new matter
which cannot be proved under an issue raised by a denial.

Schultz V. Greenwood Cemetery, 93 IST. Y. Supp. 180. The rule of

law is well settled that facts pleaded as a defense merely, may not
be used as a counterclaim, even though they would be sufficient

as a counterclaim, if so pleaded. Gilsey v. Keen, 104 App. Div.

427; Acer v. Hotchkiss, 97 N. Y. 408 ; Rice v. Grange, 131 N. Y.
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152. ISTew matter alleged in a separate defense, not pleaded as

a partial defense nor in mitigation of damages, will be taken on

demurrer to have been pleaded as a complete defense to the action.

Mott V. DeNisco, 106 App. Div. 154 ; Thompson v. Halbert, 109

jSJ". Y. 329. The cases in which a defense must be specifically

alleged in the answer to permit evidence to be given under it upon

the trial have been elsewhere noticed.

In pleading a defense to a cause of action set forth in the com-

plaint no particular form of language need be adopted. But

enough should be stated to show to the court that if the facts set

forth in this part of the answer are established on the trial the

plaintiff will not be entitled to recover upon the cause of action so

answered, or at least that he will not be entitled to recover the

full amount of his demand.

"Where several causes of action are joined in a complaint the

Code requires that they should be consistent with each other. Code

of Civil Pro. § 2937. Wentworth v. BvJiler, 3 E. D. Smith, 305.

But there is no statutory requirement that the defenses set up in

an answer shall be consistent with each other. In case a verified

answer is required, as it will be when a verified complaint has been

served with the summons, the defendant may find it difiicult to

conscientiously verify an answer setting forth inconsistent de-

fenses.

In setting forth a counterclaim the defendant should state his

cause of action against the plaintiff in the same manner that he

would allege the same cause of action in a complaint. The rules

applicable to a statement of facts in a complaint are equally ap-

plicable to the statement of facts constituting a counterclaim. If

facts are not stated sufiicient to show that the defendant could

maintain an action against the plaintiff upon the counterclaim if

used as a complaint, the pleading will be insufficient as a counter-

claim. See Code of Civil Pro. § 2939. Failure to plead a coun-

terclaim in a justice's court which precludes the maintenance of

an action thereon, under Code of Civil Procedure, section 2947,

is in actions on contract only. Clift v. Mercer, 70 App. Div. 369

;

Davis V. Aikin, 85 Hun, 554. In a justice's court action for con-

version, a $60 counterclaim for goods sold and delivered, with no

allegation that it arose out of or was connected with the trans-

action set out in the complaint, no evidence can be received in

support of it, and it does not entitle the defendant to a de novo

trial on appeal in the county court under Code Civil Procedure,



2532 GENEEAL EULES OF PLEADING.

section 3068. Smith v. Bensselaerville Creamery Co. 131 App.

Div. 387.

The case in which the defendant may interpose a counterclaim,

and the cases in which he must interpose it or be forever pre-

cluded from maintaining an action upon it have been sufficiently-

noticed.

Demand of judgment.—It will be noticed that the Code does not

require that an answer in an action pending before a justice of

the peace shall contain a demand for judgment. In courts of

record, a defendant who deems himself entitled to an affirmative

judgment against the plaintiff, by reason of a counterclaim inter-

posed by him, must demand the judgment in his answer. Code

of Civil Pro. § 509. Bead v. Decker, 67 N. Y. 182. Although

no similar requirement is contained in the statute regulating plead-

ings in a justice's court, the rule prescribed for the demand of

judgTQent in the higher courts is a safe one to follow. By the de-

mand for affirmative relief the defendant clearly shows that the

facts stated in his answer are not pleaded merely as a defense,

but as an affirmative cause of action against the plaintiff.

Where a chattel has been replevied, and the defendant has not

required the return thereof pending the action, he may in his an-

swer demand judgment for the return of the chattel, either with

or without damages for the taking, withholding, or detention.

Code of Civil Pro. § 2930. It is not compulsory upon the de-

fendant in replevin to demand such judgment, but without such

demand the return of the property cannot be adjudged to him.

Bown V. Weppner, 62 Hun, 579. In any case a demand of relief

appropriate to the facts set up in the answer will be proper for

the purpose of appraising the plaintiff and the court of the nature

of the defense intended, although an omission of such demand
will not affect the sufficiency of the answer if it is otherwise suffi-

ciently explicit to be understood.

§ 4. Answer of Title to Land.

The law does not permit a plaintiff to litigate any action in a

justice's court wherein the title of real property comes in question

unless the defendant expressly or impliedly consents to such pro-

cedure. The Code provides that a justice of the peace cannot take

cognizance of a civil action where the title to real property comes

in question as prescribed in title third of chapter nineteen of that



GENERAL RULES OF PLEADING. 2533

act. Code of Civil Pro. § 2863, subd. 2. Willoughhy v. Jenks,

20 Wend. 96. This subject, so far as relates to the jurisdiction

of the justice, has been sufficiently discussed in a preceding chap-

ter. But, in order to divest the justice of jurisdiction where the

title to real property will come in question, the defendant must be-

come an actor, and either present the defense by way of answer

or by disputing the plaintiff's title when it appears, upon the

plaintiff's own showing, that the title to real property is in ques-

tion. It is not enough that title to real estate may be in question

unless the question is so presented as to deprive the justice of the

right to proceed with the action. The practice in this particular

will be here considered.

The Code provides that the defendant may, either with or with-

out other matter of defense, set forth in his answer facts showing

that the title to real property will come in question. Such an

answer must be in writing, and it must be signed by the defendant

or his attorney or agent, and delivered to the justice. The justice

must thereupon countersign the answer and deliver it to the plain-

tiff. Code of Civil Pro. § 2951. Sage v. Barnes, 9 Johns. 365.

The defendant must also deliver to the justice, with the answer,

a written undertaking, executed by one or more sureties, ap-

proved by the justice, to the effect that if the plaintiff, within

twenty days thereafter, deposits with the justice a summons and

complaint in a new action for the same cause, to be brought in

the proper court, the defendant will, within tAventy days after the

deposit, give a written admission of the service thereof. When
the defendant was arrested in the action before the justice, the

vmdertaking must further provide that he will at all times render

himself amenable to any mandate which may be issued to enforce

a final judgment in the action so to be brought. If the defendant

fails to comply with the undertaking, the sureties are liable there-

upon to an amount not exceeding $200. Id. § 2952. The court in

which a new action is to be brought as above provided is the Su-

preme Court, or the County Court of the justice's county, at the

plaintiff's election. Id. § 2953. See Const, art. 6, § 5.

Upon the delivery of the undertaking to the justice the action

before him is discontinued, and each party must pay his own costs.

The costs so paid by either party must be allowed to him, if he re-

covers costs in the new action, to be brought as prescribed in the

last two sections. If the plaintiff fails to deposit with the justice

a summons and complaint in the new action, before the expiration
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of twenty days after the delivery of the undertaking, the defend-

ant may maintain an action against the plaintiff to recover his

costs before the justice. Code of Civil Pro. § 2954. Van Etten

V. Van Etten, 65 Hun, 499.

If the undertaking is not delivered to the justice, he has juris-

diction of the action, and must proceed therein ; and the defendant

is precluded, in his defense, from dravping the title in question.

Code of Civil Pro. § 2955 ; Gould v. Patterson, 63 Hun, 575 ; 87

Hun, 533. If, however, it appears, upon the trial, from the plain-

tiff's own showing, that the title to real property is in question,

and the title is disputed by the defendant, the justice must dismiss

the complaint, with costs, and render judgment against the plain-

tiff accordingly. Code of Civil Pro. § 2956.

Although a justice of the peace cannot take cognizance of an

action where the title to real property comes in question as pre-

scribed by the statute, the question whether such title is brought

in question on the plaintiff's showing and disputed by the defend-

ant is for the justice to decide, and his refusal to dismiss the com-

plaint when it does so appear does not render his judgment for

the plaintiff void for want of jurisdiction, but only voidable for

error. Gould v. Patterson, 87 Hun, 533. But where the defend-

ant has set forth in his answer facts showing that the title to real

property will come in question, and has delivered to the justice

the undertaking required by the statute, the action is ipso facto

discontinued, the justice is ousted of jurisdiction, and any judg-

ment he may render is a nullity. Van Etten v. Yan Etten, 69

Hun, 499.

In the new action, to be brought after an action before a justice

is discontinued by the delivery of an answer and an undertaking

as prescribed by the statute, the plaintiff must complain for the

same cause of action only upon which he relied before the justice

;

and the defendant's answer must set up the same defense only

which he made before the justice. Code of Civil Pro. § 2957.

Moison V. Burr, 102 App. Div. 248 ; Bundle v. Gordon, 27 App.
Div. 452. This prohibits the plaintiff from alleging in the Su-
preme Court or County Court a new cause of action, or one differ-

ent from that alleged before the justice; but it does not prohibit

him from making the cause of action upon which he there relied

perfect by such new allegations as are needed for that purpose.

Fox V. Erie Preserving Co. 93 IST. Y. 54; Wiggins v. Tallmadge,

7 How. 405; Tuthill v. Clarh, 12 Wend. 207; People v. Albany
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ijom. Pleas, 19 Wend. 123. The court to which the action is trans-

ferred may allow an amendment to the pleading in matters of

form, but is not authorized to allow an amendment thereof in

matters of substance. McGinnis v. Murphy, 23 Week. Dig. 215

;

People V. Albany Com. Pleas, 19 Wend. 123 ; Bundle v. Gordon,

27 App. Div. 452. Plaintiff sued the defendant in a justice's

court, and the defendant took issue by pleading facts showing

that the title to real property would come in question, but pleaded

nothing else; thereupon the plaintiff duly discontinued before the

justice and brought a new action in the county court for the

same cause of action ; the defendant interposed the same answer

as in the justice's court, but was allowed to amend it so as to al-

lege a new and additional defense by way of counterclaim : Held,

that under Code of Civil Procedure, section 2957, the county court

had no power to grant an order permitting the defendant to set

up a new defense. Moison v. Burr, 102 App. Div. 248. If the

pleadings in the court to which the action is transferred do not

conform in substance to those interposed in the justice's court, the

party injured may move to strike out the objectionable pleading.

Ih.; Tuthill v. Clarh, 11 Wend. 642; Brotherton v. Wright, 15

Wend. 237 ; McNamara v. Biteley, 4 How. 44, 46 ; Wilgus v. Wilk-

inson, 50 App. Div. 1. Thus, if the action is trespass, and the

defendant has deprived the justice of jurisdiction by interposing

a plea of title and giving the requisite undertaking, he cannot,

in the new action in the County Court, abandon the plea of title

and substitute therefor a general denial of a complaint which is

substantially the same as that interposed before the justice. If

such new defense is set up in the County Court action, it will

be struck out on motion. Ih. So, after the defendant has ousted

the justice of jurisdiction by interposing a plea of title and giv-

ing the requisite undertaking, he cannot obtain an order of the

County Court substituting a third person claiming the land as

defendant in his place, and permitting the substituted defendant

to serve a new and original answer. Bundle v. Gordon, 27 App.

Div. 452.

Where, in an action before a justice, the plaintiff has two or

more causes of action, and the defense that the title to real prop-

erty will come in question is interposed as to one or more, but not

as to all, of them, the defendant may deliver an answer and un-

dertaking as prescribed in sections 2951 and 2952 of the Code

with respect to the cause or causes of action only in which title
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will so come in question. Whereupon the justice must discontinue

the action as to those causes only; the plaintiff may commence a

new action therefor in the proper court, and the original action

must proceed as to the other causes. Code of Civil Pro. § 2958.

If the plea of title is pleaded as to all the causes of action set up

in the complaint, the justice cannot retain the action as to some

of the causes of action, but must dismiss the action as to all.

Hall V. Hodshins, 30 How. 15.

Where the action is to recover a chattel which was replevied in

the justice's court, each undertaking given therein continues to

be valid in and applicable to the new action in the Supreme Court

or County Court. Code of Civil Pro. § 2957.

Under the old practice, a plea of title could be interposed at the

time of joining issue only; but this has been changed by the

Code, and under the present practice the plea may be interposed

by way of amendment at any time before trial, when substantial

justice will be promoted thereby. Weehs v. Stroble, 36 How. 123
;

Hinds V. Page, 6 Abb. N. S. 58 ; Barnard v. Clark, 33 Misc. 330.

And when the plea is interposed at the time of joining issue, but

is defectively pleaded, it may be amended afterward in the same

manner as any other plea. Smith v. Mitten, 13 How. 325.

In every case the defendant ought to set up a general denial as

well as his answer of title if he wishes or intends to put the plain-

tiff to proof of his title in the court to which the action may be

transferred. By merely pleading title as an affirmative defense

without interposing a denial, the plaintiff's title will stand ad-

mitted, and will prevail unless the defendant can show title in

himself. See Brotherton v. Wright, 15 Wend. 237. And see

Wilgus V. Wilkinson, 50 App. Div. 1. Such denial will not, how-

ever, be necessary unless the plaintiff claims title in the complaint.

The plea of title which, under section 2951 of the Code, re-

quires the justice to enter judgment of discontinuance in the ac-

tion, means some affirmative unequivocal assertion on the part of

the defendant of the title to the locus in quo, or some part thereof.

A general denial to a complaint which avers possession or owner-

ship, or both, in the plaintiff, and a wrongful entry by the de-

fendant, does not necessarily put the plaintiff to proof of title

or require such proof from the defendant. La Rue v. Smith, 153
N. Y. 428.

An oral answer will not be a compliance with the statute, and
an omission to furnish such an answer as the statute require? is
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a waiver of the right to insist upon a discontinuance of the action.

It is only by a compliance with the terms of the statute that the

justice can be required to dismiss the action, and he who neglects

or refuses to perform the acts specified by the statute is not in a

position to claim its advantages, and if the answer be ever so legal

in form, this alone will not be suificient to require the justice to

dismiss the action if the defendant has not furnished the under-

taking which the statute requires. Randall v. Crandall, 6 Hill,

342 ; Little v. Denn, 34 N. Y. 452 ; Fredonia, etc. Plank Boad
Co. V. Wait, 27 Barb. 214.

Answer of Title in the Defendant.

Justice's Court. •

John Dob

against

KlCHAED KoE.

Before Petee W. Plantz,

Justice of the Peace.

The defendant above named, for an answer to the complaint of

the plaintiff in this action, first, denies each and every allegation

in said complaint contained.

And, further answering said complaint, the defendant alleges

that at the times mentioned in said complaint, and at the time

of the alleged wrongful trespass upon the lands in said complaint

mentioned and described, the defendant was then, and before that

time and ever since has been, the lawful owner in fee of said lands,

and claims title to the same as such owner; and that each and all

of the alleged wrongful acts and trespasses set forth in said com-

plaint, as the plaintiff's cause of action, relate to the defendant'^

entry upon and use of his said land as such owner and not other-

wise.

Wherefore the defendant demands judgment that this action be

discontinued. KIOHARD EOE.

The answer may be signed by the defendant in person or by

his agent or attorney. It should be delivered to the justice, who

should countersign the same and deliver it to the plaintiff.
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Countersigning hy the Justice.

The within answer was delivered to me by the defendant at the

joining of issue in the above-entitled action, this day of

, 1914, and I hereby countersign the same.

PETEE W. PLAISTTZ,

Justice.

Instead of the above form, the answer may be simply indorsed,

"Countersigned this day of , 1914," and signed by

the justice. As the countersigning is merely intended to identify

the answer, either form will be entirely sufficient for the purpose.

Where there are several causes of action, and the defendant does

not wish or intend to plead title to more than one of them, he

should modify his answer so as to show clearly to which of the

causes of action the answer relates.

The undertaking to accompany the answer may be in the follow-

ing form

:

Justice's Court.

JoHK Doe

against

ElCHAED EoB.

Before Petbe W. Plantz,

Justice of the Peace,

Whereas, the above-named defendant, Eichard Eoe, is about to

set forth in his answer facts showing that the title to real property

will come in question in the above-entitled action,

]^ow, therefore, we, Eichard Eoe and Daniel Stewart, of the

town of Johnstown, county of Fulton, and State of New York,

do, pursuant to section 2952 of the Code of Civil Procedure,

jointly and severally undertake that, if the plaintiff, within twenty

days after the delivery of said answer and this undertaking to

the justice before whom this action is pending, deposits with said

justice a summons and complaint in a new action for the same
cause, to be brought in the proper court, the defendant will, within
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twenty days after such deposit, give a written admission of the

service thereof; (If the defendant is before the justice under
arrest, add:) and that the defendant will at all times render him-

self amenable to any mandate which may be issued to enforce a

final judgment in the action.

(Date.) EICHARD EOE,
DANIEL STEWAET.

The statute does not require that the undertaking shall specify

:any sum, but provides that if the defendant fails to comply with

the undertaking the sureties are liable thereupon to an amount
not exceeding $200. The undertaking should be acknowledged,

and should have attached to it the proper affidavit of justification,

in substantially the form given upon a preceding page. If the

justice is not satisfied with the sufficiency of the surety, he may
require him to appear and justify before him, and at least should

point out to the defendant any defect in the undertaking deemed
by him to be material, in order that the defendant may remedy
the defect. See Barnard v. Clark, 33 Misc. 330.

When the Summons and complaint are deposited with the justice

in accordanc;e with the statute, the defendant must be careful to

^ive a written admission of service within twenty days after such

deposit. And if he omits to do so, and an action is brought by
the plaintiff against the sureties upon the undertaking, the court

has no pc/wer to relieve them. Davis v. Jones, 4 How. 340 ; S. C.

3 Code liep. 63. The plaintifl^ may, however, waive a literal com-

pliance with the statute. And, therefore, if the defendant omits

to give a written admission of the service of the summons and

complaint within the twenty days prescribed for that purpose;

yet, iff such defendant does, within that time, put in an answer

to ih(h action in the Supreme Court, and the plaintiff accepts it

withciut objection, and without such admission, this will be held

to be( a waiver of the objection and a substantial compliance with

the statute. Wiggins v. Tallmadge, 7 How. 404.

\

§ 5. Demurrer.

I

Ai. demurrer is an exception or objection, by one of the parties

to an action, to some pleading of the opposite party, on the ground

of its legal insufficiency to sustain the action, or to constitute a

defehise. In such cases the objecting party is said to rest or abide
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upon the question made, and to submit it to the judgment of the-

court whether such objection or exception is well taken. A de-

murrer raises a question of law which must, in all cases, be de-

cided by the justice, and not by a jury.

In actions in justices' courts it is indispensable that a demurrer

should be interposed if either party wishes to raise any question

as to the form or the suiScJency of the pleading of the opposite-

party. Neff V. Clute, 12 Barb. 466 ; Hall v. McKechnie, 22 Barb.

244 ; Mayor, etc. of N. Y. v. Mdso^ 4 E. D. Smith, 142.

If either party wishes to object t(3-^a pleading of his adversary

on the ground that it is not sufficientlji explicit, or that it does,

not state a cause of action or ground ofMefense, he must raise

such objection by demurrer, and if he omits to do so, the objec-

tion will be waived. Ih. And if the parties go to trial on ex-

tremely defective pleadings, the judgment will not be reversed on

account of their insulEciency, provided a good ca^se of action, or

a sufficient ground of defense is proved by the evidence. lb. An
objection that the complaint in an action before a jufe»tice on a judg-

ment recovered before another justice does not show :that the latter

had jurisdiction of the person and of the subject-mtitter must be-

raised by demurrer. Totmwn v. Drake, 102 IST. Y. Supp. 379.

But if a complaint does not set forth a cause of acl'ion, and on

the trial there is not sufficient evidence to prove a causae of action,.

a judgment in favor of the plaintiff will be reversed, ev'en though

the defendant took issue upon the allegations of the i complaint

instead of demurring. Tifft v. Tiffl, 4 Denio, 175, 178 ; Stephen-

son V. Hall, 14 Barb. 228, 229.

One of the rules relating to a demurrer is that it ope rates as

an admission of the truth of all the material allegations which

are contained in the pleading demurred to. The meanin^g and

the extent of the rule, however, is this, it admits their truith for

the purposes of obtaining the decision or judgment of the i court

upon the sufficiency of the pleading under consideration. But
the admission does not extend beyond that, for if an issue of: fact

is subsequently joined upon the pleading demurred to, the acflmis

sion by way of demurrer will not have any effect upon the trial

of such issue of fact. Facts and not conclusions of law arc ad-

mitted by a demurrer. Bonnell v. Griswold, 68 E". Y. S';94;

Buffalo Catholic Institute v. Bitter, 87 N. Y. 250; Bogardus v.

New York Life his. Co. 101 IST. Y. 328. A demurrer to a ciom-

plaint in a justice's court interposed by defendant's attorney isi not
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such an admission of the service of a verified complaint as will

authorize the court rendering judgment on defendant's default to

dispense with common-law proof of the cause of action. Inter-

national Seed Co. v. Hartman, 65 App. Div. 478.

A demurrer admits not only the allegations directly made in the

complaint, but also all the facts which are argumentatively or in-

ferentially alleged, the pleading being construed in favor of the

pleader. O'Connor v. Virginia Passenger & Power Co. 92 !N". Y.

Supp. 525; Ellsworth v. Franklin County Agricultural Society,

91 K Y. Supp. 1040; Sage v. Culver, 147 N. Y. 245. A de-

murrer to the complaint admits every allegation of fact whether

it be expressly or only impliedly or argumentatively averred. At-

kins V. Judson, 33 App. Div. 42. The complaint should be con-

strued liberally in favor of the plaintiff ; if the requisite allegations

can be fairly gathered from it the pleading is good; if it is in-

definite, the remedy is by motion. Ellsworth v. Franklin County

Agricultural Society, 99 App. Div. 119 ; National Contracting Co.

V. Hudson River Power Co. 170 JST. Y. 439 ; Marie v. Garrison, 83

N. Y. 14.

Another rule is that the court, on rendering judgment on a de-

murrer, will examine the whole record and render judgment

against the party who committed the first fault in pleading. Au-

burn, etc. Canal Co. v. Leitch, 4 Denio, 65 ; Lipe v. Becker, 1

Denio, 568; Schwab v. Fumiss, 4 Sandf. 704; Ayres v. Covil,

18 Barb. 260; Clark v. Poor, 73 Hun, 143; Williams v. Williams,

25 Abb. N". C. 217; Coming v. Roosevelt, 25 Abb. N. C. 220;

Baxter v. McDonnell, 154 E". Y. 432; Henriques v. Yale Uni-

versity, 28 App. Div. 354. And, therefore, if the plaintiff de-

murs to the defendant's answer, the defendant may attack the

complaint on the ground that it does not state facts sufiicient to

constitute a cause of action. People v. Booth, 32 IST. Y. 397;

Village of Little Falls v. Cobh, 80 Hun, 20, 27 ; Baxter v. Mc-

Donnell, 154 K Y. 432, 436 ; Savage v. City of Buffalo, 50 App.

Div. 136. If this latter contention is well founded, the answer

will not be disturbed. lb.; Tuthill v. City of New York, 29 Misc.

555. However defective may be any of the defenses set up in

the answer, they are not liable to demurrer while the pleading

they assume to answer is radically insufficient to call for any de-

fense whatever. Allen v. Malcolm, 12 Abb. N. S. 335. A bad

answer is good enough for a bad complaint. Savage v. City of

Buffalo, 50 App. Div. 136; 63 K Y. Supp. 941; Baxter v. Mc-
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Donnell, 154 K Y. 432, 436. If, on demurrer to the answer, the-

defendant attacks the complaint, and the latter is insufficient, judg-

ment on the demurrer will be given against the plaintiff, and he-

will be required to amend his complaint by stating a sufficient

cause of action. If the complaint contains two counts and the

defense demurred to is general, so that it applies to either, the

demurrer must be examined upon the merits unless both counts

are defective; but if neither sets forth a cause of action, the

sufficiency of the pleading demurred to cannot be considered. Ih.

In what cases a demurrer may be interposed.—A defendant may
demur to the plaintiff's complaint, or to one or more distinct

causes of action separately stated therein. A demurrer runs to the

allegations of the complaint and not to the summons or the caption

of the complaint. Rowe v. Rowe, 103 App. Div. 100; Soldier's

Home v. Sage, 11 Misc. 159. The plaintiff may demur to one ov

more counterclaims stated in the defendant's answer. Code of

Civil Pro. §§ 2935, 2939. The demurrer may be interposed upon
the ground that the pleading demurred to is not sufficiently explicit

to be understood, or that it does not state facts sufficient to con-

stitute a cause of action, or counterclaim, as the case may be. Ih.

A demurrer upon any other ground is unauthorized and a nullity^

Gorman v. Dewey, 24 Misc. 643 ; Lapham v. Rice, 63 Barb. 485.

A demurrer for misjoinder of parties defendant is not authorized.

Tew V. Wolfsohn, 76 JST. Y. Supp. 919 ,N.Y.& N. H. R. R. Co.

V. Schuyler, 17 N. Y. 592 ; Mcintosh v. Ensign, 28 IST. Y. 169.

The defendant cannot by demurrer raise the question that another

defendant who does not demur, is improperly made a party. Bos-

ton Base Ball Association v. Brooklyn Base Ball Club, 75 N. Y.

Supp. 1076 ; Bradner v. Holland, 33 Hun, 288 ; Barnes v. Blake,

59 Hun, 371 ; Paxton v. Patterson, 26 Abb. N. C. 389. A de-

fendant can demur for defect of parties defendant, only when it ap-

pears that he has an interest himself in another's being made a de-

fendant. Thompson v. Richardson, 74 App. Div. 62 ; Anderton v.

Wolf, 41 Hun, 571 ; Bauer v. Piatt, 72 Hun, 326.

A demurrer on the ground that the corporations plaintiff" have

not the legal capacity to sue, will not be sustained unless the fact

appears upon the face of the complaint. Boston Base Ball Associa-

tion v. Brooklyn Base Ball Club, 75 N". Y. Supp. 1076 ; Phoenix
Bank v. Donnell, 40 N. Y. 410. A demurrer to the jurisdiction

over the subject of the action must be overruled if the complaint

states a cause of action, of which the court has jurisdiction, against.
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the defendant who demurs. Ih. A demurrer will not lie to a com-

plaint in an action against a foreign corporation because the com-

plaint does not disclose whether the plaintiff is or is not a resident

of the state of New York. Herbert v. Montana, Diamond Co. 81

App. Div. 212; Phoenix Bank v. Donnell, 40 N. Y. 410. The
objection that the facts stated in the complaint do not constitute

a cause of action, has no application to the question as to the

capacity of the plaintiff to sue. Herbert v. Montana Diamond Co.

ante; Perkins v. Stimmel, 114 N. Y. 359. Multifariousness is not

a ground of demurrer authorized by the Code. Hcdl v. Oilman, 77

App. Div. 458. If either of the defects specified appear on the

face of a pleading, the remedy by demurrer should be resorted to.

See Hall v. McKechnie, 22 Barb. 244; Nef v. Clute, 12 Barb.

446.

There is no provision in the statute authorizing a party to an

action in a justice's court to move that the complaint be made
more definite and certain. If it is not sufficiently explicit to be

understood, and by that is meant sufficiently explicit to fairly

inform the defendant upon what the cause of action is based, his

remedy is by demurrer. Village of Courtland v. Howard, 1 App.

Div. 131. But a demurrer will not lie by reason of the failure of

the plaintiff to demand the specific judgment to which he is en-

titled. Schenectady Contracting Co. v. Schenectady Ry. Co. 106

App. Div. 336 ; Mackay v. Auer, 8 Hun, 182 ; Parker v. Pullman

Co. 36 App. Div. 217.

Where a joint action is brought against two defendants, and

there is a good cause of action set out against one of them, but

the other party is improperly joined as a defendant, a joint de-

murrer will not lie in favor of both of the defendants. People v.

Mayor of New York, 28 Barb. 240 ; Phillips v. Hagadon, 12 How.

17 ; Eldridge v. Bell, 12 How. 547 ; Sanders v. Saxton, 33 Misc.

389. So, too, the misjoinder of too many defendants does not

afford any ground for a separate demurrer by the party who is

properly sued, and against whom a good cause of action is alleged.

New York & New Haven B. R. Co. v. Schuyler, 17 N. Y. 592 ;.

Pinckney v. Wallace, 1 Abb. 82 ; Brownson v. Gifford, 8 How.

389. But where a defendant is improperly joined as a defendant,

and no cause of action is stated as against him, he may interpose

a separate demurrer, which will be sustained. Chapman v. West,

17 N. Y. 125 ; Eldridge v. Bell, 12 How. 547. A misjoinder of

causes of action is not a ground for demurrer in a justice's court.
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Gerould v. Cronlc, 85 Hun, 500. And no demurrer lies to new
matter constituting a defense as distinguished from a counter-

claim. Boyce v. Perry, 26 Misc. 355 ; Code of Civil Pro. § 2935,

subd. 4 ; Nash v. Springstead, 72 Hun, 474. Where a denial of a

material allegation is joined with new matter, and both are pleaded

as one separate defense, such so-called defense is not demurrable.

The interpolation of a denial is the averment of matter which is

not new, and renders the so-called defense unassailable by demur-

rer. Onderdonh v. Peale, Peacock & Kerr, 104 App. Div. 195

;

Garret v. Wood, 27 App. Div. 312 ; Bellinger v. Craigue, 31 Barb.

534, 537. So, no demurrer will lie for a misjoinder of parties

plaintiff. Lord v. Lord, 33 St. Eep. 752.

The time for interposing a demurrer is at the joining of issue

in the action. If the complaint is defective it ought to be then

demurred to if the defendant desires to raise the question. And
if he omits to demxir then, but joins issue upon the merits upon a

question of facts, the right to demur to , the complaint is gone.

And the same rule applies to an answer, which must be demurred

to at the time when it is interposed, or the right to do so will be

waived.

There may be a demurrer to one of several causes of action,

although no demurrer is allowed to a part of a single cause of

action. Toplitz v. Toplitz, 54 App. Div. 630. And for that reason

there may bo issues both of law and of fact joined in the same

action.

If two separate causes of action are set out in the complaint,

the defendant may demur to one of them, and join issue upon
the other upon a matter of fact. So, too, one of several counter-

claims may be demurred to, and the others will be deemed to bo

at issue upon matters of fact. But a party is not permitted to

demur and also to answer to the same matter. Munn v. Barnum,
1 Abb. 281.

Decision or judgment on the demurrer.— As a general rule, the

judgment on a demurrer ought to be given at the joining of issue,

so that there may be an immediate amendment of any defective

pleading, and so that the cause may be at issue upon questions

of fact before any adjournment is made.

There is no legal objection, perhaps, to an adjournment for the

decision of a question of law, and yet it does not fall within the

general scope of adjournments which are usually granted for tha

purpose of procuring evidence. The correct practice will be to
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decide a demurrer promptly after it is interposed and argued if

argument is made. This practice will avoid any necessity for

adjournments, except in those cases in which it is important to

obtain evidence for the trial of issues of fact. Where there are

issues both of law and of fact, the issues of law ought first to be

disposed of. Wright v. Williams, 2 Wend. 632 ; Pittstown v.

Plattsburgh, 15 Johns. 398. And this is especially true in those

cases where the demurrer will dispose of the entire cause of action.

Booth V. Smith, 5 Wend. 107; Shaw v. Raymond, 2 Cow. 512. In

such a case, if the issues of fact were first tried, but the final

judgment on the demurrer were in favor of the defendant, he

would recover costs against the plaintiff on the whole record. lb.

But there is no provision for two separate trials of issues in a

justice's court, except so far as it may be done in the mode al-

ready pointed out, of trying the demurrer immediately at the

joining of issue, and then requiring the joinder of an issue of fact

when that is proper.

Where there is an issue of law which disposes of the entire right

of action, there will be no occasion to try any other issues joined

upon the fact. Love v. Humphrey, 9 Wend. 500 ; JacJc v. Martin,

14 Wend. 507; Backus v. Richardson, 5 Johns. 476.

Where a demurrer has been interposed, if the court deems it

well founded, it must permit the pleading demurred to to be

amended. Code of Civil Pro. § 2939 ; Morris v. HunJcen, 40 App.

Div. 129 ; Hilliard v. Austin, 17 Barb. 141 ; Turck v. Richmond,

13 Barb. 533; Olasse v. Keulsen, 3 Abb. 100; Smith v. Mitten,

13 How. 326 ; Stern v. Drinker, 2 E. D. Smith, 402. The statute

is imperative, and vests no discretion in the justice. If the party

is given an opportunity to amend, but declines to avail himself of

it, the defective pleading or part of a pleading demurred to must

be disregarded. If the court deems the demurrer not well founded,

it must permit the party making it to plead over, at his election.

Code of Civil Pro. § 2939.

In determining whether to sustain or to overrule a demurrer,

the justice should first determine whether the demurrer is taken

in a case authorized by the Code, and if it is not, should overrule

it at once. If it is taken in a case authorized by the Code, the

next question to determine is whether the pleading demurred to

is defective in the particular or particulars mentioned as the ground

of demurrer. A demurrer to a complaint for insufficiency can be

sustained only when it appears that, admitting all the facts al-

160
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leged, it presents no cause of action whatever. It is not sufficient

that the facts are imperfectly or informally averred, or that the

pleading lacks definiteness and precision, or that the material facts

are only argumentatively averred. The complaint on demurrer

is deemed to allege what can he implied from the allegations there-

in by reasonable and fair intendment. Marie v. Garrison, 83

K Y. 14; ZahrisUe v. Smith, 13 K Y. 322, 330; Fogarty v.

Wanamaker, 60 App. Div. 433 ; Kain v. LarTcin, 141 N. Y. 144,

150. And see Bostwich v. Dry Goods Bank, 67 Barb. 449 ; Lynch

V. Levy, 11 Hun, 145 ; Mojfatt v. McLaughlin, 13 Hun, 449.

If the demurrer is taken to a distinct cause of action separately

stated in the complaint, the sufficiency of this cause of action is

to be tested in the same manner as if it were the only cause of

action alleged. The separate counts in a complaint are for all

purposes as distinct as if they were separate complaints ; and con-

sequently they must contain all necessary allegations, or must

expressly refer to and adopt the allegations contained in another

count, so that the allegations so referred to may be deemed incor-

porated in and a part of the count containing the reference. A
defective count cannot be helped on demurrer by an allegation in

a subsequent count in no way referred to in the count demurred to.

Simmons v. Fairchild, 42 Barb. 404; Victory Webb, etc. Mfg.

Co. V. Beecher, 55 How. 193; Anderson v. Speers, 58 How. 68;

Ritchie v. Garrison, 10 Abb. 246. The same general rules apply

with equal force to a demurrer to a counterclaim or counterclaims

set up in an answer.

If the objection to the pleading is that it is not sufficiently

explicit to be understood, the justice must determine whether the

pleader has complied with the requirements of the statute by set-

ting forth the cause of action in a plain and direct manner so as

to enable a person of common understanding to know what is in-

tended. See Village of Cortland v. Howard, 1 App. Div. 131.

Where a, demurrer is sustained and an amendment is ordered,

the justice has no authority to dictate what the amendment shall

be. And where an answer of title to land had been interposed

and held defective on demurrer, it was held that the justice had no

right to decide that the answer should not be so amended as to

present the question of title again in the amended answer. Smith

V. Mitten, 13 How. 326. A general demurrer is sufficient to reach

every defect that exists in a pleading in a justice's court. Stern

V. Drinker, 2 E. D. Smith, 402.
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"Where the defendant demurs to a complaint, and the justice

overrules the demurrer, and the defendant then answers and joins

an issue of fact, which is tried, the decision of the justice on the

demurrer cannot be reviewed upon an appeal. Irvine v. Forhes,

11 Barb. 587; Pech v. Cowing, 1 Denio, 222; Jones v. Thompson,

6 Hill, 621 ; Hayes v. Kedzie, 11 Hun, 577. If the demurrer is

well taken and the justice improperly overrules it, the party de-

murring may, if he chooses, refuse to amend or join any other

issue, and if judgment is rendered against him in the action, he

may, on appeal, review the decision of the justice on the demurrer,

and if that decision is erroneous, the judgment will be reversed.

Jones V. Thompson, 6 Hill, 621 ; Keteltas v. Myers, 19 N. Y. 231

;

Allen v. Patterson, 7 N. Y. 476.

Form of Demurrer to Complaint.

Justice's Cotjet.

Benjamin Bars

against

Thomas Baekee.

Before Henry Smith,

Justice of the Peace.

The defendant demurs to the complaint of the plaintiff in the

above-entitled action, upon the ground that said complaint does

not state facts sufficient to constitute a cause of action.

§ 6. Verification of Pleadings.

It is provided by statute that in any action brought In any of

the justices' courts of this State arising on contract for the recov-

ery of money only, or on an account, the plaintiff, or. his agent, at

or before the. time of issuing the summons, may make a written

complaint, stating in a plain, concise manner the facts constitut-

ing the cause of action, specifying therein the amount actually due

from the defendant to the plaintiff in said action, and praying

judgment against the said defendant for the amount so claimed to
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be due to him, which said complaint shall be subscribed by the

plaintiff, or his agent, and shall be verified in the manner and as

provided by section 526 of the Code of Civil Procedure. Laws

of 1881, ch. 414, § 1.

It will be noticed that this form of pleading is authorized only

where the action arises on contract for the recovery of money only,

or on an account, and that it differs in form from the ordinary

complaint under the Code in these particulars, viz. : it must be in

writing ; it must contain a demand for judgment ; it must be sui'd-

scribed by the plaintiff, or his agent ; and it must be verified.

The complaint being drawn in compliance with the requirements

of the statute in other respects, the plaintiff should attach thereto

an affidavit of verification. This affidavit must be to the effect

that the complaint is true to the knowledge of the deponent, ex-

cept as to the matters therein stated to be alleged on information

and belief, and that as to those matters he believes it to be true.

Where it is made by a person other than the party, he must set

forth in the affidavit the grounds of his belief as to all matters not

stated upon his knowledge and the reason why it is not made by

the party. Code of Civil Pro. § 526.

A verification by the plaintiff's attorney is a sufficient verifica-

tion by the plaintiff's agent, as a person who appears for a party

as his attorney in a justice's court is the agent of the party.

Barnes v. Sutliff, 24 Misc. 526. The afiidavit of verification

should state the reason why it is made by the agent; and if the

reason is stated, though somewhat meagerly and informally, it

may be held to be in sufficient compliance with the requirements

of the statute. ClarJc's Gove Fertilizer Co. v. Stever, 29 Misc.

571. Betts V. Kreidell, 13 Civ. Proc. Rep. 157. So, although the

complaint is not subscribed by the plaintiff or his agent, as the

statute requires, the defect is not jurisdictional, and if the affidavit

of verification is subscribed by one who states therein "that he is

the attorney and agent of the plaintiff in the above-entitled action,"

this subscription to the affidavit will be deemed a sufficient compli-

ance with the requirements of the statute. Ih. See also Harrison
V. Wright, 1 St. Rep. 736 ; Barrett v. Joslynn, 9 Misc. 407 ; Euh-
hell V. Livingston, 1 Code Rep. 63. If the affidavit of verification

contains no venue it is a nullity. American Boole Co. v. Watson,
24 Misc. 524.

Having properly drawn and verified the complaint, it should be
attached to the summons, and the two papers should be served
upon the defendant by delivering to and leaving with him person-
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ally true copies thereof not less than six nor more than twelve days

before the return day thereof. The official certificate of the con-

stable making such service is sufficient evidence thereof. Laws
of 1881, ch. 414, § 1. It is not essential that the date of the sum-

mons and of the affidavit of verification should be the same. Fort

V, Milligwn, 49 St. Eep. 307; 21 IST. Y. Supp. 145.

The answer may contain a general denial of each allegation of

the complaint, or a specific denial of one or more of the material

allegations thereof. It may also set forth, in a plain and direct

manner, new matter constituting one or more defenses or counter-

claims. In case the defendant appears and answers in an action in

which a verified complaint has been served, his answer shall be in

writing and shall be verified as above provided for the verification

of the complaint. Code of Civil Procedure, section 2983.

In case the defendant fails to answer the complaint as herein-

before provided, at the time of the return of the summons, he will

be deemed to have admitted the allegations of the complaint as

true, and the court must, upon filing the summons and complaint,

with due proof of the service thereof, enter judgment for the plain-

tiif and against the defendant for the amount demanded in the

complaint, with costs, without further proof. Code of Civil Pro-

cedure, section 2891. Where the defendant at the time of joinder

or issue fails to verify his answer to a verified complaint, the plain-

tiff is entitled to judgment, and the justice is not authorized to de-

ny such judgment and treat both pleadings as unverified. Carter

v. Boyle, 109 N. Y. Supp. 1102. A judgment in tort cannot be

taken by default in a justice's court on a verified complaint against

a railroad company for negligence in transporting goods, without

further proof. Duval v. Boston, etc. B. B. Co. Ill N. Y. Supp.

629.

In a justice's court suit for goods sold and delivered, the defend-

ant's sworn answer to the verified complaint contained no denial,

but alleged, as to some of the goods, breach by the plaintiff of an

agreement to alter to fit, a refusal to accept, and a subsequent return

to the plaintiffs. Held, that it was error to apply Code of Civil

Procedure section 2891, as amended in 1906, providing that a judg-

ment cannot be given for the plaintiff on a verified complaint with-

out proof when there is a verified answer, as the intention of the

amended section is to dispense with additional proof when the

complaint is verified and its allegations are uncontradicted. Alt-

man V. Cochrane, 131 App. Div. 233 ; Harley v. Fitzgerald, 84

Hun, 305.
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It will be noticed that the answer under this statute differs from

the answer authorized by the Code in permitting the defendant to

interpose a denial of knowledge or information sufficient to form

a belief as to the allegations of the complaint. This provision of

the statute is absolutely necessary in many cases where a defend-

ant, acting perhaps in a representative capacity and having no

knowledge of the truth of the matters alleged in the complaint is

compelled to answer under oath. The denial so authorized raises

an issue as effectively as a direct, unqualified denial.

The defendant has his option to file a verified answer to the

verified complaint or to permit the plaintiff to take judgment for

the amount demanded without further proof. If, however, the

complaint is so defectively verified that the verification is a

nullity, as is the case where the afiidavit of verification contains

no venue, the defendant may file unverified answers and thereby

put in issue the allegations of the complaint and compel the plain-

tiff to make proof of his case as in an action brought under the

Code practice. American Book Co. v. Watson, 24 Misc. 524. If

the verification of the answer is made by the defendant's agent,

and is in the usual form of a verification by a party, and does not

state the ground of the defendant's knowledge, or why the answer

was not verified by the defendant, the plaintiff should specifically

point out the defect ; and in the absence of such specific objection,

a judgment for the plaintiff on the pleadings will be erroneous.

Rv^e V. Cramdall, 11 Civ. Pro. E. 11. See Snape v. Gilbert^ 13

Hun, 494.

Under the statute as passed in 1881, no authority was given for

a demurrer to an answer filed under it. The statute provided

that if the defendant failed to answer or demur to the complaint

on the return of the summons he should be deemed to have ad-

mitted the allegations of the complaint as true, and that, upon
filing the summons and complaint, with due proof of the service

thereof, the court must enter judgment for the plaintiff for tho

relief demanded in the complaint, with costs, without further

proof. See Laws of 1881, ch. 414, § 3. The statute now pro-

vides as follows : "In a case specified in sections third and fourth

of section 2935 of this act, a party may demur to the pleadings of

the adverse party, or, if it is a complaint, to one or more distinct

and separate causes of action, where it is not sufficiently explicit

to be understood ; or where it does not state facts sufficient to con-

stitute a cause of action or counterclaim, as the case may be. If the
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court deems the demurrer well founded, it must permit the pleading

to be amended; and if the party fails to so amend, the defective

pleading, or part of a pleading demurred to, must be disregarded.

If the court deems the demurrer not well founded, it must permit

the party making it, to plead over at his election." Code of Civil

Procedure, section 2939. Under the present statute, if the de-

fendant demurs to the complaint, and his demurrer is overruled,

he has still an opportunity to answer. If he neglects or refuses

to answer, judgment must be entered against him for the amount
demanded in the complaint, with costs, without further proof. Be-

fore the amendment of 1889, if the defendant demurred, but did

not answer, judgment could not be rendered against him without

common-law evidence of the plaintiff's demand. If he either an-

swered or demurred, section 2891 of the Code became applicable

and prevented the plaintiff from recovering without proving his

case. Oulmtm v. Schmidt, 35 Hun, 345 ; Thomas v. Jones, 47

Hun, 81 ; Lansing v. Stevens, 3 N. T. Supp. 79 ; 20 St. Eep. 320.

Under the statute, as amended, judgment can be rendered for

the plaintiff without proof only "in case the defendant fails to

answer said complaint, as hereinbefore provided." But if the

defendant by his answer attempts to set up a counterclaim only,

and the counterclaim is held insuiHcient on demurrer, the counter-

claim "must be disregarded," that is, treated as a nullity, and,

unless the defendant pleads over, the justice must enter judgment

for the plaintiff without further proof.

In all cases the plaintiff should be prepared with due proof of

the service of the summons and complaint ; and the process, plead-

ings, and proof should be filed by the justice before rendering a

judgment against the defendant. See McMullin v. Mwclcey, 6

E". Y. Supp. 885.

The provisions of chapter 414 of the Laws of 1881, and the

several acts amendatory thereof, in relation to the making and

service of verified pleadings in justice's courts, are applicable

to actions pending in cities of the second class, as provided in Sec-

ond Class Cities Law, sections 180 to 191 ; Laws of 1909, chapter

55; Consolidated Laws, chapter 53, and which provisions also re-

late to actions pending in various cities of the state, in their local

courts. Laws 1900, chapter 259, section 11 ; Laws 1892, chapter

342, section 14; Laws 1894, chapter 137, section 3; Laws 1895,

chapter 751, section 133 ; Laws 1899, chapter 337, section 18, and

other special statutes relating to the government of cities, and tho

procedure in the local courts thereof.
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CHAPTEE XVII.

ADJOURNMENTS.

§ 1. General Principles.

The adjournment of a trial pending before a justice of the peace

may be either a matter of convenience, or a matter of discretion, or

a matter of statutory right. It may be a matter of mere conven-

ience to the justice when other official duties prevent the hearing

of the cause on the return day of the summons, and it may also,

in a certain sense, be a matter of discretion whether he will not

adjourn the trial upon his own motion where his own convenience

is not involved, when it appears upon the return day of the sum-

mons that substantial justice will be promoted by that course.

See Rose v. Stuyvesant, 8 Johns. 426. An adjournment is a mat-

ter of right when the application is made by a party in a case and

in the manner prescribed by the statute, and the justice has no

discretion whether to grant or refuse it, although, subject to cer-

tain statutory restrictions, he has a discretion as to the length of

time the trial shall be postponed. But the granting of an adjourn-

ment before trial is never a matter of course, although the law

graduates the amount of proof required to justify a postponement

to meet the circumstances of the case, and permits one adjourn-

ment of a cause on slight proof of its necessity, or even without

proof, if the adverse party does not require it. If a party who
has obtained one adjournment asks for a further postponement of

the trial, the law requires him to furnish a more satisfactory and
detailed statement of the reasons rendering the adjournment neces-

sary, and to show to the satisfaction of the justice that his inabil-

ity to proceed to trial does not result from his own negligence, or

is not a mere pretext for delay. Although upon furnishing proper

and satisfactory proof, and the necessary security, when that is

required, the party may be entitled to a second adjournment as a

matter of right, yet when the circumstances attending the applica-

tion are suspicious, and the proof raises just doubt as to the good

faith of the party making it, the adjournment is not longer a mat-

ter of right, and the granting or refusing of the application be-
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comes a matter of discretion witli the justice. See Onderdonh v.

Banlett, 3 Hill, 323; Bush v. Weehs, 24 Hun, 545.

The parties may consent to any number of adjournments, and

for any length of time, and the justice cannot control them in this

respect, so long as his fees for the adjournments are paid.

A party may oppose an application for an adjournment and

require that the adverse party shall furnish the proof or security

prescribed by the statute, or he may waive the proof, or security,

or both, and oppose the application merely for the purpose of hav-

ing it appear upon the minutes that the adjournment v^as granted

vehoUy at the instance of the adverse party, and without his con-

sent.

No adjournment can be had before the issue has been joined,

where both parties appear upon the return of the summons, except

when the defendant neglects or refuses to plead. Code of Civil

Pro. § 2934. Where the justice adjourns the case without an

issue joined, he loses jurisdiction of the action even if the plaintiff

appears and asks for an adjournment to obtain counsel. Duel v.

Sykes, 59 Hun, llY; 13 ¥. Y. Supp. 166; Todd v. Doremus, 60

Hun, 385. So if the plaintiff does not appear upon the return

day of the summons, but sends word to the justice that he desires

an adjournment, and the defendant asks for a dismissal of the

proceedings because of the failure of the plaintiff to appear, the

adjournment of the trial "on motion of the court" deprives the

justice of jurisdiction, and any judgment which he may there-

after render in the absence of the defendant upon the adjourned

day will be reversed on appeal. li.

After issue has been joined there may be one or more adjourn-

ments before the trial, as will be noticed hereafter.

§ 2. Adjournment on the Motion of the Justice.

At the time of the return of the summons, or of the joinder of

issue without process, but at no other time, the justice may, in his

discretion, and upon his own motion, adjourn the trial of the

action not more than eight days, unless the defendant has been

arrested ; in which case, no such adjournment shall be made. Code

of Civil Pro. § 2959. Nor can the justice adjourn the cause upon

his own motion at any time except that specified by the statute.

If he adjourns the cause at any other time upon his owa motion,

the adjournment will be unauthorized, and further proceedings
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upon his part will be without jurisdiction. Matter of McKinney,

16 App. Div. 63; Gamage v. Law, 2 Johns. 192. A justice who

adjourns a case for more than eight days, as authorized by the Code

of Civil Procedure, sections 2959, 2960 loses jurisdiction. Moore

V. Taylor, 88 App. Div. 4; and where a justice of the peace granted

a defendant an adjournment after joinder of issue because no bill

of particulars had been served or filed, he thereby lost jurisdiction

of the action. Smith v. Denton, 119 App. Div. 49. And such

jurisdiction is not restored by defendant's subsequent participation

in the trial. Wright v. Shepherd, 90 IST. Y. Supp. 154. And
where a jiistice held a case open for several days on his own motion,

and then held the case open on his own motion seven days longer,

he thereby lost jurisdiction. Sherer v. Cannon, 104 IST. Y. Supp.

709. If the first adjournment is by consent of parties, that will

not authorize the justice to adjourn a second time of his own mo-

tion. Kilmore v. Suydam, 7 Johns. 530. But if the plaintiff con-

sents, and the defendant does not object, it will be deemed an ad-

journment by consent of the parties. Ih.

The statute giving the justice power to adjourn the trial of a

cause upon his own motion does not authorize him to act merely

upon the motion of a party, and disregard the demand of the

adverse party that the proper proof shall be made and the proper

security be given. If in such case the justice grants the adjourn-

ment upon the application of the party merely, and not upon his

own motion, the adjournment will be irregular, and unless the

irregularity is waived, the judgment may be reversed upon appeal.

Peck V. Andreius, 32 Barb. 445. But the fact that a party has

asked for an adjournment on the return day of the summons will

not prohibit the justice from adjourning the cause upon his own
motion, if the adjournment is in fact granted upon his motion and
not merely upon the motion of the party. Nellis v. McCarn, 35

Barb. 115. It may be dilficult for the party opposing the adjourn-

ment to determine how far the justice acted iipon his own motion,

and how far upon the application of the party, but this will not

affect the question of power. The justice may square himself on

the record by denying the motion of the party and then directing

an adjournment upon his own motion.

§ 3. Adjournment on the Application of the Plaintiff.

A plaintiff is presumed to be possessed of evidence sufficient to
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maintain his action, since it would be most unreasonable for him
to commence an action without knowing whether he had any evi-

dence to support it. He has also as a rule the power to regulate

the time of trial by delaying the commencement of the action, and

can, therefore, generally be ready with evidence to prove his case

at the time of trial. But as the means of evidence are not always

at the command of the plaintiff at the time of joining issue, and

as until then he cannot know the nature of the defense, the law

gives him the right to one adjournment to a time fixed by the jus-

tice, not more than eight days, if he applies therefor on the return

of the summons, or at the time of joining issue without process,

-and, if requested by the defendant, makes oath that he cannot for

want of some material testimony or witness, specified by him,

safely proceed to trial. Code of Civil Pro. § 2960. But an ad-

journment of more than eight days granted at plaintiff's request de-

prives the justice of jurisdiction. Moore v. Taylor, 88 App. Div.

4. And after joinder of issue and one adjournment by consent, the

granting of a further adjournment of more than eight days on the

plaintift''s application, and against defendant's objection, is illegal,

and jurisdiction is thereby lost. Wright v. Shepherd, 90 N. Y.

Supp. 154. Jurisdiction is not subsequently conferred by defend-

ant's appearance at the trial after his motion to dismiss has been

denied, and where judgment goes against him, he may present the

question on appeal. Ih. If the plaintiff asks for an adjournment

and the defendant opposes it, but does not require the plaintiff to

make oath to the absence of a material witness, the justice may
properly adjourn the case without requiring the oath. Kittle v.

Baker, 9 Johns. 354.

A plaintiff is entitled to one adjournment as a matter of right

if he asks for it at the time of joining issue and complies with the

statute. Nellis v. McCam, 35 Barb. 115.

As a general rule, the power of a justice to grant an adjourn-

ment on the application of the plaintiff is restricted to an adjourn-

ment on the return of the summons or the joining of issue. Crisp

V. Rice, 83 Hun, 465 ; Bedford v. Snow, 46 Hun, 370 ; Newman
v. ^Yobdcoch, 16 Misc. 142 ; Stoutenburgh v. Humphrey, 9 App.

Div. 27. This rule necessarily prohibits the granting of more

than one adjournment on the plaintiff's application. It is not

important on whose motion the first adjournment is granted, for

whether it is done by mutual consent, on motion of the plaintiff,

or on motion of the defendant, neither contingency will authorize
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a further adjournment on the application of the plaintiff. See

Proudfit V. Henman, 8 Johns. 391 ; Payne v. Wheeler, 15 Johns.

492; Bailey v. Delaplaine, 1 Sandf. 11; Horton v. Auclimoody,

7 Wend. 200. Granting the plaintiff three adjournments after the

defendant has withdrawn from the case ousts the justice of juris-

diction. Burbcmks Hardware Co. v. HenJcel, 78 IST. Y. Supp. 365.

Refusal on the return day to take proof that the summons was not

served upon the defendant, and that the constable's return in that

respect is incorrect, is error. lb.

There are several exceptions to this rule. Where a party

amends his pleadings after the joinder of issue, or pleads over

upon the decision of a demurrer, and it is made to appear to the

satisfaction of the court by oath, that an adjournment is necessary

to the adverse party, in consequence of the amendment or pleading

over, an adjournment must be granted. Code of Civil Pro.

§ 2944. So where a commission is granted upon the application

of the plaintiff, he is entitled to one or more adjournments of the

trial as may be necessary to procure the commission to be executed

and returned, not exceeding the length of time for which the trial

might be adjourned upon the application of the defendant. Id,

§ 2983.

These are the only exceptions to the rule. Redfern v. Snow, 46'

Hun, 370 ; Newman v. 'Woodcock, 16 Misc. 142 ; Stoutenburgh v,

Humphrey, 9 App. Div. 27.

If the defendant expressly consents, the justice may grant any
number of adjournments to the plaintiff. So if a defendant ia

present when a further adjournment is asked, and no objection is

made, such silence will be construed into an acquiescence that the

adjournment may be made. Kilmore v. Suydam, 7 Johns. 529.

A justice of the peace may, under Code of Civil Procedure, section

2944, on an adjourned day permit an amendment to an action on an
account stated to one for conversion. Oney v. Pomfret, 105 N. Y,
Supp. 860.

The plaintiff cannot be required to furnish security as a con-

dition of granting an adjournment. But the defendant may re-

quire the plaintiff to make the statutory proof of the necessity of

the adjournment. The proof furnished need not be in the pre-

cise language of the statute, if it plainly imports all that the

statute requires. Nellis v. McCarn, 35 Barb. 115. It may bo

furnished in the form of an affidavit, or the plaintiff or his attor-

ney may be sworn by the justice and the substance of the oral tes-
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timonj be entered in the minutes of the justice. The oath admin-

istered on the application for an adjournment may be in the fol-

lowing; form:^b

Oath on Application.

You do swear that you will true answers make to such ques-

tions as may be put to you in relation to an adjournment of the

trial of the action now pending before me in which (John Doe)

is plaintiff and (E.ichard Hoe) is defendant, so help you God.

After the administration of the oath, the justice or the defend-

ant may examine the witness as to the matters required by the

statute to authorize an adjournment. The plaintiff cannot be re-

quired to state what he expects to prove by the absent witness, nor

to give the substance of the testimony which he expects to produce

on the adjourned day, nor can he be required to furnish any

reason or excuse why the testimony of the witness could not be

produced, or was not produced, on the return of the summons.

If an aiSdavit is substituted for the oral testimony of the plain-

tiff, it may be in the following form

:

Justice's Couet.

John Doe

against

EiCHAED Roe.

Before John Jones,

Justice of the Peace.

County of Saeatoga, ss. :

John Doe, being duly sworn, says that he is the plaintiff in the

above-entitled action ; that David Smith is a material witness for

deponent upon the issues of said action ; that said Smith is not in

attendance before this court; and that without the presence and

testimony of said witness deponent cannot safely proceed to the

trial of this action. JOHN DOE.

Subscribed and sworn to before me,
]

this 11th day of July, 1914
\

John Jones,

Justice of the Peace.
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§ 4. Adjournment on the First Application of the Defendant.

Applications for an adjournment are most frequently made bj
the defendant. He is not presumed to know what cause of action

he is sued upon until the plaintiff has made his complaint, and,,

therefore, cannot be expected to be ready with his witnesses to-

meet any cause of action which may be alleged against him. He-

is, therefore, fairly entitled to a reasonable opportunity to pro-

cure witnesses and prepare his defense. On the other hand he

may have no meritorious defense to the action; or, if he has, he-

may have the means of evidence at his command at the time of

the return of the summons. In such case an adjournment would

be an injustice to the plaintiff and a fraud upon the court. To-

guard the rights of all parties the statute provides that upon the

joinder of issue, the justice must, upon the application of the de-

fendant, adjourn the trial of the action upon his complying with

the following requirements

:

1. The defendant or his attorney must, if required by the plain-

tiff, or by the justice, make oath that he verily believes that the

defendant has a good defense to the action, and that he cannot

safely proceed to trial for want of some material testimony or-

witness, specified by him.

2. If required by the plaintiff, and the defendant has not been-

arrested in the action, an undertaking must be given to the plain-

tiff in behalf of the defendant, executed by one or more sureties,

approved by the justice, to the effect that if the plaintiff recovers

judgment in the action, and if, before the expiration of ten days

after the plaintiff becomes entitled to an execution upon the judg-

ment, the defendant removes, secretes, assigns, or in any way
disposes of any part of his property, liable to levy and sale by
virtue of an execution, except for the necessary support of him-

self or his family, and if an execution upon the judgment is re-

turned wholly or partly unsatisfied, the sureties will, upon demand,
pay to the plaintiff the sum due upon the judgment.

Such an undertaking need not be given where the action is to

recover a chattel. A defendant in a justice's court is, under Code
of Civil Procedure, section 2961, entitled absolutely to an adjourn-

ment for a reasonable time, when applied for at the time of the

joinder of issue, and, unless plaintiff so requires, he need not make
the affidavit nor give the undertaking required by the statute.

MoUnsM v. Burnett, 152 App. Div. 428.
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The adjournment must be for such a reasonable time, fixed by

the justice, as will enable the defendant to procure the testimony

or witness. Code of Civil Pro. §§ 2961, 2962.

Where the defendant has been arrested, the trial must be ad-

journed upon his application, upon the same terms, and in the

same manner, as where he has not been arrested; except that the

undertaking prescribed in section 2962 need not be given. A
defendant, who procures such an adjournment, must continue,

during the time of adjournment, in the custody of the constable;

unless he gives an undertaking to the plaintiff, with one or more
sureties, approved by the justice, to the effect that, if the plaintiff

recovers judgment in the action; and if an execution is issued

thereupon against the person of the defendant, within ten days

after the plaintiff is entitled to the same; and if a return is made
thereto, on or after the return day thereof, that the defendant

cannot be found ; the sureties will pay to the plaintiff the amount

due upon the judgment. If such an undertaking is given, the de-

fendant must be discharged from custody. Id. § 2963.

If the trial of an action, in which the defendant has been

arrested, is adjourned with the consent of both parties, or upon the

application of the plaintiff, the defendant must be discharged from

custody. Id. § 2964.

When the application is made at the joining of issue, the de-

fendant need not show that he has used diligence to procure his

witnesses or his evidence, nor need he disclose what he expects to^

prove by his absent witness. But it may be advisable for the

defendant to incorporate in his affidavit a statement showing the

probable length of time required to procure the necessary testi-

money or presence of the witness, for the purpose of guiding the

justice in the exercise of the discretion conferred upon him in

respect to the length of the proposed adjournment. The first

adjournment, on motion of the defendant, may be for any time

not exceeding ninety days. See Code of Civil Pro. § 2968. In

determining the length of time for which the trial of the cause

should be postponed, the justice must exercise his best judgment

upon all the circumstances disclosed upon the application. If

the parties live at a great distance from the place of trial so that

it is not convenient for them to attend frequently, and it is

probable that the attendance of the desired witness cannot be pro-

cured on a short adjournment, it will be advisable to adjourn to

such a time, not exceeding ninety days, as will render it probable,-
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that the trial may proceed on the time to which the postponement

is allowed. ISTo rule can be given as to the length of time to bo

allowed the defendant to prepare for trial. The matter is left to

the discretion of the justice, subject only to the statutory require-

ment that the trial shall not be adjourned beyond ninety days.

The probabilities are that neither party will be satisfied with the

time as fixed, which will indicate that the justice has acted im-

partially.

After an issue has been joined in the action there can be no

adjournment on the application of the defendant without the stat-

utory oath, if that is required by the justice or by the plaintiff.

Lynshy v. Pendegrast, 2 E. D. Smith, 43 ; Pech v. Anderson, 32

Barb. 445. JSTo mere statement of the dofendant or his attorney

will take the place of the proof required by statute. Edwards v.

Drew, 2 E. D. Smith, 55. So the defendant cannot have an ad-

journment without giving the undertaking if that is required by
the plaintiff. Belshaw v. Colie, 1 E. D. Smith, 213 ; Pech v.

Andrews, 32 Barb. 445. The plaintiff may waive the right to the

undertaking, if he chooses, and this waiver may be express or im-

plied. If the adjournment is opposed on the ground of the in-

sufficiency of the proof, and no objection is made on the ground
that the undertaking is not furnished, the justice may treat the

matter as a waiver of the undertaking. RicJiardson v. Brown, 1

Cow. 25. Where the defendant is a man of undoubted responsi-

bility it is not usual to require an undertaking to be given. But
the plaintiff may insist upon the undertaking if his demand is

made at any time before the adjournment is actually granted. If

he requires the defendant to give the undertaking and the justice

adjourns the cause on the defendant's application without requir-

ing it, it will be error. Peck v. Andrews, 32 Barb. 445.

The defendant need not join in the execution of the undertak-

ing, and a single surety will be sufficient if satisfactory to the

justice. The surety or sureties must be approved by the justice

and the undertaking must be acknowledged by the person or per-

sons executing it, and the usual affidavit of justification by the
surety or sureties must be annexed to the instrument. Code of

Civil Pro. §§ 810-812, 2961.

The form and requisites of an undertaking given by a defend-

ant who has been arrested in the action will be found on a pre-

ceding page. Where the defendant has not been arrested in the
action the undertaking may be in the following form':
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Defendant's Undertaking on Adjournment—No Arrest.

Justice's Couet.

Dajstiel McDougall

against

Edwaed Whitfield.

Before EuoEisrE Hoeton,
Justice of the Peace.

The defendant having applied for an adjournment- of the trial

of this action, he not having been arrested therein, and the plain-

tiff having required that the defendant give to him the under-

taking required by law in such cases,

Now, therefore, we, Edward Whitfield, defendant, and John J,

Astor and Stephen Girrard, his sureties, do hereby jointly and

severally undertake to the plaintiff that if the plaintiff recovers

judgment in the action, and if, before the expiration of ten days

after the plaintiff becomes entitled to an execution upon the judg-

ment, the defendant removes, secretes, assigns, or in any way
disposes of any part of his property liable to levy and sale by

virtue of an execution, except for the necessary support of him-

self and his family, and if an execution upon the judgment is

returned wholly or partly unsatisfied, the said sureties will, upon

demand, pay to the plaintiff the sum due upon the judgment.

{Date.) {Signatures of the persons executing it.)

{Add achnowledgment, affidavit of justification, and approval.)

The liability of the parties to the undertaking is not limited to

the judgment recovered in the justice's court, but extends to the

judgment recovered by the plaintiff on a new trial in the County

Court on appeal. Hutchinson v. Grout, 40 Hun, 207.

The defendant's affidavit to procure an adjournment at the time

of the joinder of issue may be in the following form:

Affidavit for Adjournment.

{Title of the cause as in the preceding form.)

( Venv^.

)

Edward Whitfield, being duly sworn, says that he is the de-

161
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fendant in the above-entitled action; that, he verily believes that

he has a good defense thereto; but that he cannot safely proceed

to the trial thereof for the vi^ant of a material witness, namely,

John Doe.

(And deponent further says, that he is informed and believes

that the said John Doe is temporarily absent from this State, and

is now in the State of Kansas, but will return to this State and

county on or about the first day of August next, at which time

deponent expects to be able to procure the attendance of said Doe
as a witness for the defense if the trial of this action is adjourned

to that time. That the source of deponent's information and the

grounds of his belief are statements made to him by Mary Doe,,

the wife of said John Doe, to the effect that her husband left this

county on or about the first of the present month for the purpose

of buying cattle in the State of Kansas, and would return home
during the last week in July. That deponent was unable to obtain

her affidavit as to the facts in relation to her husband's absence

and expected return in time for this application.

)

{Jurat.) {Signature.)

The clause in the form above given as to the absence of the

witness and the time of his expected return is not required by the

statute, and is designated solely to present to the justice, under

oath, a statement of facts for his guidance in fixing the time to-

which the trial of the cause should be postponed. The clause, if in-

serted, may, of course, be varied to fit the circumstances of the

particular case.

Instead of making proof by affidavit the defendant may be
sworn, and may then state orally the necessary facts, either vol-

untarily, or in answer to questions put to him by the justice, or-

by the plaintiff. The form of the oath to be administered to him
by the justice may be found on a preceding page.

When the defendant has made the proof and given the under-
taking prescribed by the statute, his right to an adjournment is

absolute, and the justice should fix the time for trial according

to the circumstances of the case known to him, and enter in his.

docket-book the fact that he adjourned the trial of the cause to a.

time specified on the application of the defendant.

§ 5. Second or Further Adjournment.

The statute provides that the justice must, upon the application!
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of the defendant, grant a second or subsequent adjournment of

the trial of the action, upon the defendant's giving security, if re-

quired, as prescribed in the foregoing provisions of this article

where he applies for a first adjournment; and upon his proving

by his own oath or otherwise to the satisfaction of the justice, that

he cannot safely proceed to trial for want of some material testi-

mony or witness ; and that he has used due diligence to obtain the

testimony of the witness. But if the defendant has given an un-

dertaking upon a former adjournment, a new undertaking need

not be given, unless it is required by the justice, or by the sureties

in the former undertaking. Code of Civil Pro. § 2965.

What will constitute due diligence in a given case is always a

question of fact dependent upon the surrounding circumstances.

In order that the justice may determine whether due diligence has

been exercised by the defendant he should show what efforts he

has made in the matter of attempting to procure the needed

testimony or the presence of the absent witness. He should show

either an attempt made in good faith to subpcEna the witness and

the reason why the attempt was unsuccessful, or a reason why an

attempt to subpoena the witness would have been unavailing, l^oye

Mfg. Co. V. Raymond, 8 Misc. 353. The law will not tolerate

or excuse willful negligence on the part of the defendant in the

matter, nor will it require of him the highest possible degree of

diligence. Good faith and an honest effort to secure the presence

of the witness by such means as the law prescribes is all that can

be required.

The defendant must present proof, by his own oath or other-

wise, to the satisfaction of the justice that he cannot safely pro-

ceed to trial for want of some material testimony or witness. In

another chapter the meaning of the term, "to the satisfaction of

the justice," has been explained. See also Folliard v. Wallace, 2

Johns. 395 ; People v. Sutherland, 81 N. Y. 1. The materiality

of the testimony or witness must be proved. In the absence of

suspicious circumstances attending the application the affidavit

or statement of the defendant under oath that the testimony

of an absent witness is material will be deemed sufficient with-

out requiring the defendant to disclose the facts which he expects

to prove by the witness. But if the defendant's conduct on

applying for a second adjournment is such as to cast suspicion

upon the bona fides of the application, and he refuses to

state, either on oath or otherwise, what he expects to prove by

his absent witness, the justice may refuse the adjournment. The
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rule is, that where the circumstances attending the application are

suspicious, and the proof raises just doubt as to the good faith of

the party making it, the adjournment is no longer a matter of

right, but the granting or refusing it becomes a matter of dis-

cretion with the justice, and error cannot be predicated on his

decision whichever way he may decide. Onderdorik v. Ranlett, 3

Hill, 323 ; Irroy v. Nathan, 4 E. D. Smith, 68 ; Bush v. Weeks, 24

Hun, 545 ; Weed v. Lee, 50 Barb. 354. It must not be under-

stood, however, that the plaintiff has a right to require the defend-

ant to disclose what he expects to prove by the absent witness.

The plaintiff never has the right to require this to be done. But

the good faith of the defendant in making the application is a

proper subject of inquiry by the justice; and the refusal of the

defendant to show in what way the testimony of the witness is

material may be considered by the justice, in connection with

other suspicious circumstances, upon the question of good faith.

It should be remembered that the burden is on the defendant to

prove to the satisfaction of the justice the materiality of the testi-

mony or witness, the want of which renders it unsafe for the

defendant to proceed to trial, and not upon the plaintiff to dis-

prove the fact. But the plaintiff may oppose the application upon
the insufBciency of the proof presented, or he may introduce evi-

dence, tending to show that the application is not made in good

faith, and is groundless. The right of the justice to receive such

evidence is undoubted. Weed v. Lee, 50 Barb. 354.

The application for an adjournment is usually made orally,

and the proof made by swearing the party or his witnesses as to

the facts upon which the application is based. It may, however,

be made upon proper and sufficient affidavits. But when the

affidavits are defective, or the application is evidently made in

bad faith, the justice may require the applicant to be examined
orally upon oath.

The necessity of an adjournment may sometimes be avoided by
an admission by the plaintiff of the facts which the absent witness

is expected to prove. See Brill v. Lord, 14 Johns. 341 ; Brooklyn
Oil Works V. Brown, 38 How. 451, 453. The admission must be

that the facts as stated are true, for it will be no answer to the

application to say that the absent witness will testify to the pro-

posed state of facts. People v. Vermilyea, 7 Cow. 369.

It sometimes happens that a justice is in doubt whether the

facts proved are sufficient, or whether the application for an ad-
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journment is made in good faith. In all such cases, the safer rule

will be to grant the application, because the inconvenience of a

brief delay will generally be the principal consequence which will

result from granting the motion ; while a denial of the motion

might deprive a defendant of important evidence.

When the case is one on which the decision of the justice is

final, whether he grants or refuses an adjournment, on the ground

that the decision is one of fact upon all the evidence, it is fre-

quently the case that a justice may impose reasonable terms upon

the defendant as a condition of granting his request.

If the adjournment of the cause will deprive the plaintiff of

evidence or witnesses who are then present in court, but who will

be absent at the adjourned day, the justice may require the de-

fendant to stipulate in writing that the plaintiff may have an

adjournment if that becomes necessary in consequence of granting

the defendant's application.

Such a stipulation is valid, and it is binding upon the party

who gives it, and it ought to be fully enforced by the court, when-

ever a case arises in which justice requires the enforcement of it.

In one case the parties agreed before the justice, on the return

day of a warrant, that the cause might be adjourned for three

days, and that if one S. Y., a witness whom both parties wanted,

should not attend at the adjourned day, that then the justice

might adjourn for such reasonable time as he might deem neces-

sary, in order to procure the attendance of S. Y. On the ad-

journed day S. Y. did not attend, and the plaintiff made oath of

the absence of S. Y., and asked a further adjournment, for the

purpose of obtaining his attendance. The defendant objected to

an adjournment, but the justice granted it for seven days ; at this

adjourned day the defendant did not appear, and judgment was

rendered against him, which was affirmed by the Supreme Court.

The court said: "Here was a valid and binding agreement be-

tween the parties, which neither had a right to rescind without

the consent of the other. By this they had authorized the justice

to adjourn. It is to be presumed, that had it not been for the

agreement, an application would have been made and granted,

on the return of the warrant, to adjourn for a longer time than

three days. The oath of the plaintiff was merely to satisfy the

justice that it was proper to exercise the power given by the agree-

ment." Richardson v. Brown, 1 Cow. 255.

It must be remembered, however, that when a defendant makes
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a clear and plain case for an adjournment as a matter of right,

no such stipulation can be properly required, since the law gives

him an adjournment in that event, without any qualifications or

conditions except such as the statute imposes. But, in those

cases in which a clear case is not made out, the justice may fre-

quently impose this condition in a manner which is at once legal

and just to both parties. The stipulation need not be reduced to

writing; but it will be advantageous to do so, since in that case

there can be no dispute as to the fact of the agreement or as to its

terms. And see Staples v. Parker, 41 Barb. 648.

It may be in the following form

:

Justice's Cotjet—Albany County, ss.:

A. B., Plaintiff,

against

C. D., Defendant.

Before E. F., Esq., a justice of the

peace of the town of New Scot-

land.

Whereas, I, the defendant C. D., have this day made application

for an adjournment of this cause from the 13th day of December,

1864, to the 20th day of December, 1864, at 10 o'clock, a. m., at

the oiRce of the said Justice E. E., in the town of New Scotland.

Now, in consideration that the said cause shall be adjourned on

my motion and at my request now made, I do hereby stipulate

and agree that a further adjournment shall be granted to the

said plaintiff, for such time as to said justice shall seem proper,

if such adjournment shall be necessary, and if satisfactory proof

of such necessity shall be made before the said Justice E. F., on
the said 20th day of December, 1864.

Dated December 13, 1864. C. D.,

Defendant.

After the execution of this agreement, it should be left with

the justice. And if, on the adjourned day, the plaintiff is not

able to proceed safely with the trial, after due diligence to have
his evidence and witnesses there, the justice ought to grant a

further adjournment to the plaintiff, upon due proof of the ab-
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sence of material evidence or witnesses, and of due diligence in

attempting to procure them at the. trial. The agreement or stipu-

lation need not be in the precise form of the precedent given; it

may be varied according to the circumstances of the particular

case, and in a proper case it may be an absolute agreement to

adjourn upon the happening of some specified event, as, for in-

stance, the absence or illness of a specified witness. This being

an adjournment by the consent of parties, they may limit the

time of adjourning to ninety days, or they may extend it beyond

that time if they so agree. The stipulation may fix a limit of time

for the further adjournment, or it inay leave the matter open, to

be settled by the justice or the parties on the adjourned day.

Upon granting the defendant's application for an adjournment,

where the trial has been once adjourned, or where the plaintiff is

a nonresident of the county, the justice may, in his discretion,

upon the plaintiff's application, direct that any witness on the part

of the plaintiff, who is in attendance, be then examined under

oath before the justice. Thereupon the testimony of the witness

must be reduced to writing, certified by the justice, and retained

by him; to be read upon the trial, with the same effect, and subject

to the same objections, as if it was then given orally by the wit-

ness. Code of Civil Pro. § 2966.

Form of Affidavit for an Adjournment.

Justice's Couet.

John" Doe

against

EicHAED Roe.

Before A. B., Esq., a justice of the

peace of Watervliet, in Albany

county.

Albany County, ss.:

John Doe, being duly sworn, says that he is the defendant in

the above-entitled action ; that C. D. and E. F. are material wit-

nesses to the defense of this deponent; and that without the tes-

timony of each of said witnesses he cannot safely proceed to the



2568 ADJOUENMENTS.

trial of said action. Deponent further says that C. D., one of the

said witnesses, resides out of the county of Albany, or of any ad-

joining county, and that he resides in the city of Buffalo, in Erie

county, ISr. Y. Deponent further says that the said E. F. is a

resident of the county of Albany, and that he is at present absent

from the county of Albany, as defendant is informed and verily

believes, and that said E. F. is now in the city of ISTew York ; that

issue was joined in this action on the 14th day of December, 1914,

and on the same day the cause was adjourned, by consent of par-

ties, to the 22d day of December, 1914 for trial; that on the said

14th day of December this deponent procured a subpoena from

A. B., the justice before whom the said action is pending, and

that on the same day and immediately after receiving said sub-

poena, this deponent went to the residence of the said E. F., for

the purpose of subpoenaing him as a witness on the trial of said

action; that deponent was unable to find the said E. F., and was

then and there informed by the wife of said E. F., that he had,

on the 13th day of December, 1914, left the city of Albany to go to

the city of New York, to attend to business which would require

his absence from Albany, and his attendance in the city of New
York, until the first day of February, 1915, that New York is

not in Albany county, nor in any county adjoining thereto; that

deponent has used due diligence in procuring the attendance of

said E. F. as a witness; and deponent further says, that he ex-

pects to be able to procure the attendance of the said witness, E. F.,

within ninety days from the joining of issue in said cause.

EICHARD EOE.
Subscribed and sworn before me, this )

22d day of December, 1914, ^

A. B.,

Justice, etc.

In the precedent just given, the affidavit is made by the defend-

ant in person. But this is not necessary, for if any other person

knows facts sufficient to make a proper case, the affidavit may
be made by him. So there may be oral evidence given in addi-

tion to the affidavits. It is the usual practice to swear the wit-

nesses, and let them state orally the facts which are required to

be proved. But in some cases the defendant may be at a great

distance from the justice's office, or he may be absent by reason

of illness, and besides that he may be the only person who is
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able to swear to the facts which entitle him to an adjournment;

in all such cases, or others of a similar character, the justice ought

to act upon the affidavit when presented, on the application made
by the attorney or agent of the defendant. The manner in which
the requisite facts shall be presented to the justice is not as im-

portant as that there shall be a bona fide application and suffi-

cient legal proof of facts which will authorize the justice to

grant it.

§ 6. Adjournment on Amendment of the Pleadings.

Where a party amends his pleading after joinder of issue, or

pleads over upon the decision of a demurrer, and it is made to

appear to the satisfaction of the court, by oath, that an adjourn-

ment is necessary to the adverse party, in consequence of the

amendment or pleading over, an adjournment must be granted.

Code of Civil Pro. § 2944. See Hawkes v. Burke, 34 Misc. 189.

The meaning and force of the phrase "to the satisfaction of

the court" has been explained in another place. Whether an

amendment will necessitate an adjournment will depend upon
the extent of the change in the legal status of the parties

caused by the amendment of the pleading. If the amendment
merely cures a defect in the former pleading without chang-

ing its general scope and nature, no adjournment will be neces-

sary. If, on the other hand, the amendment adds a new cause of

action, defense, or counterclaim an adjournment may be neces-

sary to enable the adverse party to meet these changed conditions.

But the mere fact that a party has been permitted to amend his

pleading, or to plead over after a demurrer has been decided

against him, will not, of itself, entitle the adverse party to an

adjournment. The party claiming that an adjournment is neces-

sary by reason of the amendment or new pleading must substan-

tiate his claim by facts under oath. See Sherar v. Willis, 5

Lans. 329. The statute does not confer upon the justice the

power to grant an adjournment as a condition of allowing the

amendment or pleading over. After the amendment has been

made or the new plea has been interposed, the parties are sub-

stantially in the position they would have occupied had the

amended pleading or new pleading been interposed as the orig-

inal pleading at the joinder of issue, except so far as the adverse

party has been misled in preparing his case for trial in reliance
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upon the issue then joined. No security can be required upon an

adjournment granted in consequence of an amendment or pleading

over; but in other respects a party should be granted an adjourn-

ment where an adjournment would be proper if applied for at

the joinder of issue. The propriety of granting the adjourn-

ment will depend upon the circumstances of the particular case

as disclosed by the oath or affidavit of the party seeking it. The
justice has a judicial discretion to exercise in the matter and un-

less he abuses that discretion his decision will not be disturbed

upon appeal. A justice of the peace may, under Code of Civil

Procedure, section 2944, on an adjourned day, permit an amend-

ment to an action on an account stated, to one for conversion.

Oney v. Pomfrey, 105 JST. Y. Supp. 860.

§ 7. Adjournments upon the Trial.

Where, upon a trial, a warrant of attachment is issued to com-

pel the attendance of a witness, who has failed to appear in

obedience to a subpoena, the justice may, in his discretion, ad-

journ the trial, for such a time as he deems necessary for the re-

turn of the warrant, not exceeding five days. Code of Civil Pro.

§ 2967. See Aherhall v. Roach, 3 E. D. Smith, 345 ; Fish's Eddy
Chemical Co. v. Stevens, 92 Hun, 179.

So where a witness attending before a justice in an action re-

fuses to be sworn or affirmed in the form prescribed by law, or

to answer a pertinent and proper question ; or neglects or refuses

to produce a book or paper which he has been duly subpoenaed

or ordered to produce; and the party at whose instance he at-

tended makes oath that the testimony of the witness, or that

the book or paper is so far material that without it he cannot safely

proceed with the trial of the action, the justice may, by warrant,

•commit the witness to the jail of the county, and must thereupon,

from time to time, at the request of the party in whose behalf

the witness attended, adjourn the trial until the witness testifies,

•or produces the book or paper required, or dies or becomes a
lunatic, or is discharged according to law. Code of Civil Pro.

§§ 3001, 3003.

Where a jury trial has been duly demanded by either party
and a venire is to be issued, the justice should adjourn the cause

to a time fixed by him, not more than eight days from the joinder

of issue, unless the parties consent to a longer adjournment, in
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"whicli case the consent must be entered in the minutes. Id. § 2991.

If the first venire is not returned by the constable as required

thereby, or is for any reason set aside, a new venire must be is-

sued. If a full jury cannot be obtained from the jurors drawn

in the manner prescribed by law, the justice may direct the con-

stable to require the attendance forthwith, or at such time as he

may designate not longer than twenty-four hours after the issuing

thereof, of such a number of talesmen as he may deem necessary,

•or he may draw double the number of jurors required to complete

the jury, to be summoned in the same manner as the first jury,

.and so continue until a jury is obtained. Id. § 2997. If the

jury disagree and are discharged a new venire may be issued re-

turnable within forty-eight hours. Id. § 3008. The Code does

not in terms provide for a further adjournment where a new
-venire is issued.

Except as above stated no adjournment can be had by either

party after the trial of the cause has commenced. In ordinary

oases, if a party neglects to apply for an adjournment until a jury

is impaneled and sworn, the application will be too late, and the

justice will not have authority to grant the motion. Matthews

V. Fiestel, 2 E. D. Smith, 90; Pollock v. Ehle, 2 E. D. Smith,

541; Story v. Bishop^ 4r, E. D. Smith, 423; Aherhall v. Boach,

11 How. 95; Fairbanks v. Codies, 1 Abb. 150; *S^. C. 3 E. D.

Smith, 582; Parmelee v. Thompson, 1 Hill, 77; Fink v. Hall, 8

Johns. 437. So, too, an application to adjourn comes too late

after the trial has commenced before the justice without a jury.

The swearing of a witness in the cause, and his examination

partially or wholly, is a commencement of the trial in such a case.

There are cases, however, in which a justice may delay a cause

for a short time, even after a trial has commenced, before the

justice alone, or when the trial is by jury. And if an important

witness is unexpectedly absent, or if a material witness is near

the coiirt, and can be procured in a short time, the justice may,

in his discretion, hold open the cause a short time for that pur-

pose. In one case a justice held open the cause for two hours

after a jury was impaneled to enable the plaintiff to procure wit-

nesses, and this was held to be within the discretion of the jus-

tice. Pease v. Oleason, 8 Johns. 409. But this discretion is not

.an arbitrary one, and if the delay is unreasonable, it will be er-

ror. And where a trial had commenced, and the justice held

open a cause for twenty hours to enable the defendant to go
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twelve miles to procure evidence, this was held to he unreasonable.

And where the justice proceeded with the trial in this case, in

the absence of the plaintiff, at the time fixed for resuming the

trial, a judgment in favor of the defendant was reversed. Oreen

V. Angel, 13 Johns. 469.

§ 8. length of the Adjournment.

A trial may be adjourned by consent of both parties without

limitation as to the length of time which will elapse before the

day fixed for trial.

If the adjournment is on the justice's own motion, the adjourn-

ment cannot exceed eight days. Code of Civil Pro. § 2959. If

the adjournment is on the application of the plaintiff and based

upon the want of some material testimony or witness, the ad-

journment cannot exceed eight days. Id. § 2960. If the ad-

journment is on the motion of the defendant made at the

joinder of issue and is based upon the want of some material

testimony or witness, the adjournment must be for such a reason-

able time, fixed by the justice, as will enable the defendant to

procure the testimony or witness. Id. § 2961. Where a com-

mission is granted upon the application of the plaintiff, he is en-

titled to one or more adjournments of the trial as may be neces-

sary to procure the commission to be executed and returned, not

exceeding the length of time for which the trial might be ad-

journed upon the application of the defendant. Id. § 2983. If

the adjournment is taken in consequence of the failure of a wit-

ness to appear in obedience to a subpoena, and a warrant of at-

tachment has been issued to compel his attendance, the adjourn-

ment cannot exceed five days. Id. § 2967. Where an adjourn-

ment is had upon the commitment of a witness for a refusal to

be sworn or to testify, or to produce a book or a paper, there is no

statutory limit to the length of the several adjournments, or to

the aggregate time so consumed other than the ultimate obedience

of the witness, his death, insanity, or legal discharge. Id. §§ 2968,

3003. Where a jury is demanded and a venire issued the adjourn-

ment thereupon cannot exceed eight days from the joinder of issue,

unless by the consent of both parties. Id. § 2991.

The Code provides as follows: "The trial of an action shall

not be adjourned to a time beyond ninety days from the joinder
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of issue, witliout the consent of both parties, except in one of

the following cases:

"1. Where a venire has been duly issued, but a jury has not

been procured, so that it is necessary to issue a new venire, or to

summon one or more talesmen, the trial may be adjourned, not

more than two days beyond the ninety days, in order to enable the

jury to be procured.

"2. Where a jury has not been able to agree upon a verdict, and

is discharged, the trial may be adjourned a sufficient time beyond

the ninety days, to enable a new jury to be procured, as prescribed

in title fifth of this chapter.

"3. Where a warrant of attachment has been issued to com-

pel the attendance of a witness, as prescribed in the last section,

or a warrant has been issued to commit a recusant witness, as

prescribed in title fifth of this chapter, an adjournment made
thereupon, as prescribed by law, is not deemed a part of the

ninety days." Id. § 2968.

§ 9. Irregular Adjournments or Erroneous Refusal.

The application for an adjournment must be made at the place

at which the process is returnable, or at the place to which the

trial has been adjourned. A justice has no right to try a cause

in the absence of the defendant at a place different from the place

named for his appearance, if the trial proceeds on the return day.

Stewart v. Meigs, 12 Johns. 417 ; Case v. Van Ness, 1 Johns. Cas.

243. But where both parties have appeared, the justice may ad-

journ the cause for trial to another place, whether the parties con-

sent or not. Morrell v. Near, 1 Cow. 112. In that case the ap-

plication must be made at the place fixed for trial if the applica-

tion is made on the day so fixed for trial.

Where an adjournment is sought there must be in every case an

appearance for that purpose by the party who desires the adjourn-

ment. This appearance may be in person, or by attorney or agent.

But there must be an appearance by some one. A cause was ad-

journed with a provision that if the defendant filed security as

provided by the statute he should have a further adjournment.

He filed the security, but neglected to appear at the adjourned day

to procure a further adjournment, and judgment was rendered

against him on that day. This was held to be a regular judgment.

ifuher v. Held, 3 Abb. 110. The application for an adjournment
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may be made by the plaintiff in person, or by any attorney or

agent in his behalf, if duly authorized for that purpose. A jus-

tice is bound to permit a duly authorized attorney or agent to

make the necessary proof for an adjournment, and a refusal tO'

do SO will be an error for which the judgment will be reversed..

Seers v. Orandy, 1 Johns. 514.

An adjournment cannot be made by a justice in the absence-

of both parties. In one case issue had been joined and the cause

adjourned to the 20th day of May for trial. The justice then

left his office, but on his return found a note or written consent

upon his table signed by the counsel for the respective parties, au-

thorizing an adjournment to the 18th day of May, instead of

the 20th, as agreed. The justice was requested to "note the

fact," and he thereupon, in the absence of the parties, adjourned

the cause to the 18th day of May. On that day the parties ap-

peared, but the defendant refused to proceed with the trial on

the ground that the adjournment was irregular, and asked for a

further adjournment, promising to waive the irregularity if the

adjournment should be granted. This application was refused

and the plaintiff had judgment. This judgment was reversed

on account of the irregular adjournment in the absence of the par-

ties, the court holding that the defendant had not waived the

irregularity. Weelcs v. Lyon, 18 Barb. 530.

In another case issue was joined on the 15th day of July,

and by consent of the parties was adjourned to the 15th day of

October. On the 10th of October the plaintiff's agent or attorney

appeared before the justice and swore that the plaintiff and one

of the defendants had authorized him to appear and adjourn

the suit to some day beyond the 1st of January following. The
cause was adjourned to the 9th of January, when the plaintiff

appeared but the defendants did not appear, and judgment was

rendered for the plaintiff. This judgment was reversed on ac-

count of the irregular adjournment. Deland v. Richardson, 4

Denio, 95.

In another case the parties appeared on the return day, at the-

place mentioned in the process, but the justice did not appear.

The justice sent an unsigned note to the person at whose house

the process was returnable, adjourning the cause to a subsequent

day. On that day the justice and the plaintiff appeared, but the-

defendant did not, and the plaintiff had judgment. This was
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reversed because of the irregular adjournment. Wiest v. Crit-

singer, 4 Johns. 117.

The effect of adjourning a cause before issue joined has been

noticed. The general rule is that an irregular or illegal adjourn-

ment is a discontinuance of the action. If the justice, against

the objection of the defendant, grants a second adjournment on

the application of the plaintiff based upon the absence of a ma-

terial witness, the justice thereby loses jurisdiction of the cause

and a judgment subsequently entered by him therein is un-

authorized and void. Btoutenhurg v. Humphrey, 9 App. Div.

27; Morris v. Hays, 14 App. Div. 8; Newman v. Woodcock, 16

Misc. 142 ; Crisp v. Bice, 83 Hun, 465. See Hmidsliaw v. Arthur,

89 Hun, 179.

Where the justice of the peace has jurisdiction, but errs in its

exercise, then his acts are not void but voidable only ; but v^here he

has no jurisdiction whatever, and then undertakes to act, his acts

are coram nan judice and void and render him personally liable

for their consequences. Ib.j Butler v. Potter, 17 Johns. 145.

It does not follow as of course, that every erroneous adjourn-

ment will be sufficient cause for a reversal of the judgment. Every

person may renounce any benefit which the law has conferred upon

him. Buel v. Trustees of LocTcport, 3 N. Y. 197 ; Baker v. Bra-

man, 6 Hill, 47 ; Conkling v. King, 10 IST. Y. 446 ; Broom's Leg.

Max. 444, 547. And, therefore, if the party who might have

alleged error in the proceedings, chooses to appear voluntarily in

the action at a subsequent trial thereof, and to proceed therein

without objection, such acts will be a waiver of the irregularity,

and the judgment will be regular and valid. See the foregoing-

cases. But a defendant may appear and offer to proceed with the

cause conditionally, but not otherwise, and in that case the con-

dition must be complied with, or there will be no waiver of the

previous irregularity. WeeTcs v. Lyon, 18 Barb. 530. The party

who procures an irregular adjournment cannot allege that as a

ground of error, because no one is permitted to take advantage of

his own wrongful acts. Pech v. McAlpine, 3 Caines, 166.

So where an adjournment was irregularly granted, but the de-

fendant subsequently confessed judgment, this was held to be a

waiver of the error. Hill v. Downer, 11 Johns. 461. There

may be a waiver of any irregularity which may occur in the pro-

ceedings in an action. And this waiver may be express or im-

plied, or it may result from the acts of the parties. And it is a
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general rule that a voluntary appearance and participation in the

proceedings in an action without objection, after an irregularity

committed, will be a waiver of the error and will render the sub-

sequent judgment valid. And it will not make any difference in

what manner the party was induced to proceed in the action, if

there was no fraud in procuring his attendance, and if he ap-

peared and proceeded in the action voluntarily. And, therefore,

the appearance will be regular and the waiver complete, whether

such party appeared at the request of the opposite party, or on

that of the justice, or voluntarily on his own motion.

But where the defendant objects to the erroneous adjournment

and his objection is overruled, the fact that he continued there-

after to take part in the trial will not amount to a waiver. Moody
V. Becker, TO IST. Y. Supp. 543 ; Morris v. Hays, 14 App. Div. 8

;

Crisp V. Rice, 83 Hun, 465; Hannaman v. Mvxhle, 20 Civ. Pro.

R. 296.



PART VI.

X R T A Iv.

CHAPTER I.

PEEPAEATIOJSr FOE TEIAL.

§ 1. Subpoena.

After an issue has been joined, and the cause adjourned to a

day for trial, the next important matter which requires atten-

tion is to make a careful preparation for such trial. This prepara-

tion relates to two different subjects. The first is to examine the

law in relation to the action upon its merits, and also as to the

admissibility of any evidence which is not clearly admissible with-

in the general rules of evidence. So, it is also proper to exam-

ine such legal questions as may be properly raised by the matters

disclosed by the answer. The duty of investigating all legal ques-

tions will, of course, devolve upon the attorney or counsel who
is to try the cause. And to a young lawyer nothing can be of

greater service than to make a full and careful brief for the trial

of every cause of any importance. !N^o point of .law and no class

of evidence need be overlooked in the hurry of a trial if this is

properly done. It is not necessary to make a formal brief in

every case, but a methodical and diligent examination of the

points of law, and of the details of the evidence in a cause, are

nearly indispensable to a certainty of success, or to a thorough and

exhaustive trial on the merits. It may be convenient to state those

points, upon which a brief should be explicit. A brief usually

consists of three parts': 1st. An abstract of the pleadings; 2d. A
statement of the case, and 3d. A statement of the proofs. A more

particular and formal brief may contain an enumeration of sev-

eral important matters: 1st. The names of the parties, their
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residence and occupation, the character in which they sue or de-

fend, and the reason why they prosecute or resist the action. 2d.

An abridgment of the pleadings, showing what facts are in is-

sue, and what facts are admitted. 3d. A regular chronological

and methodical statement of all material facts. 4th. A summary

of the points or questions in issue, and of the proof which is to

support such issues, mentioning specially the names of the wit-

nesses by whom the facts are to be proved, or, if it is to be es-

tablished by written evidence, an abstract of such evidence. 5th.

The personal character of the witnesses should be mentioned,

whether the moral character is good or bad, whether they are

naturally timid or over-zealous, whether firm or wavering. 6th.

If known, the evidence which will be introduced by the opposite

party should be stated, and such facts or witnesses as are adapted

to oppose, rebut, explain, or answer it by new matter, should be

mentioned. Let the facts be stated in such a manner that it will

be convenient, at any moment, to find the desired information

which has been noted. Brevity is desirable, but when the facts are

material they cannot be too numerous, and so, when the argument,

is pertinent and weighty, it cannot be too extended. 7th. A full

and careful statement of the legal principles involved, with a

reference to the authorities which sustain them, is always an in-

dispensable part of a lawyer's duty in the preparation of a cause

for trial or for argument. It is not to be understood that it is

recommended that a very formal and particular brief should be
made for the trial of every action, since, in some cases, the facts-

may be few and the legal rules undisputed. But an experienced

lawyer is well aware of the numerous surprises which have been

in reserve for him, in cases in which it was supposed that the

matter was too plain to be doubted. And, when an inexperienced

practitioner is required to meet counsel of long experience, the

propriety of a thorough preparation will probably be fully ap-

preciated, even by those who rely quite confidently upon fine

natural abilities. And it may be stated as a rule, that in the prac-

tice of the law, thorough examination of the law and a careful

investigation of the evidence are indispensable prerequisites of

professional success. Too many causes have been tried, and a

just cause lost, or a meritorious defense has been disregarded for

the want of due preparation for trial. And it is not a little an-

noying to find that a cause was lost in consequence of great negli-

gence in not discovering and proving important facts which really
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existed, but which a want of proper attention has failed to elicit

and prove on the trial. More has been said upon this point,

perhaps, than might be deemed necessary, but it will be found in

practice that far too many important causes are disposed of in

such a hasty and unprepared manner that justice fails and in-

nocent parties unnecessarily and unjustly suffer loss. Causes are

occasionally tried on the return day of the process, but this is so

rarely the case that no particular remarks need be made in re-

lation to the matter.

But when an issue has been joined, and the cause adjourned

for trial, the first duty of the parties is to obtain a subpoena, and

then immediately subpoena every material witness who may be

needed at such trial. And, so far as it is practicable, the party

ought to acquaint himself with the particulars of the evidence

which each witness will give. An observance of this rule will

avoid the subpoenaing of unnecessary witnesses, as well as with the

too common occurrence of swearing a witness before it is known
whether his evidence will not aid the opposite side of the case

more than that of the party calling him. And it is quite too

frequently the case that a witness is called and sworn, and then

examined, merely to end in a disclosure that he knows nothing

material in relation to the case. Every material witness ought

to be duly subpoenaed. This course will compel his attendance,

if he is unwilling to appear voluntarily. But it is always best to

subpoena every witness, however willing he may be to attend.

Some event may occur which prevents his attendance, and if an

adjournment becomes necessary in consequence, it is important

to show due diligence to entitle the party to such adjournment.

Deas V. Smith, 1 Caines, 172. So, if an attachment is desired, it

is important to show that the witness has been duly subpoenaed.

The attendance of witnesses to give evidence orally is procured

by the service of a subpoena, which is a process authorized by the

statute for that purpose.

A subpoena is usually obtained from the justice before whom
the cause is pending. This, however, is not indispensable.

A justice of the peace may issue a subpoena, to compel a witness

4o attend, in the county where the justice resides, or in an adjoin-

ing county, but not otherwise, for the purpose of testifying upon

the trial of an action, pending before himself, or before another

justice. The subpoena may require the witness, except as other-

wise expressly prescribed by law, to bring with him any book
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or paper relating to the merits of the action. But a justice is

prohibited from issuing a subpoena to compel the attendance of

a witness before another justice unless the person applying there-

for proves, by his own oath, or the oath of another person, that an

action is actually pending before the other justice. Code of Civil

Pro. § 2969. The oath may be in the following form:

You do swear that you will true answers make to all such ques-

tions as may be put to you in relation to the pendency of an ac-

tion before , a justice of the peace of the county of

, in which action , is plaintiff, and

is defendant.

After administering the oath, the justice may examine the party

sworn as to the pendency of the action, and when the actual

pendency of such action is shown, he should issue the subpoena,

making it returnable, of course, before the justice before whom
the action is to be tried.

When the subpoena merely requires the witness to attend and

be sworn and examined orally, the process is called a subpoena ad

testificandum. There are cases, however, in which it is desirable

that the witness should hring with Mm, and produce at the trial,

certain books, documents, instruments, or papers, which are de-

scribed in the process, and it is then called a subpoena duces tecum.

There is, however, but one subpoena, for when it is desirable

that a witness should produce a paper, etc., it is merely necessary

to add a clause to that effect, in the manner shown by the follow-

ing forms

:

'a

Subpoena.

County of Mois'tgomeey, 1
ss *

Town of Mohawk,
[

The People of the State of New York, to John Doe and Richard

Roe, Greeting:

You are hereby commanded, To personally appear before the

undersigned, a justice of the peace, at his office
, in

said town of Mohawk, on the 25th day of July, 1914 at 10 o'clock

in the forenoon, to give evidence in a civil action now pending
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before him, then and there to be tried between William Wood,
plaintiff, and Peter Parker, defendant, on the part of the plain-

tiff.*

Dated at the town aforesaid, this 18th day of July, 1914.

BENJAMIN BOGGS,
Justice of the Peace.

If either of the witnesses has any paper or document which is

desired as evidence at the trial, add the following clause to the

original subpoena after the *, which will then become a subpoena

duces tecum.

"And that you bring with you and produce at the time and place

aforesaid a certain (here describe with particularity the paper or

document desired), now in your custody, or under your control,

together with all papers, documents, deeds, writings, or instru-

ments which you have in your custody or possession or under your

control, which relate to the said action."

The particular paper desired must be described accurately in

the subpoena, or the witness will not be compelled to produce it.

The description, however, will be sufficient if it fully apprises the

witness what paper, instrument, etc., he is required to produce.

He is entitled to fair notice of the paper required, so that he may
comply with the process; so, on the other hand, he will not be

permitted to evade the process under the pretense that "the notice

was not sufficiently explicit, if it is such that the court can say

that it is reasonably particular.

A witness or a party who is subpoenaed with a subpoena duces

tecum is as much bound to produce the papers or documents

required, as he is to appear and give evidence. His mere ap-

pearance, without producing them, will not be a compliance with

the requirements of the subpoena ; and he will be liable to the party

subpoenaing him, to all damages which he may sustain in conse-

quence of his disobedience of the process, as well as to all the

consequences of a contempt of court. Lcme v. Cole, 12 Barb. 680

;

Bonesteel v. Lynde, 8 How. 226, 352; Mitchell's Case, 12 Abb.

249. But it does not follow that the court will always order the

paper to be introduced as evidence, merely because the witness

was bound to produce it at the trial.

There are some cases in which counsel will not be compelled to

produce a paper as evidence, if it was put into his hands as a

professional man. Mallory v. Benjamin, 9 How. 419 ; Kellogg v.
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Kellogg, 6 Barb. 116; Jackson v. Denison, 4 Wend. 558; Coveney

V. Tannahill, 1 Hill, 33. Nor will lie be compelled to disclose its

contents as a witness. Ih. The same principle which protects oral

communications to counsel extends also to papers or writings in

the hands of an attorney or counsel if placed there for profes-

sional purposes. A witness is bound to produce a paper for the

purpose of identification, if duly subpoenaed for that purpose.

People V. Sheriff of N. Y. 29 Barb. 622; 8. C. 1 Abb. 96. No
collusion or combination between a party and his counsel will be

tolerated, where the object is to defeat the operation of the process

of the court. lb.

The mode of compelling the production of books of account

upon the trial of an action before a justice of the peace has been

considered in another volume. Such production may be compelled

by order of the justice, or by a subpcena duces tecum served at

least five days before the day when the witness is required to

attend. Code of Civil Pro. § 867.

It was formerly held that an officer of a corporation was not

bound to produce the corporate books and papers under a subpcena

duces tecum, for the reason that the officer had no such control

over them, or any such property in them as made it his right or

his duty to produce them. La Farge v. La Farge Fire Ins. Co.

6 Duer, 680; 14 How. 26. But the Code has swept away this

distinction and permits a party to compel the production of a

book or paper belonging to or under the control of a corporation,

by a subpcena or order directed to the president or head of the

corporation, or to the officer having custody of the book or paper,

in the same manner as if it were in the hands or under the con-

trol of a natural person. Code of Civil Pro. § 868.

This process does not require a party to produce anything but

papers, documents, etc., and, therefore, a party cannot be re-

quired to produce a chattel in relation to which an action is pend-

ing. And where an action was brought upon a warranty made on

the sale of a watch, it was held that the plaintiif, though a wit-

ness on the stand, was not compellable to produce it for inspec-

tion, although he had it in his pocket at the time. Hunter v. Allen,

35 Barb. 42. But a witness being sworn, and having then a docu-

ment in his possession, is bound to produce it, if required, though

he has not received any notice to produce it, nor been served with

a suhpcenxi duces tecum. Snelgrove v. Stevens, 1 Car. & M. 508

;

Boynton v. Boynton, 25 How. 490, 16 Abb. 87, 41 N. Y. 619, n.
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This subpoena is intended to secure the production of the paper

desired. But a mere notice to produce a paper will be sufficient

to authorize the introduction of parol evidence as to its contents,

if such notice is served on a party to the action, and he has the

paper in his possession, or under his control.

A party may take as many subpoenas as he chooses, or he may
take a single subpoena and insert the names of as many witnesses

as he deems proper. The justice sometimes inserts the name of

one witness, and then the party subsequently inserts the names

of such other witnesses as he deems material or useful. There is

no law, however, which requires a justice to insert the names of

any of the witnesses, since the statute relating to blank process

does not include subpoenas. The name of the witness may be in-

serted in the subpoena at any time, whether before or after its serv-

ice. Wakefield v. Gall, Holt's N. P. 526.

A subpoena may be served by a constable, or by any other per-

son. It must be served by reading it or stating its contents to the

witness, and by paying and tendering to him his lawful fee for one

day's attendance as a witness. When it is served by a constable,

his return thereto, stating the manner of service and the sum paid,

is presumptive evidence of the facts therein stated. Code of Civil

Pro. § 2970.

Constable's Return.

I hereby certify and return that I served the within subpoena

upon the within-named John Smith -on the 19th day of July, 1914

at the city of Gloversville, !N". Y., by reading the same to him and

at the same time paying to him the sum of twenty-five cents as

his fees for one day's attendance as a witness.

Dated the 21st day of July, 1914.

JAMES BURKE,
Fees for service, $ . Constable.

If several witnesses are served the return may be varied so as

to show due service upon each in a single return. A party to the

action may serve a subpoena. Proof of service is rarely required,

unless for the purpose of obtaining an attachment or on the taxa-

tion of costs.

A subpoena must be served on the witness a reasonable time be-

fore the trial, or he will not be liable to an attachment for non-
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attendance. Hammond v. Stewart, 1 Strange, 510; Chalmers v.

Melville, 1 E. D. Smith, 502. A witness is allowed a reasonable

time to arrange his own affairs, so as to injure his interests as little

as may be. And where a party delays subpcenaing a witness to a

very late hour before the trial, he may be compelled to suffer such

consequences as may result. An attachment was refused in one

case where the witness was served with a subpoena about twelve

o'clock at noon, to attend before a referee at half-past three of the

same afternoon. At the time of the service of the process, the

witness had closed his place of business on Saturday, and was

about to go on board of a steamboat to go to a specified place, to

remain over the Sabbath, and his family were then on board of

the boat. The witness offered to attend as a witness on the Mon-

day following, on his return, and the court held this sufficient,

and refused an attachment. 76. And see Home v. Smith, 1

Marsh. 410. A reasonable time for travel is allowed to a wit-

ness, and he may avail himself of the ordinary modes of convey-

ance. WilMe V. Chadwick, 13 Wend. 49. He cannot be required

to travel on the Sabbath ; nor can he limit his traveling to thirty

miles a day. li. The service, to be valid, must be personal, and

it must be made upon the witness himself. If the witness is a

married woman, the service must be made upon her personally,

and not upon her husband, and the fees must be paid to her, and

not to him. Goodwin v. West, Cro. Car. 522 ; W. Jon. 430.

The subpoena must be served at some place within the county in

which the action is to be tried, or an 'adjoining county.

A witness may be subpoenaifcd in his own house. And when the

outer door of the house is open, the law authorizes the person

having such subpoena to enter the house and to make due service

of the process. And such person is not bound to leave the house

before he can reasonably make the service, notwithstanding he

may be ordered to leave. And if he entered the house peace-

ably, through an open door, or in any other legal manner, he may
lawfully resist any person who attempts to prevent the service

of the process. Hager v. Danforth, 20 Barb. 16. Where the

service of a subpoena is commenced, either by reading, or by stating

its contents to a witness, he cannot evade such service by running

off so as not to hear it. The person making the service may con-

tinue reading or stating the contents of the process, and the serv-

ice will be entirely valid, notwithstanding such witness failed to

hear what was read or stated, because it was the fault of the wit-
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ness himself that he did not hear it, and he will not be allowed

to take advantage of his own wrong.

As a part of the due service of a subpoena, it is necessary to pay

or tender to the witness the fees allowed by law for one day's

attendance (Code of Civil Pro. § 2970), whether the person sub-

poenaed is the adverse party or otherwise (Anderson v. Johnson,

1 Sandf. 713; Hewlett v. Brown, 7 Abb. 74), as no person is

bound to appear in obedience to the commands of a subpcEna until

his legal fees are paid or tendered to him. Code of Civil Pro.

§ 3328 ; Hurd v. Sivan, 4 Denio, 75 ; Fuller v. Prentice, 1 H. Bl.

49. ISTor can a witness be compelled to be sworn as a witness

until his fees are paid or tendered, although he may be actually

present in court at the trial. Hurd v. Swan, 4 Denio, 75 ; Boiules

v. Johnson, 1 W. Bl. 36. The same rule applies to a party when
he is called as a witness by the opposite party. Hewlett v. Broivn,

1 Bosw. 655 ; 8. C.7 Abb. 74.

When the trial of a cause will occupy more than one day, it is

the duty of the plaintiff to seek for his witnesses, and to pay or

to tender to them their fees for a second day's attendance. And
this ought to be done on the first day, as the witness is under no

legal obligation to remain any longer than the first day, unless

the fees for the second day are paid or tendered. Hurd v. Swan,

4 Denio, 75. The witness is not bound to apply for his fees, nor

to notify the party that he will leave if his fees are not paid. lb.

It is the duty of the plaintiff, too, to be certain that he has paid a

sufficient sum as witnesses' fees ; and, if he pays too little, the wit-

ness will not be bound to appear, though he accepted the money,

unless he expressly agreed to accept the sum paid, as sufficient,

and promised to attend court. Ih. A witness may waive the

payment of fees, if he chooses to do so, by an express agreement

to that effect. Ih.; Goodwin v. West, Cro. Car. 522, 540. So a

witness may agree to attend as a w'itness, and accept of his board

and traveling expenses in lieu of fees, and this will be a valid

contract. When there are two causes adjourned for trial on the

same day, and at the same place, the witness is entitled to fees

in both suits, even though the parties are the same in both actions.

Vence v. Speir, 18 How. 168; HicJcs v. Brennan, 10 Abb. 305.

A party cannot charge fees as a witness unless he attended for

that purpose, and not for the purpose of superintending the trial

of the cause. Logan v. Thomas, 11 How. 160 ; Case v. Price, 17

How. 348 ; 8. C. Q Abb. Ill ; Cornell v. Potter, 15 How. 278.



258(3 PREPAEATION FOE TEIAL.

So one defendant cannot tax witnesses' fees for the attendance of

a codefendant, unless he attended expressly and solely as a witness^

Walker v. Russell, 16 How. 91. But if proof is made that a party

attended solely as a witness, his fees are taxable. Ih.j Bronner

V. Frauenthal 20 How. 355; 8. C. 12 Abb. 183. The fees of

witnesses cannot be allowed unless they have been subpoenaed and

paid, or unless they have actually attended at the trial. Brown
V. Bowen, 16 How. 545 ; Wheeler v. Lozee, 12 How. 446.

A witness is entitled to twenty-five cents for each day's actual

attendance before a justice of the peace in an action or special

proceeding. Code of Civil Pro. § 3327.

A witness who has been duly subpoenaed is bound to attend

the trial in obedience to its command, and a refusal or an inex-

cusable neglect to do so will subject him to a liability for a fine, as

well as to the payment of all damages which may be sustained by

the party who subpoenaed him. Id. §§ 2974, 2979 ; Hasbrouclc

V. Baker, 10 Johns. 248. And see Heermans v. Williams, 11

Wend. 636; Hurd v. Swan, 4 Denio, 75; Lane v. Cole, 12 Barb.

680 ; Courtney v. Baker, 3 Denio, 27.

A witness who attends the trial at the request of a party, and

is sworn, may recover his fees, notwithstanding the fact that he

was not subpoenaed. Baker v. Brill, 15 Johns. 260 ; Wheeler v.

Lozee, 12 How. 446.

The privilege of a witness from arrest has been noticed.

Warrant of attachment against defaulting witness.— Where it is

made to appear, to the satisfaction of the justice, by affidavit or

other proof, that a person, duly subpoenaed to attend before him
in an action, has refused or neglected to attend as a witness in

obedience to the subpoena; and no just cause for the neglect or

refusal is shown to exist; and the party, in whose behalf the wit-

ness was subpoenaed, or his attorney, makes oath that the testi-

mony of the witness is material, the justice must issue a warrant
of attachment, directed generally to any constable of the county,

for the purpose of compelling the attendance of the witness. Code
of Civil Pro. § 2971.

Where a cause is called for trial on an adjourned day, both par-

ties should see that all their material witnesses are present before

the trial of the cause is commenced. If a material witness who
has been duly subpoenaed, is absent, the proper steps should be
taken to secure his attendance. Before taking proceedings for the
attachment of the witness, he should be duly and publicly called
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in open court after the call of the cause. It is possible that some
person may be in attendance, at the request of the witness, pre-

pared to show a just cause for the failure of the witness to appear.

In such case, if due proof is made of facts which furnish a

legal excuse for the failure of the witness to obey the command
of the subpoena, the party in whose behalf the witness was sub-

poenaed must extricate himself from his dilemma by proceedings

other than attachment. But, ordinarily, the nonappearance of

a duly subpoenaed witness is prima facie evidence of a want of

just cause for his failure to attend, and until the witness shows

affirmatively that he had a sufficient excuse for his neglect, he

•will be liable to be attached.

If the subpoena was served by a constable, his return of service

•should furnish sufficient evidence of that fact. See Code of Civil

Pro. § 2970. If the service was by any other person the proof

may be by the affidavit or statement under oath of the facts.

Form of Affidavit for Attachment.

'{Title of the cause.)

(Venice.)

John Doe, being duly sworn, says that he is the plaintiff in the

above-entitled action; that on the 19th day of July, 1914, at the

•city of Gloversville, N. T., he served the annexed subpoena per-

sonally upon John Smith, a witness therein named, by reading

said subpoena to him (or by stating its contents to him), and that

at the same time he paid (or tendered) to him the sum of twenty-

five cents as his fee for one day's attendance as a witness upon

the trial of said action; that such service of said subpoena was

made on said witness in the county in which such action is to be

tried, and in which the said witness resides ; that the testimony

of the said John Smith is material to this deponent upon the trial

of this action; and that the said John Smith has neglected (or

refused) to attend said trial as a witness in obedience to said

subpoena.

(Jurat.) (Signature.)

It is not necessary, however, that the proof for an attachment

should be made by affidavit. If the party or any other compe-

tent person is sworn, and gives evidence of such facts as will
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authorize the issuing of an attachment, that will be suiEcient-

Baker v. WilliamSj, 12 Barb. 527. And when this course is.

adopted, the following form of oath may be administered

:

Oath to Prove Service of a Subposna.

You do swear that you will true answers make to all such ques-

tions as shall be put to you in relation to the service of a subpoena,,

in an action now pending before me, in which A. B. is plaintiff,

and C. D. is defendant.

It may be necessary to swear the plaintiff (or the defendant),,

as to the materiality of the witness, since no other person may
be able to testify as to that fact; while it may be necessary to-

swear another person in order to prove the service of the sub-

poena, which was made by him. In any event, there must be

due proof made of the facts required by the statute, whether

such proof is made by one person or by several.

The proof of the materiality of the witness may be made by
the attorney for the party in whose behalf the witness was sub-

poenaed. Code of Civil Pro. § 2971.

The application for an attachment should be made before the

trial is commenced, and if then made, and proof is made as re-

quired by statute, a warrant of attachment against the defaulting

witness is a matter of right. In such case the justice has no
discretion in the matter. The statute does not in terms require

that the application shall be made before the commencement of

the trial; and it is probable that where a witness has been reg-

ularly subpoenaed, has been present at the call of the cause, but

has left after the trial has commenced, the justice may, in his

discretion, suspend the trial until the witness can be attached and

brought in, if that can be done in a reasonable time. See Eapelye

v. Prince, 4 Hill, 119.

Form of Attachment against Defaulting Witness.

Fulton County, ss.:

The People of the State of New York, to any constable of said

county. Greeting:

Whereas, it has been made to appear to the satisfaction of the
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iindersigned, a justice of the peace of the town of Northampton,

in the county of Fulton, by the affidavit of John Doe, that John
Smith has been duly subpoenaed to attend on this day at ten o'clock

in the forenoon before said justice at his office in said town as a

witness in behalf of John Doe, in an action now pending before

said justice and then and there appointed to be tried, wherein

John Doe is plaintiff and Richard Roe is defendant, and that

the said John Smith has neglected or refused to attend as a wit-

ness in obedience to the command of said subpoena; and the said

John Doe having made due proof by his affidavit {or by his oath)

that the testimony of the said John Smith is material on the trial

of said cause: We hereby command you to attach the said John

Smith, and take him forthwith (or on a day and hour to be speci-

fied in the ivarrant) before said justice at his office in the town of

Northampton aforesaid. And have you then and there this war-

rant. Given under the hand of the said justice at Northampton

aforesaid, this 25th day of July, 1914.

A. B.,

Justice of the Peace.

The warrant must be delivered to a constable and must be

executed in the same manner as an order of arrest. Code of Civil

Pro. § 2972. Where the delinquent witness is within an adjoin-

ing county, the constable, to whom the warrant of attachment is

directed, may arrest the witness in that county, and bring him

before the justice. The constable, while he is within the adjoin-

ing county for that purpose, has all the powers of a constable of

that county with respect to the warrant so issued to him. Id.

§ 2973.

The justice may in his discretion adjourn the trial for such a

time as he deems necessary for the return of the warrant, not ex-

ceeding five days. Code of Civil Pro. § 2967.

The constable should make a return of his proceedings upon the

attachment. If the veitness has been attached the return may be

in the following form

:

Return of Constable.

CouiiTTY OF Fulton,
J

Town of Noethampton,
^

By virtue of the within warrant of attachment I have attached
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John Smith and have his body, together with the said warrant

before the justice issuing the same as by said warrant directed

and required.

Dated July 30, 1914.

Fees, $1.00. L. M.,

Constable.

The fees of the justice and constable for issuing and serving the

warrant must be paid by the person against whom it is issvied,.

unless he shows a reasonable excuse, to the satisfaction of the jus-

tice, for his omission to attend; in which case the party procur-

ing the warrant must pay them, and if he recovers costs, the

amount thereof must be allowed to him as part of his costs. Code
of Civil Pro. § 2972.

Immediately on the return of an attachment, and the appear-

ance of the attached witness, the justice should determine whether

the witness or the party should pay the costs and expenses of is-

suing and serving such attachment. If the witness claims to have

a legal and sufScient excuse for his nonattendance the justice

should hear his proof of the facts. And, for that purpose, he may
administer an oath to such witness, or to any other persons who
may be offered as witnesses to establish such excuse. The oath

may be in the following form

:

Form of Oath.

You do swear that you will true answers make to all such ques-

tions as may be put to you in relation to the omission of John
Smith to attend as a witness on the part of the plaintiff, in an

action appointed to be tried on the 25th day of July, 1914, before

A. B., Justice, at his office in I^orthampton, wherein John Doe
was plaintiff and Eichard Eoe was defendant.

After swearing the party, he may be permitted to state the rea-

sons why he did not attend as a witness, in obedience to the sub-

poena. And the justice or the person who procured the attach-

ment may interrogate the witness as to any matter pertinent to

the question. The burden of proof is on the witness to show
satisfactory cause why he did not attend. And if he does not prove

satisfactorily to the justice that he has a sufficient cause to ex-

cuse his nonattendance, such justice should order the witness to-

pay the costs and expenses incurred. The party who procured
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the attaclimeiit is primarily liable to the justice and constable for

their fees. But, if the witness is ordered to pay the costs, and he

neglects to do so, the party who procured the attachment may
then pay the amount, and afterward bring an action against such

witness to recover the amount so paid. If the justice decides that

the party shall pay the costs, he will be liable to the justice and

constable in the same manner that he would for any similar serv-

ice which might have been rendered at his request.

Fine for refusing to attend or to testify.— A person, duly

subpoenaed as a witness, who, without a reasonable excuse,

proved by his oath or the oath of another person, fails to

attend; or, attending, refuses to testify; must be fined, by the

justice before whom the action is pending, for each nonattendance

or refusal, such a sum, not less than one dollar nor more than ten

dollars, as the justice thinks it reasonable to impose upon him,

as a fine therefor. Code of Civil Pro. § 29Y4; Matter of United

States Pipe Line Co. 16 App. Div. 188, 192 ; Matter of Searls,.

155 N. Y. 333.

The fine may be summarily imposed by the justice, upon the

application of the party in whose behalf the witness was sub-

pcEuaed, at any time during the trial, when the defaulting witness

is present, and has an opportuity to be heard. If it is not im-

posed during the trial, the justice, at any time within five days

after judgment is rendered, must, upon the application of the

party, issue a warrant, directed generally to any constable of the

county, commanding him to arrest the defaulting witness, and to

bring him before the justice, at a time and place therein specified,

the time to be not more than twelve days after issuing the war-

rant, to show cause why a fine should not be imposed upon him.

Code of Civil Pro. § 2975.

The justice imposing the fine must enter in his docket-book a

minute of the conviction, of the cause thereof, of the amount, of

the fine, and of the costs. The minute is deemed a judgment

against the delinquent, in favor of the officer to whom fines are

directed to be paid, by section 2875 of this act. Id. § 2976.

If the whole amount of the fine and costs is not forthwith paid

to the justice, he must issue an execution, directed generally to

any constable of the county, commanding the constable to collect

the sum remaining unpaid, of the goods and chattels of the de-

linquent, within the county, and, for want thereof, to take him,,

and convey him to the jail of the county there to remain until
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he pays that sum, not exceeding thirty days. Upon the delin-

quent being committed to jail, the keeper thereof must keep him

in close custody therein, until he is entitled to a discharge, as

specified in the execution. Id. § 2977.

The money collected by virtue of the execution must be forth-

with paid by the constable to the justice. The justice must, within

ten days after he receives a fine, or any part thereof, from the

constable or the delinquent, pay the money to the officer, to whom
the fines are directed to be paid, by section 2875 of this act, for

the use of the poor. Id. § 2978.

The above provisions of the Code specify the powers given to a

justice of the peace upon a trial to inflict penalties for a refusal

to obey a subpoena. They authorize simply the imposition of a

fine of not less than one dollar nor more than ten dollars, but they

prescribe no means of compelling the attendance of the witness

and of compelling him to testify if he shall see fit to pay the fine

instead. Matter of the United States Pipe Line Co. 16 App.
Div. 188, 192. Section 2870 of the Code authorizes a justice

of the peace to punish for a criminal contempt, but has no ap-

plication to the refusal to appear and obey a subpcena. Ih. But
other remedies are provided by the Code. If the party refuses

to appear in obedience to the subpcena, he may be brought before

the justice by attachment as has been shown. If he appears before

the justice but refuses to be sworn or answer, he may be com-
mitted to jail until he submits to be sworn or to answer, or is

discharged according to law, as will be noticed hereafter. Code of

Civil Pro. §§ 3001-3003. But these remedies are distinct from
the one here considered, which is not designed to compel obedience

to the subpoena but to punish disobedience to its commands.
The statute does not prescribe the mode of making the applica-

tion for the summary imposition of the fine when the witness

is present at the trial, nor the mode of applying for the warrant
when the proceedings are after judgment in the action ; nor does

the statute in terms require that the party making the applica-

tion shall furnish any proof of the materiality of the witness, or

of his default or refusal to testify. But the statute does not au-
thorize the justice to fine the witness unless he has been duly
subpoenaed as a witness and fails to attend, or attending refuses

to testify, and, therefore, proof of some kind must be made of

these facts before the justice will be autliorized to act. The per-

son whose testimony is desired may not have been subpoenaed, and
though present in court, cannot be compelled to take the stand and
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testify at the mere request or command of the party or justice. If

the witness has been brought before the court by attachment and

has then refused to testify, all the facts necessary to authorize the

justice to proceed to impose the fine upon the trial, or to issue the

warrant after judgment, will be before him. In other cases, proof

that the witness was duly subpoenaed may or may not be before

the justice. It will be the better practice, in all cases, for the

party applying to the justice for the punishment of a witness by

fine, to base his application upon an afiidavit setting forth the

due service of the subpoena upon the witness; his failure to at-

tend; or, if he is in attendance, his refusal to testify; and also

the further fact that the witness is or was material to the prose-

cution or defense of the action. If the subpoena was served by a

constable his return thereto will be sufiicient evidence of the facts

therein stated but will not show the failiire of the witness to at-

tend or the refusal of the witness to testify. When the subpoena

was served by a constable the party may state that fact in his

affidavit, adding to the statement, "as appears by the return of

said constable indorsed thereon."

The form of an affidavit to procure an attachment against a

defaulting Avitness may be modified so as to serve as a precedent

for an affidavit to be used upon an application of this nature.

Where the application is not made upon the trial it must be

made within five days after judgment was rendered, and the

affidavit should state the date of the rendition of the judgment in

the action and that five days have not elapsed since the judgment

was rendered. Upon an application so made the justice must issue

a warrant, directed generally to any constable of the county, com-

manding him to arrest the defaulting witness, and to bring him

before the justice at a time and place therein specified to show

cause why a fine should not be imposed upon him. The time fixed

should not be more than twelve days after the issuing of the war-

rant.

Form of a Warrant for the Arrest of a Witness.

County of Wayne,
^

Town of Palmyra,
j^

The People of the State of New York, to any constable of said

county, Greeting:

Whereas, an action was duly commenced and tried before the

163
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undersigned, a justice of the peace of said town and county, in

which A. B. was plaintiff and C. D. was defendant, and judgment

was rendered therein on the day of , 1914, and

iive days not having elapsed since said judgment was rendered,

and it appearing by the affidavit of the defendant C. D. that E. F.

was duly subpoenaed to attend said trial to give evidence as a

witness on behalf of said defendant; that the said E. F. was a

material witness for the defense of such action, and that he did not

attend said trial; and no reasonable excuse for such failure to

attend having been proven by the oath of said E. F. or by the oath

of any other person, and the said defendant having this day

made application to said justice for the arrest of said defaulting

witness pursuant to the provisions of section 2975 of the Code

of Civil Procedure,

ITow, therefore, we command you to arrest the said E. F., if he

can be found within your county, and to take him before the said

justice at his office in said town on the 24th day of July, 1914,

at ten o'clock in the forenoon of that day, to show cause why a fine

should not be imposed upon him.

Given under the hand of said justice at the town aforesaid,

this 14th day of July, 1914. G. H.,

Jiistice of the Peace.

The warrant must be executed by the constable to whom it is

delivered according to its commands. The statute does not au-

thorize the constable to make the arrest in an adjoining county

as in case of a warrant of attachment, and he must, therefore,

execute it within his county.

Upon the return day of the warrant the witness should be

brought before the justice and the constable should make his re-

turn to the process.

The proceedings to impose the fine upon the witness are the

same whether they are taken before or after judgment. The jus-

tice should distinctly state to the witness the nature of the charge

made against him and allow him an opportunity to be heard, and
to prove by his oath, or by the oath of any other person whom he

may call for that purpose, a reasonable excuse for his failure to

attend or to testify. The mode of making this proof is not ma-
terial. It may be in the form of an oral examination of the de-

faulting witness, or witnesses produced in his behalf, or it may be
made by affidavit. See People v. Porter, 25 Hun, 601.
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If the witness does not prove a satisfactory excuse for his failure

to appear, the justice must impose such fine as he deems reason-

able, not less than one dollar nor more than ten. The justice must
then enter in his docket-book a minute of the conviction, of the

cause thereof, of the amount of the fine, and of the costs.

Minute of Conviction.

Iir Justice's Oouet.

In the Matter of the Application of

C. D. for the Imposition of a Fine

upon E. F., as a Defaulting Wit-

ness.

Before G. H.,

Justice of the Peace,

COUWTY OF , I

Town OF
, j

ss.:

Be it remembered, that on the 24th day of July, 1914, E. F.,

a defaulting witness, was brought before me at my office in said

town in the custody of Y. Z., a constable of said town, under a war-

rant for the arrest of the said E. F., issued by me on the applica-

tion of C. D., on the 14th day of July, 1914, pursuant to section

2975 of the Code of Civil Procedure, and that on the return of

said warrant, the said E. F. was allowed an opportunity to be

heard and to produce proof of a reasonable excuse for his default,

and such proof not being produced, the said E. F. was thereupon,

on said 24th day of July, 1914, duly convicted before me of having

without a reasonable excuse failed to attend as a witness before me
at my office in said town on the 10th day of July, 1914, in obedi-

ence to a subpoena, duly issued by me and duly served upon him,

to give evidence on the part of the defendant in an action pending

before me and then and there to be tried in which A. B. was plain-

tiif and C. D. was defendant ; and that thereupon I imposed upon

the said E. F. the payment of the sum of seven dollars as a fine

for his failure to attend as aforesaid, and also the payment of the
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further sum of two dollars and fifty cents, the costs of this pro-

ceeding.

Dated July 24, 1914. G. H.,

Justice of the Peace.

Form, of Execution to Collect the Fine.

County of , ]

Town of
, ^

The People of the State of New York, to any constable of said

county, Greeting:

Whereas, E. F. was on the 24th day of July, 1914, convicted

before me, a justice of the peace of said town and county, of

having without reasonable excuse failed to attend as a witness be-

fore me at my office in said town on the 10th day of Jiily, 1914,

in obedience to a subpoena duly issued by me and served upon him
to give evidence on behalf of the defendant in an action pending

before me and then and there to be tried in which A. B. was plain-

tiff and C. D. was defendant ; and, whereas, upon such convic-

tion I imposed upon the said E. F., the payment of the sum of

seven dollars as a fine for his failure to attend as aforesaid, and

also the payment of the sum of two dollars and fifty cents as the

costs of the proceeding, a minute of which conviction, the cause

thereof, and the amount of the fine and costs so imposed have been

duly entered in the docket-book of said justice; and, whereas, the

said E. F. has neglected to pay said fine and costs, you are there-

fore commanded to collect the sum of nine dollars and fifty cents,

the amount of said fine and costs remaining unpaid, out of the

goods and chattels of the said E. F., within your county, and, for

want thereof, to take him, and convey him to the jail of said

county, there to remain until he pays that sum, not exceeding

thirty days.

Witness my hand, this 24th day of July, 1914.

G. H.,

Justice of the Peace.

The various precedents which have been previously given are

intended as a mere general guide, and whenever the circumstances

of the case differ from those set out in such forms, the justice
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will make the alteration necessary to make them conform to the

aciual facts of the particular case.

The constable to whom the execution is delivered should levy,

advertise, and sell the property in the same manner as upon any

ordinary execution. And if he cannot find goods and chattels to

satisfy the execution, the arrest of the defaulting witness is to he

made as in other cases of arrest upon an execution. The proceed-

ings of a justice, in imposing a fine upon a witness or juror, are

of a judicial nature, and, therefore, no civil action can be main-

tained against him to overhaul his acts, nor to recover the amount

paid. Bobbins v. Oorham, 26 Barb. 586 ; 8. C. afiirmed, 25

N. Y. 588; Moore v. Ames, 3 Gaines, 170; Richmond v. Dayton,

10 Johns. 393.

The only mode of redress is by a review of the matter by pro-

ceedings in the same case or matter. The conviction will be

valid, although it may not have been entered in the justice's docket,

since the statute, in that respect, is merely directory.

The County Court may make an order remitting the fine, wholly

or partly, and discharging the witness from imprisonment. Code

of Civil Pro. § 353.

Proceedings against a witness for refusal to be sworn, etc.

—

The proceedings to compel the attendance of a defaulting witness

by attachment, and to punish a witness by fine for a failure to

attend or testify, have been noticed. But merely compelling the

attendance of the witness upon the trial is of little value to the

party subpoenaing him if the witness on being brought before the

justice refuses to be sworn; and the remedy by fine for the re-

fusal of the witness to be sworn offers but a poor substitute for

material testimony which the witness has been subpoenaed to give.

The witness may pay his fine and still remain silent.

To meet such a case the statute provides that where a witness,

attending before a justice in an action, refuses to be sworn or

affirmed in the form prescribed by law, or to answer a pertinent

and proper question, or neglects or refuses to produce a book or

paper which he has been duly subpoenaed to produce as prescribed

in section 2969 of the Code of Civil Procedure, or duly required

to produce by an order made as prescribed in section 867 of that

act and the party at whose instance he attended makes oath that
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the testimony of the witness, or that the book or paper is so far

material that without it he cannot safely proceed with the trial of

the action, the justice may by warrant commit the witness to the

jail of the county. Code of Civil Pro. § 3001.

The oath of the party at whose instance the witness attended as

to the materiality of the testimony or of the book or paper can-

not be dispensed with; and if the matter complained of consists

of the refusal of a witness for the adverse party to answer a

pertinent and proper question upon cross-examination, this statute

affords no remedy as it is impossible to make the oath required

by it. See Rutherford v. Holmes, 66 JST. Y. 368.

Before issuing the warrant the justice should administer the

oath to the party at whose instance the recusant witness attended.

The oath administered to the party may be in substantially the

following form:

Oath Administered to Party as to Materiality of Testimony.

You do swear that you will true answers make to all such ques-

tions as may be put to you in relation to the materiality of the

testimony of , a witness in the action now on trial be-

fore me, in which A. B. is plaintiff and 0. D. is defendant.

If the party then states, under his oath, that the witness is a

material one, and that the testimony of the witness or that the

book or paper is so far material that without it he cannot safely

proceed with the trial of the action, the justice must require the

witness to be sworn, or if already sworn, to answer the question

proposed, or to produce the book or paper. If the witness re-

fuses to coraply with the requirements of the justice the latter

must issue his warrant, specifying the cause for which it is is-

sued, committing the witness to the jail of the county, there to

remain in close confinement until he submits to be sworn or af-

firmed, or to answer or to produce the book or paper required, as

the case may be, or until he is otherwise discharged according

to law. If the warrant is issued for refusing to answer a question,

the question must be specified therein ; if for neglecting or refus-

ing to produce a book or paper, the same must be described with

convenient certainty. Code of Civil Pro. § 3002.
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Form of the 'Warrant of Commitment.

COTJITTT OB" , )
ss.:

Town of , \

The People of the State of ISTew York, to any constable of said

county, and to the keeper of the county jail of said county,

Greeting

:

Whereas, on the trial of a civil action before me, a justice of

the peace of said county, on this 21st day of July, 1914, wherein

A. B. was plaintiff and C. D. was defendant, Charles Jones, on

being called as a witness on the part of the defendant and being

present refused to be sworn or affirmed as such witness in any form

prescribed by law; and it appearing by the return of Arthur

White, one of the constables of said county, that the said Charles

Jones was duly subpoenaed as a witness on the part of the de-

fendant on the lYth day of July, 1914, and the said defendant

having made oath before me that the testimony of the said Charles

Jones was so far material that without it he could not safely pro-

ceed with the trial of the said action, Now, therefore, you, the

said constable, are hereby commanded forthwith to convey the

said Charles Jones to the county jail and there to deliver him

into the custody of the said keeper of said jail, and you, the said

keeper, are hereby required to receive the said Charles Jones into

your custody in the said jail and him there safely keep in close

confinement until he shall submit to be sworn as such witness as

aforesaid, or shall be otherwise discharged according to law.

Hereof fail not.

Given under my hand, this 21st day of July, 1914.

J. WOOD,
Jtistice of the Peace.

This form is applicable to a case in which the witness refuses

to be sworn. If the ground of issuing the warrant is the refusal

to answer a question or to produce a book or paper, the recitals

and the conclusion of the warrant must be varied to meet the

facts of the case.

The recusant witness being thus committed to the county jail,

the justice must, from time to time, at the request of the party in
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whose behalf the witness attended, adjourn the trial until the wit-

ness testifies, or produces the book or paper required, or dies, or

becomes a lunatic, or is discharged according to law. Code of

Civil Pro. § 3003.

§ 2. Commission to Take Testimony.

Where the defendant has neglected to appear upon the return

of a summons, or has failed to answer the complaint, or where

an issue of fact has been joined in an action ; and it appears, by

affidavit, upon the application of either party, that a witness, not

within the county where the action is pending, or an adjoining

county, is material in the prosecution or defense of the action,

the justice may award a commission to one or more competent

persons, authorizing them, or either of them, to examine the wit-

ness under oath, upon interrogatories to be settled by the jus-

tice, or by the written agreement of the parties, and indorsed

upon or annexed to the commission; to take and certify the dep-

osition of the witness ; and to return the same by mail, addressed

to the justice. Code of Civil Pro. § 2980. A justice's court has

power, under Code of Civil Procedure, section 2980, to issue a

commission on plaintiff's application to take his own testimony as

a witness, and permitting an amendment to the answer at the trial

is such a joinder of issue as permits the making of the application

at that time for a commission without notice, but where plaintiff

does not make the application until defendant has rested the case,

the power to issue the commission without notice is exhausted

and the application is properly refused. Murphy v. Sullivan,

77 N. Y. Supp. 950.

The commission may be granted by the justice without notice,

upon the application of the plaintiff, made at the return of the

summons, or upon the application of either party, made at the time

of the joinder of issue. It may also be granted at any time after

the joinder of issue, upon the application of either party, accom-

panied with proof, by affidavit, that six days' written notice of

the application has been served upon the adverse party, either

personally, or by service upon the attorney, who appeared for

him before the justice. Code of Civil Pro. § 2982.
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Notice of Application for a Commission.

Justice's Couet.

John Doe

against

RiCHAED Roe.

^Before William Jones,

Justice of the Peace^

SiE.—Please take notice, that I shall make an application to

William Jones, justice of the peace of the town of
,

county of , at the office of said justice in said town,

on the 22d day of July, 1914, at ten o'clock in the forenoon, for

a commission directed to C. D., of the city of , to

examine E. P. of that city as a witness in the above-entitled ac-

tion upon interrogatories to be annexed to said commission.

Dated July 12, 1914. JOHN DOE,
To RicHAED Roe, Defendant. Plaintiff.

Service of this notice will be made by delivering it to the ad-

verse party personally, or by delivering it to the attorney who
appeared for such party before the justice. Before serving the

notice a copy should be made and retained, upon which to make
proof of service. This proof must be by affidavit, which may be

indorsed upon or aimexed to the copy notice. It may be in the

following form

:

County of , ss.:

John Doe, being duly sworn, says that on the day of

July, 1914, at in said county, he served a notice in

writing, of which the annexed {or within) is a copy, upon the

defendant Richard Roe, personally, by delivering said notice to
*

him and leaving the same with him.

{Jurat.) {Signature.)

If service was made by delivering the notice to the attorney
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who appeared for the adverse party before the justice, omit the

word "personally," and. proceed as in the above form to the *,

adding "Y. Z., who appeared for said defendant before the jus-

tice in this action, and leaving the same with him." If the de-

fendant is the moving party and service is made upon the plain-

tiff or his attorney, the form may be modiiied accordingly. No
notice or proof of service is required when the application is made
by the plaintiff at the return of the summons, or when the ap-

plication is made by either party at the time of the joinder of

issue. The proof of service of the notice is required upon an ap-

plication made by either party after the joinder of issue. Code

of Civil Pro. § 2982.

The moving party should prepare an affidavit setting forth the

facts reqxiired by the statute to authorize the issuing of a com-

mission. It must be made to appear by the allegations in the

affidavit that a witness not within the county where the action is

pending, or an adjoining county, is material in the prosecution

or defense of the action. Id. § 2980. This is all that is re-

quired to authorize the justice to issue a commission, except, that

where the application is made after issue joined, it must be ac-

companied with proof by affidavit of due service of notice of the

application.

The affidavit should allege directly that the witness is not

within the county where the action is pending or in an adjoining

county. An allegation that the witness is in another county is

not sufficient, as he may be in an adjoining county and within

reach of a subpoena. See Pamvilee v. Thompson, 1 Hill, 77. The
fact that the witness is not within the county or an adjoining

county may be sworn to upon information and belief (see Eaton

V. North, 7 Barb. 631), if the sources of information are given

and the grounds of the belief.

The proof of the materality of the witness may be made by

the affidavit of the agent or attorney of the party if he can swear

to facts sufficient to make a case. See Beall v. Dey, 7 Wend. 513
;

Murray v. Kirhpatrich, 1 Cow. 210; Demar v. Van Zandt, 2

Johns. Cas. 69 ; Eaton v. North, 7 Barb. 631. In such case it is

advisable to allege the reason why the affidavit is not made by the

party. See Eaton v. North, 7 Barb. 631. The affidavit may be

in the following form, with such modifications as are necessary

to meet the requirements of the particular case.
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Affidavit for a Commission.

{Title of the caiise.)

(Venue.)

J. D., being duly sworn, says that he is the plaintiff in the

above-entitled action; that E. F. is a material witness for de-

ponent in the prosecution of this action; that the said E. F. re-

sides in the city of Buffalo, in the county of Erie, and is not

in the county where this action is pending or in an adjoining

county.

(Jurai.) (Signature.)

This affidavit should be presented to the justice at the time of

applying for the commission, and, if the application is made on

a day subsequent to the joinder of issue, the applicant should

present with it due proof of service of a written notice of the

application upon the adverse party at least six days prior to

the motion. The adverse party may oppose the issuing of the

commission and present any fact tending to show bad faith in mak-

ing the application or that the allegations in the affidavit of the

moving party are untrue.

In a proper case the right to a commission is a substantial one,

and if, upon a proper affidavit, the justice should arbitrarily re-

fuse to issue a commission when no good reason appeared to the

contrary, a judgment for the other party would be reversed

Parmelee v. Thompson, 7 Hill, 77; Eaton v. North, 7 Barb. 631;

Dryer v. Sexsmith, 40 Hun, 242. At the same time the power

vested in the justice to issue a commission is in its broadest sense

discretionary, and if it appears that no possible benefit could ac-

crue to the party applying from the issuing of the commission,

as for example, where he declines to ask for an adjournment until

an examination can be had and a return thereto made, the justice

may properly refuse to issue it. Dryer v. Sexsmith, 40 Hun, 242.

The commission may be directed to one or more competent per-

sons; and it may authorize them or any one of them to examine

the witness, upon oath, upon the interrogatories sent for that pur-

pose. The commission ought to be directed to persons against

whom neither party can raise a reasonable objection. In a court

of record it is usual for the moving party to name the commis-

sioners. Harris v. Wilson, 2 Wend. 627. But the court will not

nominate any person as commissioner if a reasonable ground can
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be shown why he should not be appointed. Such objection must,

in strictness, be proved on oath if that is required, or the proof

of the facts may be made by affidavit. Biays v. Merrihew, 3-

Johns. 251. If the justice knows of any good reason why any

particular person ought not to be appointed a commissioner, the

appointment of such person ought not to be made. So, if it is

shown by affidavit, or other satisfactory evidence, that a particular

person named as commissioner is not a proper person to be ap-

pointed, the adverse party may object to him, and in that case he

ought not to be appointed.

The names of the witnesses to be examined ought always to be

inserted in the commission, if possible. And when the names of

the witnesses might have been ascertained by due diligence, but

this was not done, the commission was refused. Wright v. Jessup^

3 Duer, 642. Where the names of the witnesses are not known,

and they cannot reasonably be ascertained, the commission may
describe them in such a manner as to be most likely to identify the

witness, or the commission may be general to examine such wit-

nesses as may be produced for examination. McMahon v. Allen,

18 Abb. 292 ; SJiajfer v. Wilcox, 2 Hall, 502. In the case last

cited the commission authorized the examination of the clerks of

a person who was named.

The power of a justice to issue a commission is not limited as

to territory, except as to the county in which the action is pending

or an adjoining county, and the commission may be issued to other

States as well as to other counties of this State. Collins v.

Shajfer, 78 Hun, 512.

Commission to Examine a Wit7iess upon Interrogatories.

County of , }

Town of , J

The People of the State of New York, to James Smith, of the

city of Buffalo, in the county of Erie, State of New York

:

Whereas, it appears to me, the undersigned, a justice of the

peace of the town of , in the county of
, that

E. F., of the city of Buffalo, in the county of Erie, is a material

witness in the prosecution of an action now pending before me,,

in which is plaintiff and is defendant

;

ISToWj therefore, confiding in your prudence and fidelity, and in
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pursuance of the statute, I have appointed and by these presents

do appoint you commissioner to examine the said witness; and

for that purpose do authorize you, on certain days and at certain

places to be by you appointed, diligently to examine the said wit-

ness * on the interrogatories hereto annexed, on oath, to be taken

before you; * and to cause such examination to be reduced to

writing, and certified by yourself, and to return the same annexed

hereto, to me, by mail, inclosed under your seal, according to the

'directions herewith given you.

Given under my hand, at aforesaid, this 22d day of

July, 1914. WILLIAM JONES,
Justice of the Peace,

Directions Indorsed upon the Commission.

The commissioner within named will return said commission

to me at , in the town of , county of
,

my place of residence, by mail.

WILLIAM JONES,
Justice of the Peace'.

A copy of section 901 of the Code of Civil Procedure, omitting

the sixth subdivision, must be annexed to the commission. Code

of Civil Pro. § 2984.

The interrogatories upon which the witness is to be examined

must be settled by the justice, or by the written agreement of the

parties, and indorsed upon or annexed to the commission. Id.

§ 2980.

The interrogatories and cross-interrogatories must, necessarily,

embrace every subject which is material to the prosecution or the

defense of an action, and, therefore, no precedent will be of any

use further than as an illustration of the manner in which they

ought to be framed. The questions contained in the interroga-

tories ought to conform to the rules of evidence as much as though

the witness were to be examined in court at the trial. Either

party is permitted to insert any question which he may choose,

if it is pertinent to any of the issues, or if the evidence which it

will elicit will be admissible on the trial. It is not possible, in

every case, to frame particular questions which shall be adapted

to the purpose of eliciting all the information which a witness

may possess, since the party may not be fully informed as to how
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much the witness knows about the matters in litigation. And the

witness may know material facts about which the party has no

knowledge whatever. For this reason, the law permits either

party to put a general interrogatory as in the precedents given.

And any evidence which is given under such general interrogatory

is as competent as that which is given in response to a particular

question. Percival v. Hickey, 18 Johns. 257, 289; McCarty v.

Edwards, 24 How. 236. When the interrogatories are settled by

the consent of the parties, they may agree to waive all objections-

as to the form of the questions, or as to the competency of wit-

nesses, or of specified items or qualities of evidence. And if it is

expressly stipulated that certain objections are reserved, and may
be made at the trial, it will be presumed that all other objections

were intended to be waived, and, therefore, no others can be raised

on the trial. Morse v. Cloyes, 11 Barb. 100.

Interrogatories and Cross-Interrogatories.

In Justice's Couet.

John Doe

against

Richard Roe.

^Before William Jones,

Justice of the Peace.

Interrogatories to be administered to E. F., a witness to be pro-

duced, sworn, and examined under the annexed commission on the

part and behalf of John Doe, plaintiff in the above-entitled action

now depending before William Jones, a justice of the peace of the

town of , in the county of

First. Do you know the parties, plaintiff and defendant, in the

title of these interrogatories named, or either of them, and which

of them, and how long have you known them, or either of them ?

Second. Are you acquainted with the handwriting of the said

Richard Roe?
Third. Look at and examine the paper writing now produced

and show to you at the time of your examination, and marked
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liA," and purporting to be a promissory note made by the said

Eichard Eoe, and payable to the said John Doe or bearer, for

$200, and dated January 1, 1913. In whose handwriting is the

signature to the said note?

Fourth. Do you know, and if so, what is the usual business fol-

lowed by each of the parties ; and do you know of the sale of any

goods and chattels, wares, and merchandise by the said plaintiff

to the said defendant, and, if so, when, where, what articles, and

what was the value, if you are acquainted with the market value

of such articles ?

Lastly. Do you know any other matter or thing touching the

matters in question, that may tend to the benefit of the plaintiff ?

If yea, declare as fully and at large as if you had been particularly

interrogated thereto.

{Annexed documents, to be identified, if any.)

JOHN DOE,
Plaiiitiff.

Cross-Interrogatories.

Interrogatories to be administered to the said E. F., by way of

cross-examination

:

First. How frequently have you seen the said Eichard Eoe
write, and under what circumstances ?

Secondly. Are you familiar with the usual market value of the

articles mentioned in the fourth interrogatory of the plaintiff ?

These interrogatories will be framed according to the circum-

stances of the case.

If both parties expressly consent, a commission, granted as pre-

scribed in this article, may issue without written interrogatories,

and the deposition may be taken upon oral questions. In that case,

section 900 of this act applies to the execution of the commission
;

and a copy of that section must be annexed thereto. Notice of the

time or place of the examination of a witness, by virtue thereof,

need not be given. Code of Civil Pro. § 2981.

Assent of Parties to Interrogatories.

We, the undersigned, parties to the action named in the annexed

commission, hereby consent and agree that the interrogatories
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hereto annexed may be propounded to the witness therein named,

by the commissioner to whom the commission is directed.

JOHN" DOE, Plamtiff.

KICHAED EOE, Defendant.

Settlement of Interrogatories by Justice.

I hereby certify that I have settled the within interrogatories

and cross-interrogatories, and that I approve of the same.

WILLIAM JONES,
Justice.

Where the parties expressly consent that the testimony of the

witness may be taken upon oral questions, the commission issued by

the justice will proceed as in the form of commission on page 2605

to the *, and then the words "under oath, upon oral ques-

tions" should be substituted between the * *, and conclude as in

the form given. Of course no interrogatories will be annexed to

the commission, but a copy of sections 900 and 901 of the Code

of Civil Procedure must be annexed thereto, as required by that

act. See Code of Civil Pro. § 2981, 2984.

The precedents given may assist in applying for the issuing

the commission, and the mode of executing and returning it now
remains to be considered briefly.

Where the commission is executed within the State, the com-

missioner, or, if there are two or more, a majority of them, have

the same power to issue a subpoena, to swear a witness, and to

compel his attendance, that a justice of the peace has, in an action

pending before him. Code of Civil Pro. § 2987.

Upon receiving the commission the commissioner should fix a

time and place of hearing and issue his subpoena to the witness or

witnesses to be examined. The subpoena may be in the following

form:

Commissioner's Subpoena to Witness,

CouNTT OF Erie,
]

City of Buffalo,
j

The People of the State of New York, to E. P., Greeting:

You are hereby commanded to personally appear before the
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undersigned, a commissioner duly appointed and empowered to

examine witnesses in a certain action now pending before William
Jones, a justice of the peace of the town of , county

of , between John Doe, plaintiff, and Richard Eoe, de-

fendant, at my office at No , in street, in the city

of Buffalo, on the .... day of , 1914, at ten o'clock in

the forenoon, then and there to be examined as a witness in said

action on behalf of the (plaintiff) under and by virtue of a com-

mission issued for that purpose.

Given Tinder my hand, at the city of Buffalo, this .... day
of ,1914. JOHN SMITH,

Commissioner.

The commission must be executed and returned as prescribed in

section 901 of the Code. Code of Civil Pro. § 2984. That sec-

tion provides as follows : "The person to whom a commission is

directed, or before whom a deposition is taken, unless otherwise

expressly directed in the commission, or in the order for taking

the depositions, must execute the commission, or the order, as

follows

:

"1. He must publicly administer, to each witness examined, an

oath or affirmation to testify the truth, the whole truth, and noth-

ing but the truth, as to the matters respecting which the witness

is to be examined.

"2. He must reduce the examination of each witness to writing,

or cause it to be reduced to writing, by a disinterested person.

After it has been carefully read, to or by the witness, it must be

subscribed by the witness.

"3. If an exhibit is produced and proved, the exhibit, or, if the

witness, or other person having it in his custody, does not sur-

render it, a copy thereof, must be annexed to the deposition to

which it relates, subscribed by the witness proving it, and num-

bered or otherwise identified, in writing thereupon, by the com-

missioner, or person taking the deposition, who must subscribe his

name thereto.

"4. The commissioner, or person taking the deposition, must

subscribe his name to each half sheet of the deposition; he must

annex all the depositions and exhibits to the commission, or to a

certified copy of the order for taking the deposition, with the cer-

tificate specified in the next section ; and he must close them up

164
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under his seal, and address the packet to the clerk of the court,

at his official residence.

"5. If there is a direction on the commission, or in the order,

to return the same through the post-office, he must immediately

deposit the packet, so addressed, in the post-office, and pay the

postage thereon.

"6. If there is a direction on the commission, or in the order,

to return the same by an agent of the party, at whose instance it

was issued or granted, the packet so addressed must be delivered

to the agent.

"7. Where a commission is directed to two or more persons,

one or more of them may execute it, as prescribed in this and the

next section.

"A copy of this and of the next section must be annexed to each

commission, or order to take depositions, authorized by this

article."

The statute above quoted is sufficiently explicit for the guidance

of the commissioner and should be strictly followed. A formal

caption should be prefixed to the examination of each witness as

reduced to writing by the commissioner.

Caption of a Deposition.

Deposition of E. F., a witness produced, sworn, and examined

on oath, on the day of , 1914, at my office

in the city of Buffalo, IT. Y., by virtue of a commission issued by
William Jones, a justice of the peace of the town of

,

county of , to me, James Smith, directed, for the

examination of E. F., a witness in an action pending before said

justice between John Doe, plaintiff, and Eichard Eoe, defendant.

The said E. F., being duly sworn, deposes as follows :
* To

the first interrogatory he says (give the amswer of the witness

fully).

To the second interrogatory he says {give the answer, and con-

tinue to the last). (Signature of witness.)

Subscribed and sworn before me, this
J

day of , 1914. ^

James Smith,

Commissioner.

If the examination is not upon interrogatories, proceed as in
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the above form to the *, and then give the substance of the wit-

ness' testimony in the narrative form, or the questions put to the

witness and the answers given by him as the commissioner may
direct or the parties require. See Code of Civil Pro. §§ 900, 2981.

The parties have a right to appear by counsel on the execution

of a commission. Union Bank of SandtisJcy v. Torrey, 2 Abb.

269. Neither party can withdraw cross-interrogatories on the

execution of the commission, unless by mutual consent. 76. A
witness who is examined on commission is bound to answer every

interrogatory and cross-interrogatory; and he will not be per-

mitted to shield himself from a cross-interrogatory by a reference

to an answer given to a direct interrogatory. Ih. ; Willis v. Welch,

2 Code Eep. 64; Union Bank of Sandusky v. Torrey, 5 Duer,

626 ; 8. 0. 2 Abb. 269. A party has the same right to an answer

to a cross-interrogatory on a commission that he has to have an

answer to a question put on cross-examination, when the exami-

nation is an oral one. But it has since been held that it is not a

valid objection that cross-interrogatories in a commission offered

in evidence are not all answered, where it appears that some of

them, in whole or in part, are answered by a reference to previous

answers, where the latter are full and explicit. McCarty v. Ed-

wards, 24 How. 237. When the witness to be examined cannot

speak English, the depositions must be taken and returned in

English, by means of an interpreter. Belmore v. Anderson, 2

Cox's Ch. Cas. 288. The signature of the commissioner will be

judicially noticed, whether the name is written in full or is ab-

breviated. Williams v. Eldridge, 1 Hill, 249. The several papers

which are to be annexed to each other may be fastened by a wafer,

or some similar tenacious substance. A tape and seal are not in-

dispensable, lb.

After the testimony of the witness has been taken down, read,

and subscribed as required by statute, and the exhibits, if any,

have been duly subscribed and identified the commissioner must

subscribe and annex to each deposition a certificate substantially

in the following form, the blanks being properly filled up:

State" (or "Tebeitoet") "of ,"
}

"County" (or "Parish") "of ," ^

ss.:

"I, , do certify that , the witness, per-

sonally appeared before me on the day of
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at o'clock in the noon, at the ,
in the

State" (or "Territory") "of , and after being

sworn" (or "affirmed," as the case may be), "to testify the

truth, the whole truth, and nothing but the truth, did depose to

the matters contained in the foregoing deposition, and did, in my
presence, subscribe the same, and indorse the exhibits annexed

thereto. And I further certify that I have subscribed my name

to each half-sheet thereof, and to each exhibit. And I further

certify that appeared in behalf of the ,

and that appeared in behalf of the
"

Code of Civil Pro. §§ 902, 2986. This certificate is a sufficient

return to a commission. Id. § 903.

The commission, with all the depositions, exhibits, and certifi-

cates attached, should be immediately sealed up by the commis-

sioner under his seal, and addressed to the justice who issued

it. The commissioner should indorse upon the package a certifi-

cate of mailing in substantially the following form:

"Deposited in the post-office at Bxiffalo, and the postage thereon

paid by me, this 23d day of July, 1914." He should then de-

posit the package in the post-office and pay the postage thereon.

Where a commission is duly received by mail by the justice who
issued it, the legal presumption is that the commissioner deposited

it in the post-office as required by statute, although there is nothing

on the envelope, or elsewhere, showing such fact. Hall v. Burton,

25 Barb. 274.

The justice, to whom the package containing the commission is

transmitted by mail, must receive it from the post-office, and

open and file it, indorsing thereupon the date of his so doing.

It must remain on file with him, until the trial; but either party

is entitled to inspect it on file. Code of Civil Pro. § 2985. If

the justice permits an attorney for one of the parties to take the

deposition from his office and retain it until the day of trial,

thus depriving the attorney for the other party of an opportunity

to inspect the evidence, or to determine whether the questions have
been properly or fully answered, or whether the commission had
been executed in due form of law, this will be good ground for

objecting to the receipt of the deposition in evidence, and if the

objection is overruled, this will be a reversible error. Collins v.

Sliajfer, 78 Hun, 512.

A deposition taken and returned as prescribed by the statute

may be read in evidence by either party. It has the same effect.
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and no other, as the oral testimony of the witness would have; and

an objection to the competency or credibility of the witness, or to

the relevancy or substantial competency of a question put to him,

or to an answer given by him, may be made as if the witness

was then personally examined, and without being noted upon the

deposition. Code of Civil Pro. §§ 911, 2986.

The depositions must be read in evidence before they constitute

a part of the testimony in the cause. If there is any objection

to the competency of the witness examined on such commission,

the objection must be made when the deposition is offered as

evidence, and before it is so received. If any question is improper

as it is framed in the interrogatory ; or if any answer is incompe-

tent, improper, irrelevant, or illegal evidence, an objection must

be taken to it at the time of reading the depositions in evidence.

Ocean Ins. Co. v. Francis, 2 Wend. 65, 71 ; Fleming v. Hol-

lenhacli, 7 Barb. 271 ; Williams v. Eldridge, 1 Hill, 249. And
^see Morse v. Cloyes, 11 Barb. 100.

A whole deposition will not be suppressed because a portion of

the answers are objectionable. And when an objection is made
to a deposition, such objection must be confined to the objection-

able portions of it, for if it is made to the whole deposition, when
a portion of it is proper, the objection will fail because it is too

extensive. Commercial Bank of Pennsylvania v. Union Bank of

New York, 11 N. Y. 203 ; 8. C. 19 Barb. 391.

A party is not compelled to introduce a deposition in evidence

;

and if, after a witness has been examined on commission, and a re-

turn has been made to the justice, the witness should return so that

his attendance can be procured at the trial, he may be sworn and

examined orally on the trial instead of introducing his deposition

as evidence. Fisher v. Dale, 17 Johns. 343, 345. A party may
waive a commission by going to trial before its return, without any

objection, or any motion to adjourn for that purpose. Brain v.

Bodelicks, 1 Caines, 73. A party who has caused a deposition

to be taken does not necessarily, by offering parts of it in evi-

dence, bind himself to read it all, or make answers which are

irrelevant or incompetent, admissible. Gellatly v. Lowery, 6 Bosw.

113, 122. The opposite party may, however, read the entire

deposition as evidence if he chooses. Ih Taking the evidence

on commission reduces the statements of the witness to writing,,

and a party may introduce as much of it as he chooses, precisely

as he may elect what questions he will ask on an oral examination
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of a witness. And the opposite party may introduce the balance

of the deposition upon the same principle that he may cross-exam-

ine a witness in relation to statements made by him on direct

examination. If a party is examined as a witness on commission,

his statements may be read as admissions, even if his answers

would not be admissible, by way of cross-examination, if he were

an ordinary witness. Gellatly v. Lowery, 6 Bosw. 113, 122

;

Forrest v. Forrest, 6 Duer, 102. An answer which is not re-

sponsive to an interrogatory may be objected to on the trial by

either party, and the answer must be struck out. Lansing v. Coley,

13 Abb. 272.
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CHAPTER IL

GENERAL EULES RELATING TO TEIALS.

§ 1. Time and Place of Trial.

In ordinary cases both the time and place of trial are specified

in the sununons or are fixed by the justice at the time of granting

an adjournment. If the trial takes place on the return day of the

summons, and in the absence of the defendant, the cause must be

tried at the place specified in the process, or the judgment will be

erroneous. Stewart v. Meigs, 12 Johns. 417; Case v. Van Ness,

1 Johns. Cas. 243. So, if issue is joined, and the cause is ad-

journed for trial, and the defendant does not appear on the ad-

journed day, the cause must be tried at the place specified. But
when both parties appear, either on the return of process or at an

adjourned day, the justice may adjourn the cause to a more con-

venient place of trial, if it is within a reasonable distance and

within the same town. Morrell v. Near, 1 Cow. 112. This may
be done by the justice whether the parties assent or dissent ; and

if they accompany him to the place of trial without objection, con-

sent will be presumed. Ih. It has been seen that on the return

of process, the justice must wait one hour for the appearance of

the parties, imless they sooner appear. The same rule applies to

the adjourned day; and a justice must, in all cases, wait one

hour before proceeding to trial on an adjourned day, unless the

parties sooner appear. Sherwood v. Saratoga & Washington R.

B. Co. 15 Barb. 650 ; Stafford v. Williams, 4 Denio, 182 ; Shufelt

V. Cramer, 20 Johns. 309 ; Nichols v. Place, 1 Misc. 497 ; Freeborn

V. Badgley, 15 Misc. 173. So where a cause is held open to a

particular time for some reasonable cause, as for the return of

an attachment issued against defaulting witnesses, the justice

must wait one hour for the parties before proceeding with the

trial. ClarJc v. Oarrison, 3 Barb. 372. And in such a case,

if the justice proceeds with the trial in the absence of either party,

before the expiration of the hour, his judgment will be erroneous,

and will be reversed on an appeal. lb. The justice must be care-

ful to give correct information to parties in relation to proceedings
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pending before him. In one case a defendant appeared before

a justice at the proper hour and at the proper place, on the return

day of process. The defendant asked the justice to call the cause

in which he was sued, but the justice informed him that no such

cause was pending, and he thereupon left the court with his wit-

nesses. The justice afterward found the papers in the cause,

and adjourned it to another day for trial, when the. action was

tried, but the defendant did not appear. This was held erroneous

notwithstanding the plaintiff claimed that he had given the de-

fendant notice of the trial, which the defendant denied. Murling

V. Groie, 1 Hilt, 116 ; 8. C. 3 Abb. 109. So where the defend-

ant appeared at the proper time and place for the return of

process, and the justice informed him that the action was discon-

tinued, and the defendant thereupon left court, it was held that

the justice could not afterward proceed with the cause in the ab-

sence of such defendant, on the ground that the constable had made
a mistake in informing the justice that the cause was discontinued.

Tyler v. Olney, 12 Johns. 378. A justice has no right to proceed

before the expiration of the hour, upon the ground that he is in-

formed by the plaintiff that the defendant does not intend to ap-

pear ; and if he does so proceed and render a judgment, it will be

error. Beachv.McCann, lUilt. 25Q>. The justice may hold open

a cause on the adjourned day, when a reasonable cause exists there-

for. See Hardenhurgh v. Fish, 61 App. Div. 333 ; Barber v.

Parker, 11 Wend. 52; Pickert v. Dexter, 12 Wend. 151; Wilcox

V. Clement, 4 Denio, 160.

§ 2. Discontinuance and Nonsuit.

A plaintiff may discontinue his action at any time before a

verdict is rendered, when the trial is by jury ; or at any time before

the cause is finally submitted to the justice for judgment. There
may be many reasons why a plaintiff should prefer to withdraw
his action. He may be disappointed by the nonappearance of

his witnesses; the evidence may differ from what it was expected

or represented to be; he may discover during the trial that im-
portant evidence exists which was unknown to him before the

trial commenced; he may wish to impeach or contradict witnesses-

on the other side who have surprised him by untrue or unexpected
statements ; he may discover that he has omitted to perform some
act which is important for the purpose of giving him a right of
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action ; and when, from any of these reasons or others of a similar

nature, it is evident that a fair trial cannot be had, it is the right

of the plaintiff to discontinue his action. By so doing he will, of

course, subject himself to the costs of the action, and the payment

of his own expenses.

The right of the plaintiff to withdraw his action is not af-

fected by the nature of the defense interposed. And though a

defendant may interpose the defense of a set-off, and establish its

truth so as to entitle him to a judgment in his favor if the cause

were actually decided, this will not prevent the plaintiff from dis-

continuing his action if he elects to do so. Bidwell v. Weeks, 2

Hilt. 106. And, where a plaintiff fails to appear on the adjourned

day, the justice must render a judgment of nonsuit; he has no

right to hear the evidence of the defendant proving a set-off, and

then render a judgment in his favor against the plaintiff. Norris

V. Bleahley, 3 Abb. 107 ; 8. C. 1 Hilt. 90. The nonappearance

of the plaintiff on the return day of process, or on the adjourned

day, is equivalent to a withdrawal of the action. And the statute

so treats it, by requiring the justice to render a judgment of

nonsuit against a plaintiff who so fails to appear. Code of Civil

Pro. § 3013; Todd v. Doremus, 60 Hun, 385; Handshaw v.

Arthur, 89 Hun, 179; Howell v. Capelli, 9 App. Div. 18. See

Handshaw v. Arthur, 9 App. Div. 175.

Nonsuits are either voluntary or compulsory. They are volun-

tary where a plaintiff intentionally withdraws his action when

he is present in court ; or where he intentionally omits to be present

and answer to his action when it is called. A nonsuit is com-

pulsory when it is granted against the wishes and consent of the

plaintiff, and on motion of the defendant. The subject of volun-

tary nonsuits has been already sufficiently noticed ; and the follow-

ing cases will relate to compulsory nonsuits.

The motion must in all cases be made by the defendant, before

the cause is finally submitted to the justice or jury for a final de-

cision. After a cause has been actually submitted to a jury for

their decision, upon a question of fact, the justice has no right to

take the cause from them and nonsuit the plaintiff. Young v.

Huhbell, 3 Johns. 430; Gillilan v. Spratt, 3 Daly, 440; 41

How. 27, 8. Abb. N. S. 14. And since the jury are made judges

of questions of law as well as of fact, there is no reason why the

same rule ought not to be applied when a question of law has

been finally submitted to the jury. After a cause has been com-^
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pletely tried and submitted to a justice for his adjudication upon

the merits, it is too late to move for a nonsuit. Elwell v. Mc-

Queen, 10 Wend. 519 ; Peters v. Diossy, 3 E. D. Smith, 115. A
motion for a nonsuit is usually decided at once on the trial. This,

however, is not the invariable rule. If the cause is tried before a

justice, "without a jury, and a motion for a nonsuit is made before

the final submission of the cause to the justice, and the decision

of the motion is reserved, he may subsequently render a judgment

of nonsuit, which will be as valid as though rendered on the trial

at the time of making such motion. Semnan v. Ward, 1 Hilt. 52.

When a motion is made for a nonsuit, the defendant should

state fully and distinctly the grounds of his motion. In one case

the grounds were stated thus, "that the plaintiff had shown no

right to recover;" and also, "that the evidence did not entitle

the plaintiff to recover under the complaint in this cause." The
motion was denied, and, on an application for a new trial, the

court said: "The motion for a nonsuit was properly denied.

The first gTound upon which the defendants relied was, that the

plaintiff had shown no right to recover. This was entirely too

general and indefinite. The ground relied upon should have

been so specifically stated that the court and the opposite counsel

might understand the real point which the party intended to

raise. This is due to the court, to enable it to determine the

question intelligently. It is also due to the opposite party, that

he may, if he can, obviate the objection by further evidence."

Trustees of St. Mary's Church v. Cogger, 6 Barb. 5Y6, 581 ; Castle

v. Duryea, 32 Barb. 480. And see Underhill v. Pomeroy, 2 Hill,

603; 7 Hill, 388; Binsse v. Wood, 37 IST. T. 526; Shotiuell v.

Mali, 38 Barb. 445, 469
;
Quintan v. Welch, 141 K Y. 158, 165

;

Boldt V. Epstein, 29 Misc. 583.

This rule, however, applies to those cases only in which a de-

fendant wishes to raise a question as to some particular defect in

the proofs of the plaintiff; which defect the plaintiff might per-

haps be able to supply if the precise objection or defect were
specified. But when the defendant relies upon the groun,d that

the plaintiff cannot recover upon the whole case, because the

entire evidence and the law applicable thereto will not authorize

a recovery, no other objection than a general one need be taken.

Gerding v. Haskin, 141 IST. T. 514. In such a case the objection

is specific, for it apprises the plaintiff that the defendant will in-

sist that upon the whole merits of the case there is no legal right
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of action. A defendant ought to be careful to ascertain that a

general objection is sufficient, before he rests his cause upon it.

And in every case in which he relies upon the ground that some

particular fact or state of facts has not been proved, which ought to

be proved to make a case, the particular defects ought to be spe-

cifically stated.

A motion for a nonsuit is generally made at the close of the

plaintiff's evidence in chief, and after he has rested his cause.

This is the proper time to make the motion, when it is founded

upon defects in the proofs on the plaintiff's part. But this is

not the only time when the motion can be properly made; for a

nonsuit may be granted on the whole case after the entire evi-

dence is closed. Budd v. Davis, 7 Hill, 529 ; 8. C. Z Hill, 28Y

;

Fori V. Collins, 21 Wend. 109 ; Jarisen v. Acker, 23 Wend. 480.

It is very rarely the case, however, that a nonsuit can be granted

upon the whole evidence in the case. There will almost always

be some conflict in the evidence upon some question of fact, and,

in that case, the question must be submitted to the jury, if one

is impaneled to try the action. Justices are frequently in great

doubt whether a nonsuit ought to be granted; and in all cases of

doubt it is best to err upon the safe side by denying the motion.

The test whether or not a nonsuit should be granted is whether

the evidence, viewed in the most favorable light, would warrant

the jury in finding a verdict in favor of the plaintiff. If it would,

the nonsuit should not be granted; if it would not, the nonsuit

should be granted. Thompson v. Lumley, 50 How. 105. It is

only where there is no evidence in law sufficient to sustain a ver-

dict that the court can be called upon to nonsuit. Colt v. Sixth

Ave. B. B. Co. 49 K T. 671 ; Kennedy v. McAllaster, 31 App.

Div. 453 ; Pease v. N. Y. C. & H. B. B. B. Co. 167 IST. Y. 345.

If any defects in the plaintiff's proofs has been supplied by the

evidence of the defendant's witnesses, the plaintiff is entitled to

the benefit of that evidence in support of his contention that the

nonsuit should be denied. Painton v. Northern Cent. B. B. Co.

83 N. Y. 7. And whenever there is any conflict in the evidence,

upon a question of fact, the cause must be submitted to the jury,

if there is one impaneled, instead of granting a nonsuit. Thomp-

son V. Dickerson, 12 Barb. 108 ; Em^t v. Hudson Biver B. B. Co.

32 Barb. 159 ; McGrath v. Hudson Biver B. B. Co. 32 Barb. 144

;

Bussell V. Cronkhite, 32 Barb. 282; Smith v. Tiffany, 36 Barb.

23.
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If, however, there is a material defect in the proof on the part

of the plaintiff, so that he is not entitled to recover, or if, on the

whole evidence in the case, the plaintiff cannot recover, and there

is no conflict in the evidence, so that the question can be disposed

of upon undisputed facts, a nonsuit may properly be granted.

Carpenter v. Smith, 10 Barb. 663 ; Earing v. N. Y. & Erie R. B.

Co. 13 Barb. 9 ; Fox v. Decker, 3 E. D. Smith, 150 ; Beirne v.

Dord, 4 Duer, 69 ; Morrison v. N. Y. & N. H. B. B. Co. 32 Barb.

568 ; Sheldon v. Hudson Biver B. B. Co. 29 Barb. 227 ; Stuart

v. Simpson, 1 Wend. 376 ; Demyer v. Souzer, 6 Wend. 436 ; Budd
V. Davis, 3 Hill, 287.

Whenever the case is such that a court would set a verdict

aside on the ground that it was unsupported by evidence, or was

contrary to it, a nonsuit may be granted. 76. And whenever a

nonsuit may be demanded as a matter of right, it is error to

refuse it if a motion is properly made for that purpose. Lomer v.

Meeker, 25 N. Y. 361. Where the uncontradicted evidence in

a case establishes the defense of usury, it will be error to refuse

a nonsuit if it is demanded. Ih. That the jury might choose

to discredit unimpeached evidence, which is not incredible on its.

face, is no reason for submitting it to their consideration. Ih.

But if a nonsuit is asked, at the close of the plaintiff's evidence,,

on the ground of a defect in the proofs, the court ought to permit

the defect to be supplied, if the plaintiff offers to give the necessary

evidence. Lewis v. Byder, 13 Abb. 1. A refusal to receive the

evidence will be sufficient ground for reversing the judgment. lb.

And where the evidence has been closed, and the cause summed
up on the part of the defendant, a new trial has been granted be-

cause of a refusal to receive material evidence at that stage of

the cause. Mercer v. Sayre, 7 Johns. 306.

When a motion is made for a nonsuit at the close of the plain-

tiff's case, on account of a defect in his proofs, the defendant,

must be careful that he does not subsequently supply the defect;,

for, if he does, the error in refusing the nonsuit will be waived.

Colegrove v. Harlem & New Haven B. B. Co. 6 Duer, 383
\.

Mayor of New York v. Mason, 1 Abb. 344 ; Hyland v. Sherman,
2 E. D. Smith, 235 ; Schenectady & Saratoga Plankroad Co. v.

Thatcher, 11 IST. Y. 102; Ballard v. Lockwood, 1 Daly, 158;.

Meyers v. Cohn, 4 Misc. 185 ; Moskowitz v. Homberger, 20 Misc.

558; Pollatschek v. Goodwin, 17 Misc. 587; Sternwald v. Siegel,.

7 Misc. 70 ; 57 St. Rep. 491 ; 27 IST. Y. Supp. 375 ; Tobin v!
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Manhattan Savings Inst. 6 Misc. 110 ; 57 St. Rep. 856 ; 26 IsT. Y.

Supp. 14; Stewart v. Fidelity Loan Assn. 19 Misc. 49. If the

defect in the proof is supplied by either party during the trial,

that will be suiBcient. Ih. A nonsuit may be granted as to some

of the defendants, and refused as to the others. The application

is in the nature of a nonsuit, although it is in form a motion by

some of the defendants to be discharged. In an action for a

tort, where there are several defendants, if there are some of the

defendants against whom no evidence is given, they are entitled

to be discharged at the close of the plaintiif's case, and this is a

matter of right, not a mere discretionary power of the justice.

McMartin v. Taylor, 2 Barb. 356; Dominick v. Backer, 3 Barb.

18. The same rule applies when the action is joint and several,

so that there may be a recovery against some of the parties, even

if no cause of action is proved against the others, as in the case

of an action against the makers and indorsers of a note, etc. And
when the cause of action is joint, and not several, nor joint and

several, the recovery may be sustained against some of the parties,

although it cannot be maintained against all. In the case of joint

debtors, there is not usually much difficulty. How far a mis-

joinder or nonjoinder of parties may be deemed a ground for non-

suit has been considered elsewhere.

A nonsuit may be granted in an action of replevin in the same

manner as in other actions. Woodburn v. Chamberlin, 17 Barb.

446 ; Gale v. Hoysradt, 7 Hill, 179. Where a plaintiff is non-

suited and he brings an appeal, the defendant may rely upon

any fact which appears in the case, to show that the action was

not maintainable. Newcomb v. Clark, 1 Denio, 226. If the de-

cision is correct upon any ground, it is of no consequence that

the justice put the decision upon untenable grounds. lb.; Munro

v. Potter, 34 Barb. 358. And see Pepper v. HaigU, 20 Barb. 429.

A mere nonsuit is not a bar to a new action. Coit v. Beard, 33

Barb. 357 ; Elwell v. McQueen, 10 Wend. 519 ; Seaman v. Ward,

1 Hilt. 52.

Where the action is founded upon a tort for the wrongful

taking and conversion of the plaintiff's property, and there is an

entire failure to prove that the taking was wrongful, or that there

was any fraudulent intent on the part of the defendant, the

plaintiff ought to be nonsuited if a proper motion is made for

that purpose. Random v. Wetmore, 39 Barb. 104. In such a

case the plaintiff cannot, at the close of the case, elect to waive
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the tort and recover as upon a contract. Ih. The court will not

grant an amendment which will change the entire nature and
form of the action, as by changing the complaint from tort to

contract, when the motion is not made until after the entire case

is closed. Ih.

There are several matters relating to the discretion of the jus-

tice which will be noticed elsewhere. The recalling of witnesses,

the adjournment of the cause, and numerous other similar matters-

are matters of common occurrance whether the trial is with a

jury or without one.
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CHAPTEE III.

TEIAL WITHOUT A JUET.

§ 1. Where the Defendant Makes Default in Appearing or Pleading.

A trial is the judicial examination of the issues between the

parties, whether they be issues of law or fact. Vermilyea v.

PalmerJ 52 K Y. 471, 474; Third Nat. Bank of Syracuse v.

McKinstry, 2 Hun, 443. Issues of law arise on demurrer to a

complaint or counterclaim, and are always triable by the court.

The rules in relation to the trial of issues of law have been noticed

when treating of demurrer. This chapter will treat only of trials

of issues of fact, where such issues have been joined, and of the

judicial determination of the rights of a plaintiff under his com-

plaint, where no issue of fact has been joined by reason of the

failure of the defendant to appear and answer.

Where the defendant in an action in a justice's court makes

default in appearing or pleading upon the return of a summons
which has been duly served as prescribed by chapter 19 of the

Code, the justice must hear the allegations and proofs of the plain-

tiff, and render judgment according to law and equity, as the very

right of the case appears. Code of Civil Pro. § 2988. If a de-

fendant fails to appear and answer, the plaintiff cannot recover

without proving his case. Id. § 2891. The plaintiff must still

put in his complaint in the action, and must establish it by testi-

mony, as though an issue had been joined by an answer setting

up a general denial. Blair v. Bartlett, 75 IST. Y. 150. There is

an exception to the rule where a verified complaint was served

with the summons in a case authorized by law. In that case all

the facts alleged in the complaint are to be taken as true without

further proof. But this exception exists only where the verified

complaint is served with the summons in a case authorized by law.

Kusselewskey v. Fahricant, 8 Misc. 104; Vorzimer v. Shapiro, 6

Misc. 143. So if the defendant does appear upon the return day

of the summons and joins issue, but fails to appear upon the day

to which the trial is adjourned, the plaintiff must still prove his

case. Judgments by default, as that term is understood in respect
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to proceedings in courts of record, is not recognized in justice's

court, except where a verified complaint has been served with the

summons.

The plaintiff must establish his case by legal, competent evi-

dence, sufficient to warrant the judgment; and if there is a total

want of evidence, or a material defect in the proofs, the judgment

will be reversed on appeal. Perkins v. Stehhins, 29 Barb. 523

;

Armstrong v. Smith, 44 Barb. 120 ; Carter v. Dallimore, 2 Sandf.

222; Swift v. Falconer, 2 Sandf. 640; Alburtis v. McCready,

2 E. D. Smith, 39 ; Howard v. Brown, 2 E. D. Smith, 247 ; Jones

V. Pridham, 3 E. D. Smith, 155 ; McCollum v. McClave, 1 Hilt.

141. But this rule does not extend further than to require h.

plaintiff to prove his case, in the same manner as though a general

denial had been interposed. The plaintiff is not bound, there-

fore, to negative any affirmative defense which a defendant might

have set up by answer; and, for that reason, no proof need be

given to avoid the Statute of Limitations, or to show that payment

has not been made, or to establish any other fact which would be

svifficient to answer an affirmative defense had one been inter-

posed. Humphrey v. Persons, 23 Barb. 313.

The rule is the same when the defendant has appeared and an-

swered at the return of process, by putting in a general denial,

and also setting up an affirmative defense. If he does not appear

at the trial, and prove the truth of his affirmative defense, the

plaintiff will not be required to prove anything more than is

put in issue by the general denial. As to the affirmative defense,

the burden of proof is on the defendant, and until he gives some
evidence of its truth, the plaintiff is not required to negative such

defense by proofs. Humphrey v. Persons, 23 Barb. 314 ; Lefferts

V. Hollister, 10 How. 383.

§ 2. Trial of Issues of Fact by the Court.

Where an issue of fact has been joined, if neither party de-

mands a trial by jury, the justice must try the issue, hear the

allegations and proofs of the -parties, and render judgment accord-

ing to law and equity, as the very right of the case appears. Code
of Civil Pro. § 2989. So if a jury is demanded, but on the day
to which the trial is adjourned the defendant fails to appear, the
plaintiff may proceed without a jury. Helmick v. Churchill, 92
Hun, 524. In all such cases the justice performs the functions of
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both court and jury. As a court he determines the competency of

witnesses, and of the evidence offered, and he also determines all

the other questions which arise in relation to the conduct of the

trial. And all such matters are to be decided in the same manner
as though a jury had been impaneled. Acting in the capacity of

a juror, he is required to decide all questions of fact which may
arise upon the pleadings and the evidence.

This mode of trial has some advantages over a trial by jury.

If a justice is careful to take full notes of the evidence, which,

as a matter of duty, he ought to do, he will be able to know with

certainty what the evidence is which was given on the trial. He
also has another important advantage in the discharge of his duty

;

he has four days for deliberation, during which time he can care-

fully weigh and compare the entire evidence. And in cases of

doubt, he can advise with some able and impartial legal adviser

who can render valuable assistance. Under such circumstances, a

justice ought to be able to discharge the duties of his office in

such a manner as to comply with the requirements of the statute,

which declares that it shall be his duty "to hear the proofs and

allegations of the parties, and to determine the same according to

law and equity, as the very right of the case may appear."

The first point which a justice should clearly understand is,

that in relation to the issues which he is called upon to try. An
examination of the pleadings will generally determine this ques-

tion. After ascertaining what issues are to be tried, the evidence

ought to be confined to the proof or the disproof of those issues,

or of such new matter as answers or qualifies them. The plaintitf

is entitled, on introducing his evidence in chief, to prove such

facts as establish the truth of the allegations in the complaint.

After he rests his case, the defendant is entitled to prove such

matters as disprove the plaintiff's case; and also to prove such

other matters as legally tend to establish the defense set up in the

answer. After the defendant has rested his case, the plaintiff is

entitled to introduce evidence to disprove the defense, or to explain

and qualify it.

What facts and circumstances are relevant and competent evi-

dence frequently perplex the most skillful, and a justice must

exercise his best judgment upon such questions as arise for his

decision. When it is doubtful whether evidence is admissible, it

is the usual practice to receive it, if the party offering it insists

upon its reception. This, of course, is understood to apply to those

165
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cases in which the justice has real and sincere doubts upon the

question. For a justice is not by any means authorized to admit

evidence which he is satisfied is inadmissible, however much its

reception may be urged by the party offering it. When evidence

is offered, and its admission is objected to, the justice ought care-

fully and full to write out in his minutes both the offer and the

objection. He will thus see clearly what is offered and what is

objected, and can then decide intelligently; and if a return is

required of him, he can return truly and clearly the offer and the

objections, with his ruling thereon.

A justice cannot, like a juror, be challenged and set aside by a

defendant. And although a justice may be related to the plain-

tiff, or may be interested in the result of the action, or may be

unduly partial to the plaintiff, he cannot be prevented from try-

ing the cause. But the rights of a defendant are not lost or

jeoparded in consequence. An appeal from the judgment rendered

will correct all such improprieties. And when the facts do not

appear in the return, the proof may be made upon affidavits, or by
oral evidence, when error in fact is assigned. Any objection which

exists why the justice ought not to try the cause' should be made
before the trial is commenced, or before it is closed, if the party

knows of the objection. So, when a defendant desires to make an

objection to a recovery, on the part of the plaintiff, because of a

defect in the proofs, or because of the illegality of the evidence,

the objection must be taken on the trial, if the objecting party is

present at the trial. Westhrooh v. Douglas, 21 Barb. 602 ; JencJcs

V. Smith, 1 'N. Y. 90, and cases cited; Austin v. Bums, 16 Barb.

643. But, if the defendant does not appear at the trial, he may
urge objections to the legality of the evidence, upon an appeal

taken from the judgment. Northrup v. Jachson, 13 Wend. 85

;

Squier v. Gould, 14 Wend. 159; Finch v. McDowall, 7 Cow. 537;
Clark .y. Van Vranchen, 20 Barb. 278; Perkins v. Stehhins, 29
Barb. 523 ; Davidson v. Hutchins, 1 Hilt. 123 ; Armstrong v.

Smith, 44 Barb. 120; Everett v. Parks, 62 Barb. 9; Pultz v.

Diossy, 53 How. 270. On the other hand, any objection to the

competency of a juror must be taken in the court below, and a

failure to appear and take the objection will be a waiver of it.

Clark V. Tan Vranken, 20 Barb. 278. And see Eggleston v.

Smiley, 17 Johns. 133. So objections to the form of pleadings

will be waived by nonappearance in the court below. Stafford v.

Williams, 4 Denio, 182.
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If a plaintiff intends to submit to a voluntary nonsuit, it must be

done before tbe cause is finally submitted to tbe justice. If it is

not done before that time, and the cause is submitted to the justice

for his decision upon the merits, he is bound to render a judgment

upon the merits ; and he is not authorized to grant a nonsuit at a

subsequent time, on a ground of a defect in the proofs. And in-

tentional omission to render a judgment in such a case would be

indictable as a misdemeanor, since a justice is always indictable

for an intentional omission of any of the duties of his office.

People V. Coon, 15 Wend. 277; People v. Brooks, 1 Denio, 457.

If a justice should render a judgment of nonsuit, instead of a

final judgment upon the merits, that would not change the legal

rights of the parties, because the law will construe the judgment

of nonsuit as a final judgment, and will bar any subsequent action

upon the original cause of action. Elwell v. McQueen, 10 Wend.

519 ; Hess v. Beehman, 11 Johns. 457. If the justice's docket

shows a judgment of nonsuit it will be conclusive upon that point,

because parol evidence is not admissible to show that the cause

was submitted to him on the merits, and the judgment would not

be a bar to another action. Brintnall v. Foster, 7 Wend. 103.

So if a justice should omit to render any judgment whatever, the

mere submission of the cause to him would not bar a subsequent

action for the same cause. Young v. Rummell, 5 Hill, 60 ; S. C,
1 Hill, 503. Where a nonsuit is granted upon a given state of

facts, and upon an appeal the judgment of nonsuit is reversed and

set aside, the decision establishes the right of the plaintiff to

recover upon proof of a similar state of facts upon a subsequent

trial. Buell v. Trustees of Lockport, 8 IST. Y. 55. The credi-

bility of witnesses must be decided as a question of fact, and a non-

suit cannot be ordered on the ground that the plaintiff's witnesses

are not entitled to credit. Merritt v. Lyon, 3 Barb. 110.

The decision of a justice upon a question of fact is treated in

the same manner as the verdict of a jury. Harpell v. Curtis, 1 E.

D. gmith, 78. In deciding the question of fact the justice should

always remember the rule which throws the burden of proof upon

the party who holds the affirmative of the issue in question. When
the complaint is met by a denial of all its allegations, the burden

of proof is on the plaintiff, and there ought to be a preponderance

of evidence in his favor before he is entitled to recover. A doubt-

ful case, or a mere possibility from which it may be conjectured

that he has a cause of action, will not answer. If there are doubts,
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the advantage which arises from them goes for the benefit of the

defendant. If the evidence is conflicting, it is for the justice to

weigh the credit of the witnesses, and all the circumstances of the

case, before he can decide where the balance of proof lies. So,

when the complaint is admitted, either expressly, or by implica-

tion by not denying it, and the defendant relies upon an afiirma-

tive defense, the burden of proof is then thrown upon him, and

before he can succeed in the action, he must establish such defense

as clearly as a plaintiff is required to do when a denial is inter-

posed to the complaint.

The trial of a cause before a justice alone is conducted sub-

stantially like a trial before a jury. And after the evidence is

closed, both parties have a right to be heard in relation to their

views of the evidence and the law of the case. This is a right

which cannot be denied to either party, and if it is, it will be error.

And if a justice enters up judgment while one of the parties is

summing up the cause, it is an error for which the judgment will

be reversed. Prentiss v. Sprague, 1 Hilt. 428. There may be

cases which seem to be so plain that argument will not change the

opinion of the justice, and yet he may entertain a most erroneous

impression of the case. And even when the party arguing is

entirely mistaken, he still has a right to be heard, for no man is

to be condemned criminally, nor affected materially in his interests

or rights by a court of law, without first having an opportunity

for a full and fair hearing: "He who decides a cause without

hearing both parties, though his decision may be just, is himself

imjust." 4 Bl. Comm. 283, note 5; Bagg's Case, 11 Coke, 99b;

Kmg V. Oashin, 8 Term R. 209. After hearing the evidence and
the arguments which may be made by the parties or their counsel,

the justice must proceed to decide the cause. For this purpose

he has four days during which he may deliberate. And when the

parties expressly stipulate that the justice may take more than
four days during which to render judgment, the agreement is valid.

Barnes v. Badger, 41 Barb. 98. And see Judgment. The first

point to which he should turn his attention is to ascertain and
determine what facts have been established on the trial. No
question of law can arise until the questions of fact are settled, for

questions of law are always founded upon facts conceded by the

parties, or established by a trial. The justice should first ex-

amine whether the plaintifi^'s allegations have been admitted, or

established by the evidence. If they have, then the legal questions
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relating to such facts may be decided. If such facts have not

been conceded nor proved, the plaintiff's case will generally fail

for want of proof. But even if a plaintiff has established all the

allegations in his complaint, it does not follow that he will, in all

cases, be entitled to a judgment in his favor. For it may happen

that the defendant has interposed a defense which concedes the

truth of the allegations in the complaint, but answer them by

showing new matter which constitutes a perfect defense. And,

therefore, when an affirmative defense is set up, and the plaintiff's

case is admitted or proved, it will then become necessary to ex-

amine the evidence to see if the defense is proved. If it is, then

the legal questions applicable to it will arise. But if such defense

is not proved or admitted, the defendant will fail for the same

reason that a plaintiff does not succeed when he does not prove his

case. A plaintiif may have a complete reply to the defense inter-

posed, either by way of denial or by new matter ; and if it consists

of new matter, he must prove it affirmatively, as in the case of any

other affirmative matter. After thus examining the whole issues

and the evidence bearing upon them, the justice will decide the

questions of fact. And next he will turn his attention to the rules

of law which are applicable to the facts so found; and when he

has examined the whole matter as to the evidence and the law, he

will render such judgment as his judgment and conscience declare

is consonant to justice and law.
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CHAPTER IV.

TEIAL BY JUEY.

§ 1. Right to a Trial by Jury.

At the time when an issue of fact is joined, either party may
demand a trial by jury, and unless so demanded at the joining of

issue, a jury trial is waived. The provisions of the Code of Civil

Procedure, section 1166, concerning the disqualification of jurors

related to a party, and the time the objection must be raised, was

extended to justice's courts by virtue of Code of Civil Procedure,

section 3347, subdivision 14, added by Laws of 1894, chapter 725.

Bradt v. Peck, 81 App. Div. 295. The constitutional right to a

jury trial may be waived, and where this occurs it cannot be

retracted, but remains good during the life of the litigation.

Tracy v. Falvey, 102 App. Div. 585. See also Hudson v. Caryl,

44 ]Sr. Y. 553 ; Davis v. Morris, 36 IST. Y. 569. The party demand-

ing a trial by jury must thereupon pay to the justice the statutory

fees for the attendance of each person to be summoned, and for the

jurors to serve upon the trial, and also the fees to which the con-

stable is entitled for notifying persons to be drawn as jurors. The
fees so deposited must be delivered by the justice to the constable

serving the venire, and by him must be paid as required by law.

In default of a deposit as aforesaid, the justice shall proceed as if

no demand for trial by jury had been made. Code of Civil Pro.

§ 2990. In a justice's court, the demand of a party, on joining

issue, for a jury trial, is waived by failure to deposit in advance

the jurors' and constable's fees, as required by law. Martin v.

Borden, 123 App. Div. 66. The right to a trial by jury, where

a demand for such trial has been made at the proper time and in a

proper manner, is absolute, unless waived by the party making the

demand. A demand for a jury trial made at the time of issue

joined need not be renewed after a disagreement and discharge

of the jury upon the first trial of the cause. Hartman v. Hojfman,
65 App. Div. 443. A defect in the jury list or the venire does not

deprive the justice of jurisdiction. He may set aside the venire

and draw another jury from a proper panel without dismissing
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the action. Woodcock v. GladdingSj 75 App. Div. 199 ; Blcm-

chard v. Richly, 1 Johns. 198.

The statute giving this right provides that unless a jury trial is

demanded at the joining of issue it is waived. Ih. A jury trial

may be waived by consent even after a jury is summoned. Al-

though a defendant has demanded a jury, he can waive such jury

by consent in open court (Hosford v. Carter, 10 Abb. 452), or

by his neglect to appear on a day to which the trial of the cause

has been adjourned. Kilpatrich v. Carr, 3 Abb. 117; Helmick v.

Churchill, 92 Hun, 524. Where a jury has been called, have

tried the cause, failed to agree, and been discharged, the justice

may issue a new venire, returnable within forty-eight hours, unless

the parties consent, and their consent is entered in his docket-

book, that the justice may render judgment upon the evidence

before him. If such consent is given and entered, the justice

may render judgment accordingly. See Code of Civil Pro.

§ 3008.

A party who calls for a jury may waive or forfeit his right to

it by his own conduct. If the venire is delivered to a defendant

instead of a constable, and the party suppresses the venire, and

he does not appear at the trial, nor does any jury appear, this

conduct is equivalent to a waiver of a jury trial, and the justice

may proceed, and try the cause without any jury. Coon v. Snyder,

19 Johns. 384. In such a case, however, the justice may issue a

.second venire, if the first one is mislaid, kept, or withheld by the

;party who called for it, and to whom it was delivered. Day v.

Wither, 2 Caines, 134, 137. And when it does not appear that

the party has improperly suppressed the venire, in such a case, the

justice is bound to issue a new venire, if the defendant demands

it, and to try the cause without a jury, under objection to that

course, would be error. Sehring v. Wheedon, 8 Johns. 460. But

where a defendant demanded a venire, which was issued, but the

jury did not appear at the proper time, nor was the venire re-

-turned, and the defendant demanded a nonsuit for that reason,

but he did not demand a new venire, and the justice proceeded to

-the trial of the cause without a jury, this was held to be proper.

Blanchard v. Richly, 7 Johns. 198.

In another case the defendant demanded a jury, and a venire

wras issued. At the trial but five jurors answered, the sixth one

'being unable to attend on account of his sickness. The defendant

refused to try the cause with five jurors, and objected -to a new
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venire, and he also refused to have a talesman called. At his

request the five jurors were dismissed by the justice. The plain-

tiff insisted upon an immediate trial, but the defendant objected

to that, and asked an adjournment. The justice offered to grant

the adjournment upon terms which the defendant rejected. The

defendant insisted upon a jury trial, but only on an adjourned

day. The justice offered the defendant a new venire returnable

forthwith, which was refused. The justice then proceeded to the

trial without a jury, and this was held to be proper, and that the

conduct of the defendant amounted to a waiver of a jury. Bah-

coch V. Hill, 35 Barb. 52.

A justice cannot, in any case, require that a cause shall be tried

by a jury. That is a right which the statute confers upon either

of the parties, but not upon a justice. And even when a jury has

been demanded and summoned, and the jurors have appeared, the

parties may consent to waive a jury, because they niay waive any

benefit which the statute has given to them, if they so elect. In

such a case, the justice must dismiss the jury, and try the cause

himself, for he has no more power to insist upon retaining a jury

against the consent of the parties, than he had to order a jury

without their request.

A justice is entitled to a fee of twenty-five cents for venire.

Code of Civil Pro. § 3322. He is not obliged to issue a venire

without the previous payment or tender of his fee therefor. Id.

§ 3328. The amendment of section 2990 of the Code, in 1897,

requiring a party demanding a jury trial to pay to the justice the

fees of the jurors and constable, does not affect the right of the

justice to demand his own fees under section 3328, and, unless

they are paid, to refuse to issue the venire, and to proceed with

the trial without a jury. Judson v. Havely, 59 N. Y. Supp. 1018.

§ 2. The Venire.

For the purpose of furnishing a list of persons liable to serve as

jurors on the trial of an action in a justice's court, the statute pro-

vides that the town clerk of every town in this State shall deliver

to each of the justices of the peace in his town a certified copy of

the list filed with him in pursuance of section 505 of the Judiciary

Law, and shall also deliver to each of said justices a certified copy
of any such list hereafter filed with him, within ten days after the

filing of the same. It also provides that the clerk shall be entitled



TKIAL BY JURY. 2633

to a fee of $1 for each copy of the list so delivered, and prescribes

a penalty of $10.00 for a neglect to deliver a copy of the list to

each of the justices within the time specified. Code of Civil

Pro. § 2990.

The list so furnished by the town clerk will contain the names,

residence, and occupation of each of the persons previously selected

by the proper town officers from the last assessment-roll of the

town, as qualified to serve as trial jurors. After receiving this

list, the justice ordinarily writes the name of each person con-

tained in it upon a separate piece of paper. These ballots, as the

slips of paper are called, must be uniform in appearance as nearly

as may be, must be folded alike so that the name upon the ballot

is not visible, and must be deposited in a box or other convenient

receptacle.

When a trial by jury is duly dehianded, the justice must forth-

with openly draw twelve ballots from the box or other receptacle

containing the names copied from the list furnished by the town

clerk, as above stated. If a person whose name is thus drawn, in

the judgment of the justice, resides more than three miles from

the place of trial, the justice may set aside such juror, and he may
excuse any juror who comes within section 544 of the Judiciary

Law, and in either case, draw another ballot, and continue to do

so until twelve are drawn. The justice should then adjourn the

cause to a day fixed by him, not more than eight days from the

joining of issue, unless the parties consent to a longer adjournment,

in which case, the consent must be entered in the justice's min-

utes. Code of Civil Pro. § 2991. The justice must insert the

names of the jurors so drawn in a venire, and deliver it or cause

it to be delivered to a constable of the county disinterested between

the parties. Id. § 2993.

Where the action is between two towns or cities, or between a

town and a city, the venire must direct the constable to notify

twelve men of the county, who are qualified and not exempt, as

prescribed in section 2991 of the Code, and who are not interested

in the matter at issue, to form a jury for the trial of the action.

Id. § 2992.

It will be noticed that two different systems of obtaining the

jurors for the trial of an action are provided for in sections 2991

and 2992 of the Code of Civil Procedure, and that the venire

under sections 2992 and 2993 of that act are radically dissimilar.

In ordinary cases, the justice selects the names of the persons to
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be notified to attend as jurors by drawing them from a box, as

prescribed in section 2991, and inserts those names in the venire

as prescribed in section 2993. In an exceptional case provided

for by section 2992, the selection of the jury is left to the con-

stable, subject only to the general directions therein contained.

These general directions, and the words "as prescribed in the last

section" can be made intelligible only by reading section 2992 in

connection with section 2991, as it existed before the amendment
of the latter section by chapter 65 of the Laws of 1909.

Form of Venire in Ordinary Action.

Coui^TT OF , \

Tows' OF
, j

ss.

The People of the State of New York, to any constable of said

county. Greeting:

You are hereby commanded to notify (here insert the twelve

names drawn hy the justice) to attend before the undersigned, a

justice of the peace of said town, at his office in said town of

, on the (31st) day of (July), 1914, at ten o'clock

in the forenoon, to form a jury for the trial of a civil action now
pending before said justice, between

,
plaintiff, and

, defendant.

Dated this (25th) day of (July), 1914.

E. J.,

Justice of the Peace,

Form of Venire in Action "between City and Town.

County of Fulton-, )

City of Johnstown,
S

"

The People of the State of New York, to any constable of said

county. Greeting:

You are hereby commanded to notify twelve men of said county,

qualified to serve and not exempt from serving as trial jurors in

courts of record, and who are not interested in the matter at issue

in the action hereinafter mentioned, to attend before the under-

signed, a justice of the peace of the city of Johnstown, county of

Fulton, at his office in said city on the 31st day of July, 1914
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at ten o'clock in the forenoon, to form a jury for the trial of

a civil action now pending before said justice, between the city

of Gloversville, plaintiff, and the town of Johnstown, defendant.

Dated this 25th day of July, 1914. E. J.,

Justice of the Peace.

The justice must deliver the venire, or cause it to be delivered,

to a constable of the county disinterested between the parties.

Code of Civil Pro. § 2993. The justice cannot regularly deliver

the venire to a person other than a constable ; and if he does, and

a proper objection taken by a party is disregarded, any judgment

he may render upon the verdict of the jury is subject to be re-

versed upon appeal. See People v. Whitney, 22 Misc. 224.

The constable to whom the venire is delivered must, at least

three days before the day therein stated, notify each of the persons

whose names have been therein inserted, by reading it or stating

the substance thereof to the person so served. But the service will

not be affected by the constable's failure, after diligent search, to

find any of the persons so named. The constable must make his

return upon the venire, certifying that he has so personally served

it upon each of the jurors whose names are therein inserted; or

if any were not served, stating the reason for such omission. Any
constable making a false return upon such venire is guilty of a

misdemeanor. Code of Civil Pro. § 2993.

Return to the Venire.

I hereby certify that on or before the .... day of
,

1914, I personally served the within venire upon each of the fol-

lowing jurors therein named, by reading it or stating the substance

thereof to them, namely {insert here the names of the jurors

served) ; and that I failed to serve said venire upon the within

named {insert here the names of the jurors not served), for the

reason that I was unable, after diligent search, to find any of the

persons so named.

Dated the day of July, 1914. B. K.,

Constable.

For a failure to attend as a juror in obedience to the mandate

of the court, the existing statutes make liberal provisions for pun-

ishment. The Code provides as follows: "Any person so served
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and not attending at the time and place to which the cause was sO'

adjourned is guilty of a contempt of court, punishable by a fine-

not exceeding ten dollars, which the justice may impose forthwith

by an entry in his minutes of the imposition of such fine, to be col-

lected by execution issued by the justice as upon a judgment, with

costs of the levy, and which fine shall be paid over to the use of

the poor of the county by the justice, but upon the presentation

of a reasonable and sufficient excuse by or on behalf of the person

so fined, the justice may, at any time, remit such fine, or any part,

thereof." Code of Civil Pro. § 2993. It also provides as follows:

"A person duly notified to attend as a juror, who fails to attend,,

or, attending, refuses to serve, without a reasonable excuse, proved

by his oath, or the oath of another person, is liable to the same

fine, to be imposed and collected, with costs, in like manner, and

applied to the same usei, as is prescribed in article second of title-

fourth of this chapter, with respect to a person subpoenaed as a

witness, and not attending, or attending and refusing to testify."

Id. § 3009.

The proceedings upon a failure of a witness to attend in obedi-

ence to a subpoena, or upon a refusal to testify, will be a sufficient

guide to a justice in imposing a fine under either of the sections

above cited.

If a sufficient number of competent jurors do not attend on the^

day to which the trial is adjourned, the justice must issue an
attachment against all the defaulting jurors, who will be required

to pay the expense of the attachment and service, as will be noticed,

hereafter. See Code of Civil Pro. § 2996.

§ 3. Impaneling a Jury.

Upon the day to which the trial of the cause has been adjourned,,

the justice will proceed to impanel a jury. He will call over the-

list of jurors served, as appears by the return of the constable,

and write down the names of such as appear, and note the names,

of those who do not appear.

For the purpose of procuring a jury to try the action, the jus-

tice must prepare, or cause to be prepared, ballots, uniform, as.

nearly as may be, in appearance, by writing the name of each per-

son returned, who attends, upon a separate piece of paper. The
constable, in the presence of the justice, must roll up or fold each

ballot in the same manner, as nearly as may be, so as to resemble^
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-the others, and so that the name is not visible. The ballots must

be deposited in a box, or other convenient receptacle. Code of

Civil Pro. § 2994. The justice must then openly draw out one

after another six of the ballots. If a person whose name is drawn
is challenged and set aside, or is excused, another ballot must be

drawn, and so on successively, until the required number of jurors

is obtained. The parties may elect to try the cause by a less num-
ber than six jurors, at any time before a witness is sworn. The
persons so selected, as herein provided, constitute the jury to try

the action. Id. § 2995.

The justice has no right or authority to attempt to draw the

jury until the number of persons summoned or notified who have

appeared is sufficient to enable him to draw the names of six jurors

from the box, if that number is required for the jury. At the

time when the drawing of the jury commences there must be at

least a sufficient number of persons summoned in . attendance to

render it possible that a jury can be found by drawing the names

from the box. Brisbane v. Macomher, 56 Barb. 375. The pro-

ceedings by which a jury is to be obtained in a justice's court are

purely statutory and must be strictly complied with, or the judg-

ment rendered upon the verdict of the jury cannot be sustained.

Ih.; BecTcer v. Bitterly, 58 How. 38.

If a sufficient number of competent jurors do not attend, the

justice must issue an attachment against all the defaulting jurors,

and place it in the hands of the officer who summoned them, com-

manding him forthwith to attach such jurors and to bring them

before the justice at a time specified, not more than thirty-six

hours thereafter, to which the cause must be adjourned. The

juror or jurors so attached must, in addition to the fine specified

in section 2993 of the Code, be required to pay the expenses of the

attachment and service thereof; which will be the officer's fees,

together with all necessary expense incurred by him in serving the

attachment, to be audited and fixed, to be enforced in the same

manner, and when collected to be paid to the officer or the party

who has paid the same. Any person so attached and disobeying

or resisting the service of the attachment is guilty of a misde-

meanor. Code of Civil Pro. § 2996.

The forms given in the preceding chapter for the attachment of

a defaulting witness may be readily modified to serve as precedents

in this proceeding.

"Jf the constable to whom the venire is delivered does not
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return it as required thereby, or it is for any reason set aside, tli&

justice must proceed to draw another jury, in the manner pre-

scribed in the foregoing sections, which shall be summoned in

like manner as the first jury, and if a full jury, drawn from

those returned as prescribed in the foregoing sections, cannot be

obtained, the justice may direct the constable to require the at-

tendance forthwith or at such time as he may designate, not

longer than twenty-four hours after the issuing thereof, of such a

number of talesmen, from the bystanders or from the town, quali-

fied to serve as jurors, as he deems sufficient for the purpose; or

in his discretion he may draw from the jury box double the niim-

ber of jurors required to complete the jury in the manner required

by the foregoing sections, which shall be summoned in like manner
as the first jury, and he shall continue to do so till a jury is

obtained. ISTothing hereinbefore contained shall preclude the jus-

tice from adjourning the trial of the case, on his motion, or on the-

application of either of the parties to the action, as provided by
sections 2959 to 2968 of the Code of Civil Procedure." Code of

Civil Pro. § 2997. Such second venire will be deemed the process

of the party who demanded the first one. Day v. Wither, 2

Caines, 134, 137. The jurors who appear upon the second, or

subsequent venire, are not balloted for as in case of a first venire.

As their names are called either party may challenge them accord-

ing to law, and if no challenge is interposed the juror will take

his place as a juror.

Any irregularity in the impaneling of a jury may be waived by
the parties. And, where a cause was tried before issue was joined,,

for want of an answer, but the defendant litigated the cause, and
introduced evidence on the trial, this was held to be a waiver of

the irregularity. Keeler v. Delavan, 4 Barb. 317; Dayhursh v^

Enos, 5 jSr. Y. 531.

So the parties may waive any irregularity in the manner of
summoning the jurors, or any question as to the competency of

the individual jurors. Tollman v. Woodworfh, 2 Johns. 385 ;.

Kittle V. Baker, 9 Johns. 354; Phinney v. Earle, 9 Johns. 352.

The parties to an action may waive the requirement of the Code of
Civil Procedure, section 2991, that the justice draw a jury forth-

with, and when they agree to the drawing of a jury at a later day
such action is valid. Hallett v. Boyer, 114 IST. Y. Supp. 559.

This waiver may be in express terms, or it may be implied from
the act of going on with the trial without making any objection.
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Wathins v. Weaver, 10 Johns. lOY. The defendant waives any

right to object to the manner of drawing a jury by appearing and

taking part in the trial before objection. Hallett v. Boyer, 114

N. Y. Supp. 559. And every objection to the competency of a

juror will be waived by neglecting to appear at the trial and taking

the objection there, since the objection cannot be made for the

first time on an appeal from the judgment. ClarJc v. Van Vran-

cken, 20 Barb. 278. And see Eggleston v. Smiley, lY Johns. 133.

If an objection is taken to the manner in which the jury has

been drawn, and the justice deems the objection valid, he may
cure the defect by directing the jury to file out and by drawing a

new jury in pursuance of section 2994 of the Code. Blooming-

dale v. Adler, 1 Misc. 182.

Qualifications and exemptions of trial jurors.— The qualifica-

tion of a trial juror in a court of record is defined by the Judiciary

Law, sections 502, 503, 544, 546, 547, 548, 550, 590, 600, 680,

and 687. Laws of 1909, chapter 35 ; Consolidated Laws, chapter

30. Before the amendment of section 2991 of the act of 1889, the

venire issued by the justice commanded the constable to notify

twelve men of the town or city where the justice resided, qualified

to serve, and not exempt from service as trial jurors in courts of

record, not of kin to the plaintiff or defendant, and not interested

in the action. This necessarily implied that the qualifications and

exemptions of jurors in a justice's court were the same as in courts

of record. Nothing to that effect is to be found in the section

amended, unless it can be said that the fact that the names of

the jurors are taken from a list of persons believed by certain

town officers to be qualified to serve as trial jurors in courts of

record is an implied declaration that the qualifications and ex-

emptions of jurors in justices' courts and in courts of record are

the same. Judiciary Law, sections 500, 501, 505, 506, 508, 509,

510 511, and 512. As the object of the amendment was not to

change the previous rule as to qualifications and exemptions, it

may be assumed that it has not had that effect, especially as sec-

tion 2992 seems to treat those qualifications and exemptions as

still retained in section 2991.

In order to be qualified to serve as a juror in a court of record,

a person must be

:

•1. A male citizen of the United States and a resident of the

county.
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2. ISTot less than twenty-one nor more than seventy years of

age.

3. Assessed, for personal property, belonging to him, in his owji

right, to the amount of two hundred and fifty dollars ; or the owner

of a freehold estate in real property, situated in the county, be-

longing to him in his own right, of the value of one hundred and

fifty dollars; or the husband of a woman who is the owner of a

like freehold estate, belonging to her, in her own right; except

that in the county of Queens a person, to be qualified to serve as

such trial juror, shall possess the property qualifications specified

in subdivision three of section six hundred and eighty-six of this

chapter.

4. In the possession of his natural faculties, and not infirm or

decrepit.

5. Free from all legal exceptions; of fair character; of ap-

proved integrity ; of sound judgment, and well informed. Judici-

ary Law, sec. 502.

But a person who was assessed, on the last assessment-roll of

the town, for land in his possession, held under a contract for the

purchase thereof, upon which improvements, owned by him, have

been made, to the value of $150, is qualified to serve as a trial

juror, although he does not possess either of the qualifications,

specified in subdivision 3 of the last section, if he is qualified in

every other respect. Judiciary Law, sec. 502.

Each of the following officers is disqualified to serve as a trial

juror

:

1. The governor ; the lieutenant-governor ; the governor's private

secretary.

2. The secretary of state ; the comptroller ; the State treasurer

;

the attorney-general; the State engineer and surveyor; a canal

commissioner; an inspector of State prisons; a canal appraiser;

the commissioner of education; the superintendent of banks; the

superintendent of insurance; and the deputy of each ofiicer, speci-

fied in this subdivision.

3. A member of the legislature, during the session of the house,

of which he is a member.

4. A judge of a court of record or a surrogate.

5. A sheriff, under-sheriff, or deputy sheriff.

6. The clerk or deputy clerk of a court of record. Judiciary

Law, section 503.

Persons are disqualified from sitting as jurors if related by con-
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sanguinity or afEnity to a party to the issue in the same cases

in which judges are disqualified. The party related to the juror

must raise the objection before the case is opened; but any other

party to the issue may raise the objection within six months from

the date of the verdict. Code of Civil Procedure, section 1166.

This disqualification clearly applies to jurors in a justice's court.

See Id. § 3347, subd. 14. The relationship which would disqualify

a judge has been noticed.

Each of the following persons, although qualified, is entitled

to exemption from service as a trial juror, upon his claiming ex-

emption therefrom

:

1. A clergyman, or a minister of any religion officiating as such,

and not following any other calling.

2. A resident officer of, or an attendant, assistant, teacher, or

other person actually employed in a State asylum for lunatics,

idiots, or habitual drunkards.

3. The agent or warden of the State prison, the keeper of a

county jail, or a person actually employed in a State prison or

county jail, and the keeper of every almshouse.

4. A practicing physician or surgeon, having patients requiring

his daily professional attention, a licensed pharmacist actually

engaged in his profession as a means of livelihood, and a duly

registered veterinary surgeon actually engaged in his profession

as a means of livelihood, and a duly licensed embalmer actually

engaged in his profession as a means of livelihood.

5. An attorney or counselor-at-law regularly engaged in the

practice of the law as a means of livelihood.

6. A professor or teacher in a college or academy, or an editor,

editorial writer, artist or reporter of a daily newspaper or press

association regularly employed as such and not following any other

vocation.

7. A person actually employed in a glass, cotton, linen, woolen,

or iron manufacturing company, by the year, month or season.

8. A superintendent, engineer, or collector on a canal, author-

ized by the law of the State, which is actually constructed and

navigated.

9. A master engineer, assistant engineer, or fireman, actually

employed upon a steam vessel, making regular trips.

10. A superintendent, conductor, or engineer, employed by a

railroad company, other than a street railroad company, or an

operator, or assistant operator, employed by a press association or

166
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a telegraph company, who is actually doing duty in an office, or

along the railroad or telegraph line of the company or association

by which he is employed.

11. An officer, noncommissioned officer, musician, or private of

the national guard of the State, performing military duty, or a

person who has been honorably discharged from the national guard,

after five years' service in either capacity.

12. A person who has been honorably discharged from the mili-

tary forces of the State, after seven years' faithful service therein.

But, in order to entitle a person to exemption, under this subdi-

vision, his service must have been performed before the 23d day

of April, 1862, either as a general or staff officer, or as an officer,

noncommissioned officer, musician, or private in a uniformed bat-

talion, company, or troop of the militia of the State, and armed,

uniformed, and equipped according to law; or a portion thereof,

during that period and in that capacity, and the remainder since

the 23d day of April, 1862, as a member of the national guard

of the State.

13. A member of a fire company or fire department duly or-

ganized according to a law of the State and performing his duties

therein; or a person who, after faithfully serving five successive

years in such a fire company or fire department, has been honor-

ably discharged therefrom.

14. A duly licensed engineer of steam boilers, actually employed

as such.

15. A person otherwise specially exempted by law. Judiciary

Law, section 546.

The evidence of the right to exemption as prescribed in the

last section is as follows:

1. Under subdivision 2 thereof, the certificate of the superin-

tendent or other principal officer of the asylum.

2. Under subdivision 3 thereof, the certificate of the warden
or other principal officer of the State prison, or the sheriff of the

county, as the case requires.

3. Under subdivision 11 thereof, where the applicant is a non-

commissioned officer, musician, or private in a company or troop

of the national guard, the certificate of the commanding officer of

the company or troop, accompanied with proof by affidavit of the

genuineness of the signature thereto.

4. Under the last clause of subdivision 11, or under subdivision

12 thereof, in the discretion of the court, the discharge of the
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person from military service, if it shows the facts entitling him
to exemption.

5. Under the first clause of subdivision 13 thereof, where the

applicant is under the rank of foreman, the certificate of the fore-

man, or other chief ofiicer of the company to which the applicant

belongs, accompanied with proof, by afiidavit, of the genuineness

of the signature thereof.

6. Under the last clause of subdivision 13 thereof, the certifi-

cate of the chief engineer of the fire department of the city or

village where the service was performed, or of the mayor or presi-

dent of the city or village, accompanied with proof, by affidavit

or acknowledgment, of the genuineness of the signature thereof,

which certificate, so proved, accompanied by a notice indorsed

thereon that the applicant claims exemption from jury duty for

a period specified therein, may be filed in the office of the clerk

of the county where such applicant resides. From the date of

such filing such applicant shall not be liable to perform any jury

duty in the county where such certificate and notice are filed dur-

ing the period specified in such notice ; and the county clerk shall

thereupon erase the name of such applicant from the jury lists,

and destroy the ballot before drawing another jury. A certificate

specified in subdivisions 1, 2, 3, and 5 of this section must be

dated within three months prior to the time of presenting it and

filed with the clerk of the court to which it is presented. In case

the certificate and notice provided for in subdivision 6 of this sec-

tion is not filed as therein provided, the applicant shall not be en-

titled to exemption for any cause specified in the last clause of

subdivision 13 of section 546 of this act. Judiciary Law, sections

547, 548.

The court must discharge a person from serving as a trial juror,

in either of the following cases:

1. Where it satisfactorily appears that he is not qualified.

2. Where it satisfactorily appears that he is exempt, and he

claims the benefit of the exemption. Judiciary Law, section 550.

Upon satisfactory proof of the facts, a court, at the term to

which a person is returned as a trial juror, must excuse him from

serving during the whole, or a portion of the term, in either of

the following cases:

1. Where he is a justice of the peace, or executes any other

civil office, the duties of which are, at the time, inconsistent with

his attendance as a juror.
'
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2. Where he is a teacher in a school, actually employed and

serving as such.

3. Where, for any other reason, the interests of the public, or

of the juror, will be materially injured by his attendance ; or his

own health, or the health of a member of his family, requires his

absence; or he is temporarily incapacitated, for any reason, from

properly discharging the duties of a juror. Judiciary Law, sec-

tion 544.

Where a person is excused, in either of the cases specified in

this section, the ballot containing his name must be returned to the

box from which it was taken. Judiciary Law, section 544; Code

of Civil Procedure, section 2991.

Of challenges.—The law furnishes every facility for securing an

impartial trial by jury. And if a jury has been improperly and

unfairly selected, the entire panel may be set aside. So, if either

of the jurors is incompetent, or if there is legal cause why he

should not sit as a juror, he may be rejected. Such objections

ought, however, to be taken at the earliest opportunity. And a

challenge to the array, or to individual jurors, must be taken

before the jury is sworn. An objection to the qualifications of a

juror is available only upon a challenge. Code of Civil Pro.

§ 1180.

The manner of making a challenge is to state, orally, to the

justice the precise grounds of objection, whether made to the array

<or to an individual juror. It will be convenient, as well as proper,

-for the justice to take down the objection in his minutes. This

question is to be immediately tried.

A challenge to the array is an exception to the whole panel of

jurors, on account of partiality or corruption in the constable who
summoned the jury.

A challenge to the polls is an exception to any one or more of

the individuals returned as jurors on. the ground that they are

not competent jurors, or that they are not indifferent between the

parties.

A peremptory challenge is the right which th3 law gives for

setting aside a person without giving any reason whatever, except

the will of the challenging party.

A challenge for cause is one in which the party shows the cause

or reason why a panel ought to be quashed or a juror ought not

to sit.

A principal challenge is one in which, if the facts alleged are
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ti'ue, it is sufficient in law of itself, without leaving anything to

the conscience or discretion of the court.

A challenge to the favor is where no principal challenge can be

made, but an objection is raised that the juror is not indifferent,

or that the officer who summoned the jury is not impartial, which

questions are to be left to the decision of the court.

A challenge to the array may be either a principal challenge

or a challenge to the favor. The grounds of challenge are very

numerous, and some of the more common will be noticed. It is

a ground of principal challenge to the array that the opposite

party nominated any of the jurors summoned. This ground of

challenge has lost much of its importance. It cannot be avail-

able where the names of the witnesses are inserted in the venire

as reqiiired by section 2993 of the Code, but may be resorted to

where the constable makes the selection in a case specified in sec-

tion 2992 of that act. It is a ground of principal challenge to

the array that the constable is the servant, counselor, or attor-

ney, or acts as the advocate of the opposite party. See Code of

Civ. Pro. § 2889. It is a ground of challenge that the constable

is interested in the result of the cause, when that interest is ad-

verse to the challenging party. The Code requires that the venire

shall be delivered to a constable of the county who is disinterested

between the parties. Id. § 2993. It is a ground of challenge

that an action is pending between the constable and the party

challenging, if the action implies malice, such as assault and bat-

tery, slander, intentional trespass, or injury to real or personal

property, and the like cases; that there is a relationship by con-

sanguinity between the constable and the opposite party within

the ninth degree, or even however remote the relationship may be.

So, relationship by affinity is a principal ground of challenge.

A principal challenge will be sustained whenever the facts show

clearly that there is such a partiality as is inconsistent with a fair

trial, by reason of a partial or improper selection of jurors. A
challenge to the array for favor is founded upon the same prin-

ciple that a challenge to the favor is sustained when made as to

an individual juror. If the constable is biased or partial to one

party, or is unfriendly, or in litigation with the other, or if there

are any reasons why he is not indifferent between the parties, the

challenge ought to be sustained, and the array quashed, so that

a new jury may be summoned by one whose impartiality is un-

questioned.
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In a penal action in a court of record, or not of record, to re-

cover a sum of money, it is not a good cause of challenge to a

trial juror, or to an officer who notified the trial jurors, that the

juror or the officer is a resident of, or is liable to pay taxes in a

city, town, or county which may be benefited by the recovery.

Code of Civil Pro. § 1179.

A challenge to the polls is an exception to the jurors individu-

ally, whether they were summoned upon the original venire, or

as talesmen, or upon a new venire. The same causes which are

good ground of principal' challenge to the array are equally valid

as against any individual juror. The grounds of principal chal-

lenge to the polls are numerous. It is always a ground of princi-

pal challenge to the polls that the juror does not possess the statu-

tory qualifications, as, for example, that he does not possess the

property qualification required by the statute (see Valton v.

National Loan Fund Life Assurance Co. lY Abb. 268) ; or that

he is an alien; that he is under the age of twenty-one or over the

ag'e of seventy years ; or that he is an idiot or a lunatic. A person

in a state of intoxication is unfit to discharge the duties of a juror,

and the justice may, on his own motion, set aside such a juror and
refuse to swear, him. Bullard v. Spoor, 2 Cow. 430. But a matter

which merely exempts a person from serving on a jury, for some
reason personal to the juror himself, is not cause of challenge by
the parties, if he is otherwise legally qualified.

It is a ground of challenge in an action in which a city is inter-

ested, that the juror is a resident and taxpayer of the city, unless

the action is to recover a sum of money as a penalty (Code of Civil

Pro. § 1179), or by a provision in the charter of the city this

disqualification is removed. Diveny v. Citij of Elmira, 51 'S. Y.

506 ; Hildreth v. City of Troy, 101 N. Y. 234. See Wood v.

Stoddard, 2 Johns. 195.

It is a good ground of principal challenge to a juror, that he
is a tenant of the opposite party. Hathaway v. Helmer, 25 Barb.

29. So, it is a good ground of principal challenge that the juror

has expressed an opinion upon the question in controversy. Blahe
V. Millspaugh, 1 Johns. 316; Lord v. Brown, 5 Denio, 345. A
juror who has formed an opinion upon a statement of facts made
to him by one of the parties is not competent. Rogers v. Rogers,

14 Wend. 131 ; Laidlaw v. Sage, 2 App. Div. 374, 379, 380. And
see Young v. Johnson, 46 Hun, 164; 123 IST. Y. 226. But a mere
hypothetical expression of an opinion, founded upon a mere
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rumor, stands upon different grounds. See Bodine v. People^ 1

Denio, 281 ; People v. Honeyman, 3 Denio, 121 ; Freeman v.

People, 4 Denio, 9; O'Brien v. People, 36 K Y. 279; People

V. Thompson, 41 K Y. 1; Balho v. People, 80 IST. Y. 484, 493.

And where a juror had expressed an opinion that one of the parties

was in the wrong, but he stated, at the same time, that he had no

personal knowledge of the matter, and that if the reports of the

neighbors were correct the defendant was wrong, and the plaintiff

right, this was held not to be a ground of principal challenge.

Durrell v. Mosher, 8 Johns. 445. But when a juror has formed

a decided opinion upon the questions in the case, he is not an

impartial and competent juror. A juror was called and was chal-

lenged for principal cause. He was sworn as a witness, and tes-

tified, on his direct examination, that he had formed an opinion

and expressed it; but, on his cross-examination, he said that he

had no fixed opinion, none which could not be removed by evi-

dence. He was held incompetent, and the court said : "His mind
was preoccupied with an opinion upon the issues to be tried, which

it would require evidence to remove ; and that, upon principle and

by all the cases, incapacitated him for a juror." Cancemi v. Peo-

ple, 16 !N". Y. 501, 505. Relationship, either by consanguinity

or by affinity, is a cause of principal challenge. And whenever it

is evident, from the facts admitted or proved, that the juror is

interested in the result of the action, or that there is a clear and

certain bias in his mind in favor of one of the parties, from what-

ever cause, that is sufficient to disqualify him from serving as a

juror.

Challenges to the polls for favor may arise from so many
causes that it is not possible to enumerate them. A juror ought

to be above all exception as to his impartiality. The law does

not intend that a cause shall be tried by any juror who is not

entirely indifferent between the parties. His fairness and impar-

tiality ought to be above all suspicion. There is no general rule

which declares what particular acts or things are such evidence

of favor or partiality as to disqualify a juror. The feelings, the

affections, and the prejudices of men are so various, and so easily

influenced by circumstances, that it is peculiarly a question for

the court, on all the evidence, whether the juror stands indifferent

between the parties. Where a juror is an intimate friend of one

of the parties, and a stranger or an enemy to the other, he would

scarcely be called entirely indifferent. So, if one of the parties
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and the juror are interested in the result of pecuniary affairs be-

tween them, as where the juror is indebted to the party, or the

party to the juror. Or, if there is an intimate family relation

existing between the party and the juror; or, if there is a per-

sonal enmity or a family dispute, in all such cases it is a ques-

tion for the court to determine whether such facts do not furnish

evidence of the impropriety of permitting such a person to oc-

cupy a seat as a juror. It is not necessary to show clearly that

a juror is partial, interested, or that he has a feeling in favor of

the success of one of the parties in order to set him aside. If the

evidence is such that it raises a fair and reasonable doubt in the

mind of the court whether the juror is indifferent, he ought to

be set aside. Smith v. Floyd, 18 Barb. 522 ; Freeman v. People, 4

Denio, 9, 35. A hypothetical opinion is not a ground of principal

challenge, but on a challenge to the favor, the court may find

that such a juror is not indifferent. Ih.

It is no impeachment of a juror to decide that he is not in-

different. There may be such an intimate friendship or so close

a relationship between one of the parties and a juror as to render

the latter an incompetent juror, and yet that is no discredit to the

person set aside. The influence of such relations is exceedingly

great, and many times it is not appreciated by the person who. is

most influenced in consequence. The declaration of Lord Coke.

is a most salutary one: "The rule of law is, that the juror must
stand indifferent, as he stands unsworn."

Time of making a challenge.— Until a full jury of six persons

have appeared no challenge can be taken, either to the array or

to the individual jurors. King v. Edmonds, 4 Barn. & Aid. 471 •,

Vicars v. Langham, Hob. 235 ; 2 Hawk., ch. 43, § 1. The parties

may waive the enforcement of this rule if they choose. And, in

common practice, it is not insisted upon, but the challenge to the

array is made upon the return of the venire; and the individual

jurors are frequently challenged as they are called to take their

seats, if challenged at all. If one party challenges a juror and

he is found indifferent, this will not prevent the opposite party

from challenging the same juror, in the same manner as though

he had not been previously challenged. The order of making
challenges is important. A challenge to the array cannot be
taken after a challenge to the polls. Mayor of New YorJc v.

Mason, 4 E. D. Smith, 143, 152, 153; Co. Litt. 158a. A chal-

lenge to the array may be made at any time before one of the
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jurors is sworn, and a challenge to the polls may be made any

time before the challenged juror is sworn. Ih.; Penning, on

Small Causes, 170. After a juror is sworn it is too late to chal-

lenge him; and any objection to him is waived, even when the

defendant does not appear at the trial. Clark v. Van Vra-nclcen,.

20 Barb. 278; Eggleston v. Smiley, 17 Johns. 133.

It is immaterial which of the parties makes his challenge first.

And if the parties disagree upon that point, it is a question for

the justice to settle. In strictness, the party who makes the first

challenge is bound to complete his challenges before the other

party commences. But this rule cannot be so applied as to pre-

vent both parties from having an opportunity of challenging

either of the jurors called. Suppose that a defendant should

challenge several jurors, and that finally six jurors were im-

paneled who are entirely satisfactory to him ; the plaintiff may
then challenge any or all of the six jurors, and if some of them

are set aside on his challenge, then other jurors must be called to

supply the deficiency in the panel. The plaintiff may challenge

any of the new jurors thus summoned, until a full jury is ob-

tained, when the defendant will be entitled to challenge' any of the

new jurors then called. And so each party may alternately con-

tinue his challenges, until he has had an opportunity of objecting,

at some time, to each of the jurors called, lu ordinary cases there

is no strictness as to the practice on this point, and either party

challenges such jurors as he deems objectionable, without regard

to the question whether the opposite party has finished his chal-

lenges or not. The important object to be attained is to secure

to each party a full opportunity for making all legal challenges.

The challenges of the party who first challenges will be entitled

to be first tried. A challenge, whether in writing or by parol,

must be in such terms that the court can see, in the first place,

whether it is for principal cause or to the favor, for, although

the court is now the sole trier of all challenges, whether for prin-

cipal cause or for favor (Code of Civil Pro. § 1180), yet the

distinct and wholly different nature of the two grounds of chal-

lenge still exists. A challenge for principal cause asserts that

there are facts from which the law will say that the person pro-

posed to sit as a juror is not indifferent between the parties. A
challenge to the favor raises an issue of fact instead of one of

law to be decided by the court as a question of fact upon the evi-

dence given upon the challenge. See Oreenfield v. People, 74
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K Y. 277; Buller v. Q. F. S. H. & F. E. 8. R. B. Co. 121 N". Y.

112.

The challenger must state why the juror does not stand indiffer-

ent; he must state some facts or circumstances which, if true,

will show either that the juror is positively and legally disquali-

fied; or which create a probability or suspicion that he is not, or

may not be, impartial. In the former case, the challenge would

be a principal one; in the latter, it would be to the favor. Free-

man V. The People, 4 Denio, 32, opinion; Mann v. Olover, 2

Green, 195. And see Pringle v. Hulse, 1 Cow. 432. When
the facts are stated, the opposite party may take issue as to their

truth, by denying them. If denied, it is a question to be decided

upon the evidence ; if admitted, it is a mere question of law for the

court to decide, as it would a question raised by a demurrer. The
People V. Yermilyea, 7 Cow. 108. If a party challenges a juror

for principal cause and fails to sustain it, he may then challenge

to the favor and submit the same evidence to the court in support

of this challenge that was given on the challenge for principal

cause; and on this evidence the court may find the juror incom-

petent for prejudice or partiality and exclude him, or may find

him competent and retain him. People v. Mallon, 3 Lans. 224,

231; Greenfield v. People, 74 K Y. 277; Carnal v. People, 1

Park. Cr. 272.

The exclusion of a competent juror is error. Hildreth v. City

of Troy, 101 IST. Y. 234. It is equally erroneous to retain an in-

competent juror. Hathaway v. Helmer, 25 Barb. 29.

On the trial of a challenge to a juror, such juror may himself

be called as a witness to testify, as to his competency to sit as a

juror. And he may be asked whether he has formed or expressed

an opinion in relation to the merits of the cause, or in favor of

one of the parties. Pringle v. Hulse, 1 Cow. 432 ; The People v.

Vermilyea, 7 Cow. 108. So, he may be examined as to having

formed an opinion, which, if he had done, would disqualify him,

although he had not expressed such opinion. The People v.

Mather, 4 Wend. 230. A juror may be required to testify as to

any facts which affect his competency, except such as would tend

to his infamy or disgrace, or subject him to punishment or to a

penalty. He may be asked whether he is a freeholder or not, or

any other question as to qualifications which the statute requires.

Ogden v. Parks, 16 Johns. 180; Fenwich v. Parker, 3 Code Rep.
254.
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Odth to Juror.

You do swear that you will answer truly all such questions aa

may be put to you in relation to your competency as a juror in

this action between A. B., plaintiff, and C. D., defendant.

Challenges for principal cause and to the favor having been dis-

posed of, a party has still a remedy by which he may prevent the

trial of his cause by an objectionable juror. In a court not of

record, each party may peremptorily challenge not more than three

of the persons drawn as jurors for the trial. Code of Civil Pro.

§ 1176.

'No resort to this challenge will be proper until the other meth-

ods have failed. And it is best not to exercise the right of per-

emptory challenge until the last moment when it can be properly

made, since it is difficult to anticipate who may be drawn upon the

jury. And those jurors who are most objectionable, and who can-

not be set aside upon the ordinary challenge, are the persons whom
it may be most desirable to challenge peremptorily. Challenges

ought to be made with caution and for good reason ; and when once

made, it is important that they should be sustained. A challenge

made against a juror naturally affects his feelings as to the re-

sult, even when he is a fair and just man. And, although he

may subsequently try the cause with fairness and justice, he will,

in most cases, not feel quite so indifferent as though no challenge

had been made.

A peremptory challenge to a juror is a waiver of all errors of

the court in ruling upon a prior challenge to the same juror.

Friery v. People, 2 Keyes, 424.

§ 4. Proceedings After Obtaining a Jury.

When a sufficient number of competent jurors have appeared

and the appropriate number have been selected to try the cause,

the justice must administer an oath or affirmation to each juror

well and truly to try the matter in difference between
,

plaintiif, and , defendant, and unless discharged by

the justice, a true verdict to give, according to the evidence. Code

of Civil Pro. § 2998. A failure to swear the jury will be fatal

error. Fulton v. Yuilh 24 Misc. 285, 53 N. Y. Supp. 707. But

see Cahill v. Delaney, 68 IST. Y. Supp. 842.

After the jurors have been duly sworn, they must sit together
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and hear the allegations and proofs of the parties, which must be

made publicly in their presence. Code of Civil Pro. § 2999.

When the case is of any importance it is usual, as well as ad-

vantageous, to open or state the case to the jury. The party wha
has the affirmative of the issue is entitled to open the case to the-

jury; to introduce his evidence first; to introduce his evidence in,

reply; and to sum up the cause last to the jury. Heilbronn v.

Herzog, 165 K T. 98 ; Millerd v. Thorn, 56 N. Y. 402 ; Murray
V. New York Life Ins. Co. 85 K Y. 236 ; 9 Abb. X. C. 309

;

Conselyea v. Swift, 103 !N". Y. 604. The right to open and close-

is a substantial one which must be determined according to the

facts in each case, though usually on the pleadings. Woodrijf v.

Hunter, 65 App. Div. 404, and cases cited. The test as to who-

has the affirmative, is whether the plaintiflF is entitled to recover

upon the pleadings and without any proof; if he is, then the de-

fendant has the affirmative upon any defense set up in the answer.

Miller v. Meyerhoff, 79 App. Div. 532. And when the defendant

has the affirmative of the issues made by the pleadings, a denial

of his right to open and close is error which calls for reversal. lb.

This is a legal right not depending upon the discretion of the-

court. lb. The question as to the party holding the affirmative

has been considered in another volume. And see Lake Ontario'

National Bank v. Judson, 122 IST. Y. 278 ; Heilbronn v. Herzog,

165 ISr. Y. 98. If the pleadings are extensive or complicated, or
if the evidence is likely to be voluminous or contradictory, a full,

clear, and accurate statement of the ease will be of great service-

to the justice in determining questions relative to the admissibility

of evidence ; and it will also aid the jury in readily comprehending
the bearing and effect of each part of the evidence as it is intro-

duced.

The opening in behalf of a plaintiff is a brief statement of tho-

nature of the action, the issues to be tried, and the facts he expects

to prove. Eley v. Healey, 127 N. Y. 555. It has been held that

each party should be confined to a legitimate and proper opening
of his own case, the plaintiff's counsel to a statement of his cause

of action, the defendant's counsel to a statement of his answer to-

the plaintiff's case and the evidence he proposes to give to sustain

it; and that it is improper for the plaintiff to state the case as

made by defendant in his answer, or the evidence he expects to-

give in reply to the defense set up in the answer. Ayrault v..

Chamberlain, 33 Barb. 229 ; Elwell v. Chamberlin, 31 N. Y. 611

,
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'614. It is only a general view of the case that should be given in

opening; the details will be more appropriate as they appear from

the lips of the witnesses. And candor, as well as policy, dictates

that an opening should never exceed the strict truth as to the real

facts to be subsequently proved by the witnesses. A party may
•omit to state all the material facts of his case in the opening, but

this will not prevent him from giving evidence as to all the materi-

al points in the case, merely because it was omitted in the state-

ment of the case. Wearing v. Bell, 5 Hill, 291.

After opening the case, the party holding the affirmative pro-

<3eeds to introduce his record evidence, or to call his witnesses. The

opposite party may object to the competency of the witness, and

the court must decide as to the validity of the objection. If no

objection is made to the witness, or if the objection is overruled,

he is then sworn.

The statute prescribes the form of oath. Code of Civil Pro.

f 3000.

Form of Oath to Witness.

You do swear that the evidence you shall give relating to the

matter in difference between A. B., plaintiff, and C. D., defendant,

shall be the truth, the whole truth, and nothing but the truth.

The party who calls a witness first proceeds to examine him;

after which the opposite party is entitled to cross-examine him;

and he may then be re-examined for the purpose of explaining his

cross-examination.

The number of witnesses to be called and sworn is usually

limited by the discretion of the party calling them. There are

some cases in which the courts have occasionally limited the num-

ber of witnesses to be sworn on each side as to some collateral

question, or as to a mere matter of opinion. Sizer v. Burt, 4

Denio, 426; Anthony v. Smith, 4 Bosw. 503; Ward v. Washing-

ion Ins. Co. 6 Bosw. 229 ; Spear v. Myers, 6 Barb. 445 ; Nolton v.

Moses, 3 Barb. 31. But when a witness is called for the purpose

of testifying to facts which are material upon the main issues to

be tried, it is difficult to see upon what principle such witnesses

can be rejected. It is true that the calling of a large number of

witnesses may protract a trial, but that is a small matter when

compared with a result which may deprive a party of justice and

•of his legal rights. The safe rule will be not to reject a witness
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who is offered to prove material facts upon the main issues in the

case. Eakin v. Brown, 1 E. D. Smith, 37. If a party wishes to

object to the introduction of witnesses on the opposite side, on the

ground that a great many witnesses have been already called, he
ought to admit that the fact sought to be proved is true. Ih. As
each witness is called, any objection as to his competency must be

made. And so, when a witness has been sworn, and is giving his

evidence, any objection to the questions put to him, or as to the

relevancy, competency, or legality of his answers, must be taken^

or they will be waived.

The right to object, and the manner of taking objections, will

be discussed in a subsequent place. If any record evidence is to be

introduced, or any depositions of witnesses, it must be introduced

as a part of the plaintiff's case, unless it is intended as a matter

in reply.

Regularly and strictly, the party who opens the case must ex-

haust his testimony on his side before he rests the case. And,

technically, no evidence, except in reply to the evidence of the

opposite side, will be admissible after resting the case. This is-

a matter, however, which is entirely within the discretion of the

justice. And it is very seldom, indeed, that the rule is enforced.

Either party is quite liable to overlook some material matter, and

if he desires to correct the mistake, or to supply the omission, at

any time before the evidence is closed, it is usually permitted by

the justice.

If a justice intends to enforce the strict rule, he ought to give

the parties notice of that fact at the commencement of the trial ;.

and not only that, but the same rule must be applied to both

parties, so that when either rests his side of the case, he waives the

right to introduce any evidence which was properly admissible at

the time of resting. It is proper for a justice to require the parties

to conform to the proper rule, as nearly as it can reasonably be

done, since it promotes order and convenience in the trial of the

cause. But that is ordinarily the extent to which the rule should

be enforced in justices' courts. And the rule should never be so

enforced as to deprive either party of substantial justice, and a

fair trial. If parties willfully omit to introduce their evidence

in proper time and order, for the purpose of gaining some ad-

vantage over the opposite party, they, of all persons, would have

least cause to complain of an enforcement of the strict rule.
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Defense stated and evidence.— After the plaintiff has introduced

all his evidence and rested his case, the defendant may move for

a nonsuit, if the case is one in vs^hich the case ought not to be sub-

mitted to the jury, or ought not to be heard and decided upon the

merits by the justice, if no jury is called. Failure of the defend-

ant to move to dismiss, is an admission that there is a question for

the jury. Minners v. Smith, 83 IN". Y. Supp. 117. If the non-

suit is refused, the defendant, or the party not holding the affirm-

ative of the issue, opens his side of the case. When this is done by

the defendant, his proper course is to state the nature of his de-

fense, and the evidence which will be introduced to sustain it.

In ordinary cases, each party ought to be limited to a statement

of his own side of the case, and an explanation of the claims made
by the opposite side. The defendant has no right to sum up the

cause while opening his own case. Such is not the object or the

intention of an opening by either party. Ayrault v. Chamberlain,

33 Barb. 229, 233, 234, 235. In the case last cited, it was held

that the court had a right to limit the plaintiff's counsel to a state-

ment of his own side of the case, and that he could not state the

evidence which would be given in reply.

After opening his case, the defendant proceeds to call his wit-

nesses and swear them, in the same manner as the plaintiff did.

And any objections to witnesses or to evidence must be made as the

cause progresses, and as either is offered.

After the defendant rests his case, the plaintiff introduces

such rebutting evidence as he may wish to offer. The term "rebut-

ting evidence" may not be clear to every person. It means not

merely evidence which contradicts the defendant's witnesses, and

corroborates those of the plaintiff, but evidence in denial of some

affirmative case or fact which the defendant has endeavored to

prove. Silverman v. Foreman, 3 E. D. Smith, 323, 324. But

rebutting evidence may also be introduced by way of avoidance

of the defendant's case. Suppose that the defendant should set

up in his answer and attempt to prove a set-off, or a release. The

plaintiff would be entitled to prove that the claim by way of set-

off had been paid, or that the release was obtained by fraud, and

this would be strictly rebutting evidence.

If the oath is improperly administered to a witness, or if he

gives his evidence without being sworn at all, this will not be an

error which will reverse the judgment, unless an exception is prop-

erly taken at the time. Blanchard v. Richly, 7 Johns. 198 ; Reed
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V. Gillet, 12 Johns. 296. The subject of evidence, including the

rules for the examination of witnesses, has been considered in

another volume. After the entire evidence has been introduced,

and both parties have rested their case, the cause is submitted

to the jury or to the justice without comment, or it is summed up.

The just administration of the law is greatly facilitated by an

appropriate summing up. It is not intended to give an extended

discussion upon the method of performing this important duty

in a cause. But a few suggestions will be made which may be

of service to some of the younger members of the profession. In

every cause there are two branches, either of which may be most

important in some particular case. The first relates to the facts

in the case, and the second relates to the rules of law applicable

to those facts when settled. In some cases the law of the case is

conceded, or at least not disputed, but the conclusion as to facts

is denied; in such a case the questions of fact become the most

important part of the case. In other cases the facts of the case

,are undisputed, or are so clearly in favor of one side that it be-

comes principally important to determine the law of the case. A
careful practitioner will endeavor to fully understand both of these

branches of every case which he tries. In a court of record,

where the presiding judge invariably charges the jury as to the

law, it is not necessary or customary to argue the questions

of law to the jury since they are bound to take the law from

the court as delivered to them in the charge. So, a justice of

the peace has a right to charge a jury as to the law; and, in that

case, the jury are as much bound to follow his directions as to

the law, as a jury is in a court of record. But in ordinary cases,

the justice does not assume to exercise his rights in this respect,

and the cause is submitted to the jury, if one is called, upon all

the questions in the case, whether of fact or of law. When either

party has the just side of the case, nothing is more important to

him than a proper presentation of his case to the jury, or to the

justice- when he sits in their stead. A clear, accurate, and com-
prehensive statement of a case is frequently sufficient of itself to

determine the questions of fact. And this is especially true when
the evidence is not complicated or contradictory, and the issues

are few and simple. But sometimes there are cases in which a

vast amount of evidence is given; the evidence itself is conflict-

ing and unsatisfactory; there are numerous issues involved, each

of which is thus embarrassed ; and in many instances the evidence
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upon the main issues is so nearly balanced as to perplex the best

jurors. In such cases, an able presentation of the case to the

jury is at once a service to them, as well as to the party m whose

behalf it is done. If the summing up passes beyond the bounds

of legal propriety in the judgment of counsel it is his duty to

object, specifically, and point out the language deemed objection-

able, requesting the court to rule on the objection, and except to

the ruling if adverse. Dimon v. New York Central, etc. B. B. Co.

173 K Y. 356 ; reargument denied, 173 IsT. Y. 635. The court

should also be requested to admonish counsel to desist from such

infractions of the rule and direct the jury at the proper time

to disregard improper statements of counsel. The refusal of the

court to so admonish counsel and instruct the jury is proper

groiind for exception. lb. Where counsel in summing up a case

to the jury indulge in improper remarks, the remedy of the ad-

verse party is to move promptly for directions to counsel to desist

and to the jury to disregard the remarks. Cattano v. Metropoli-

tan Street By. Co. 173 N^. Y. 565. Plaintiff's counsel on sum-

ming up should be allowed to read from the complaint an allega-

tion to show that a statement made by counsel in his summing up

was incorrect. Beecroft v. Neiv York Athletic Club, 80 App.

Div. 524. Neither general rules nor particular instructions will

enable all persons to discharge this duty with equal ability. It

is a natural endowment which some persons possess, and in which

they excel without study and without especial effort. But this

does not prevent some general hints from being of service to others.

And, in the first place, a jury ought tp be clearly and fully

informed as to all the issues involved in the case. When they

know what the plaintiff alleges, and what portion of these allega-

tions is denied, they can see what evidence is relevant to siich

issues. If any of the material allegations in the complaint are

admitted, it is important that this should be clearly understood,

and that no proof is necessary as to such allegations. So, where

the entire complaint is admitted, and an affirmative defense is

relied upon, the jury should be informed of that fact, and that no

proof need be given to establish the truth of the complaint.

When the answer puts in issue the entire complaint, the plain-

tiff will be required to prove all the facts upon which he relies for

a recovery. And the evidence ought to be so arranged and pre-

sented as to enable the jury to say with certainty whether the

plaintiff has maintained such issues. And if, besides such general

167



2658 TRIAL BY JURY.

denial, affirmative defenses are also set up, the burden of proof is

upon the defendant to establish their truth. If the proof is con-

flicting or doubtful, care ought to be taken in explaining and

applying the evidence, so that each part of the evidence shall have

its just influence upon the result.

No pleading by way of reply is permitted in a justice's court

;

but any evidence which either controverts the defense by way of

denial, or by way of confession and avoidance, is admissible.

This brief view of the matter shows that either of several issues

may be the turning point in the case. If the complaint is admitted,

either by not denying it, or by an express admission, the defendant

will be required to prove the truth of his affirmative defense, or

he will fail in the action. But it may be that the answer admits

the truth of the complaint, and that the plaintiff in turn admits

the matter set up as an affirmative defense in the answer, and that

the plaintiff relies upon showing that there is a perfect answer to

the defense, by way of new matter in reply. In that case the real

burden of proof would be upon the plaintiff, to show the truth of

the matter relied upon as a reply.

After the issues are clearly presented to the jury, the evidence

which bears upon them will next be a subject of discussion. And
the most essential service which can be rendered to a cause is to

point out fully and clearly all the evidence which bears upon each

of the material issues to be tried. Eloquence and energy and

earnestness are valuable qualities ; but the logic of established and
indisputable facts will weigh conclusively with an honest and an
intelligent jury.

The rules by which the value of evidence is determined has been

noticed in the preceding volume. When there are questions of

law involved in the determination of the case and there is a dispute

as to the law, it will be necessary to discuss the legal questions

before the jury. And, in doing this, the first step will be to show
how the legal question arises and to what issues it is applicable.

There can be no question of law until the facts are settled.

And, when the facts are in dispute, every legal question must of

necessity be discussed hypothetically. In discussing legal ques-

tions, whether before the court or before a jury, each party is en-

titled to see and examine the authorities cited by the opposite

party. And, in summing up, the party who holds the affirmative

is hound to furnish his authorities to the other party before he
sums up on his side, so that he may be able to examine and discuss
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their relevancy or their value before the jury. If such authorities

are not furnished at the proper time, the party demanding them
is not deprived of his rights, for he will be entitled to discuss the

authorities cited after the summing up of the affirmative side of

the case. In the trial of the cause and during the summing up,

the same course of practice and of courtesy should be observed that

would characterize the conduct of a lavyyer at the trial term.

Respect for the court and jury, and gentlemanly deportment of

counsel toward each other, is of the highest importance, even in a

justice's court. This court has long been the school in which the

most eminent lawyers have taken their first lessons. And, since

the extension of its jurisdiction, it is becoming one of the most

useful courts in the State. He who adds to its dignity and useful-

ness is a public benefactor. But each person has a personal inter-

est in this matter ; for if there were no other reason why he should

observe the proprieties of professional duty, there is one which

must arrest his attention and command his respect. If an unfair,

technical, frivolous, disrespectful, and ungentlemanly course is

pursued in these courts, the effects of such practices will be certain

to exhibit themselves in the higher courts, where they will meet

with a proper correction.

These remarks are not made because the profession generally

indulges in such conduct, but because it is intended to suggest

what kind of conduct it is desirable to avoid, so that the profession

shall never hold a lower position than the exalted one which it now
maintains in the estimation of society.

Charging the jury.— A justice may charge a jury, or he may
decline to do so; and his refusal is not a ground of appeal. De-

lancy v. Nagle, 16 Barb. 96 ; People v. Eldredge, 3 Hun, 541. It

is seldom that the right of a justice to charge the jury is exercised,

though where the law is misstated to the jury by counsel it becomes

almost a duty on the part of the court to correct the statement.

It is not a legal duty but a moral duty. But the exercise of the

right by a justice not versed in the law is a hazardous undertak-

ing. If he assumes to charge them as to the law, and he errs in

his charge, that will be error. Trustees of Perm Yon v. Thome, 6

Hill, 326; Chapman v. Fuller, 7 Barb, 70; Stroud v. Butler, 18

Barb. 327 ; Pettit v. He, 12 Abb. 44. When he charges the jury

at all, he must discharge the duty fully, and he cannot then refuse

to charge any proper matter at the request of either party. For,

by assuming to charge at all, he undertakes to do all that a judge
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of a court of record could be required to do by way of charge.

And, therefore, if he charges incorrectly, or if he refuses to charge

a proper matter on request, either will be error. Error cannot be

predicated upon a refusal to charge a correct proposition, if it is

not within the evidence. Roseman v. MaJioney, 86 App. Div.

377; Kane v. N. Y. New Haven & H. R. R. Co. 132 N. Y. 160.

The court is justified in pointing out to the jury in its charge what

inferences may be drawn from a given state of facts, where the

language used leaves it to the jury to draw such inferences as they

may deem warranted. Kirkpatrich v. Allemannia Fire Ins. Co.

102 App. Div. 327. In case of inconsistent charges to the jury the

final charge is deemed to be the one which controls their deliber-

ations. Stern v. Westchester Electric R. R. Co. 99 App. Div.

491, and cases cited.

It is to be wished that every justice of the peace was qualified

to charge juries properly. Much injustice would be thereby pre-

vented; and, in many cases, the costs of expensive appeals would

be avoided. In charging a jury, the justice should aim at pre-

senting all of the issues involved in the case, and should call the

attention of the jury to all the important portions of the evidence

which has been given on the trial. By taking notes of the argu-

ments of counsel in summing up, the justice can ascertain what

points each party deems material, and then, by adding his own
views, he can generally present the whole case with fairness and

correctness. There is one advantage which will result from the

practice of charging a jury. ISTot only will questions of fact be

quite as properly settled, but on all questions of law there will be

a full and fair opportunity to reserve all legal points for settle-

ment upon an appeal. If the charge is affirmative, and is errone-

ous, an exception to the charge will clearly present the question

for review.

Exception may be taken to the charge after the jury has retired,

and before the verdict is received. Broadway Trust Co. v. Fry,

83 K. Y. Supp. 103 ; Panama Ry. Co. v. Johnson, 12 K Y. Supp.

499 ; Polykranas v. Krausz, 73 App. Div. 583. So, if the justice

refuses to charge upon a point on which he ought to charge as

requested, an exception to his refusal will save the rights of the

party on appeal. When the entire questions, both of fact and of

law, are submitted to the jury, it is frequently impossible to de-

termine with certainty whether the case was decided upon a

question of fact or upon a question of law. If the jury disposed
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of the case upon a question of law, their decision may be reviewed.

But if it was decided upon a question of fact, that is generally con-

clusive. And since it is not always easy to ascertain upon which

ground the jury proceeded, there is sometimes a failure of justice

in consequence, though this matter is of less importance since the

amendment of the Code, which allows a new trial in the County

Court.

Matters incidental to the trial.— There are some incidents of

the trial which have not been mentioned that may be properly

noticed in this place.

There is occasionally a defect in the proofs or a surprise at

some unexpected evidence, which operates unfavorably to one of

the parties. In such a case, a juror may be withdrawn by consent,

or the entire jury may be discharged and the cause adjourned, if

both parties agree. But the party who has the advantage from

such a state of facts does not usually consent to such an arrange-

ment, because he prefers to retain the advantage which he thus

possesses. It is said that the justice may withdraw a juror in such

cases, and still retain the cause for trial, whether the parties con-

sent or not. 2 Cow. Treat. 351 (3d ed.). There are cases in

which a justice may suspend or delay a trial for a short time.

But the withdrawal of a juror is equivalent to discharging the jury

before the cause is tried, and before they have rendered a verdict.

This is a right which is not given in express terms by any statute

relating to justices' courts. And it is difficult to see upon what

authority such an act could rest for its support. The statute, it is

true, confers all necessary powers which are possessed by courts of

record. But such a power can scarcely be called a necessary one.

It might be a convenience to one of the parties, but that is not

sufficient. A second adjournment would frequently be of great

convenience to a plaintiff, but it will not be contended that it can

for that reason be granted. An adjournment cannot be granted

after the trial has commenced, unless by the consent of the parties.

Pollock v. Ehle, 2 E. D. Smith, 541 ; Matthews v. Fiestel, 2 E. D.

Smith, 90 ; Montfort v. Hughes, 3 E. D. Smith, 591. ' And such

an adjournment for thirteen days was held ground for reversal of

the judgment, and the reason assigned was that no power exists to

adjourn a cause when it is half tried. Aherhall v. Roach, 3 E. D.

Smith, 345 ; 8. C. 11 How. 95.

The discharge of a jury and an adjournment of a cause against

the consent of one of the parties, after the cause has been partially
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or wholly tried, is not within any of the powers conferred upon a

justice. The utmost that the courts have tolerated in this respect

is, to permit a justice to hold open his court, and suspend the trial

for a short time, to enable a party to procure an absent witness.

But even in that case the time allowed is quite brief, and twenty

hours was held to be an unreasonable time to hold open for the

purpose of enabling a party to get a witness who was twenty miles

distant.

There is another class of cases in which a justice has a discre-

tion to exercise. The parties occasionally omit, by accident, to

introduce all their evidence before the close of the trial. And they

sometimes discover the existence of important evidence after the

close of the evidence, but before the cause has been finally sub-

mitted to the justice or the jury. In such a case the justice may
permit the introduction of the evidence, even after both parties

have declared the case closed. Burger v. White, 2 Bosw.' 92

;

DuncMe v. Kocker, 11 Barb. 387. And the rule has been extended

so far that the justice may receive further evidence on an ad-

journed day to which the cause was postponed for summing up,

when the trial had taken place on a former day. HeidenJieimer v.

Wilson, 31 Barb. 637. The court held that, in such a case, the

trial was not closed until the cause was summed up and submitted

for final judgment ; and that, until that time, it was discretionary

with the justice whether to receive further evidence. To open a

case for further evidence after it has once been declared closed,

cannot be claimed as a matter of right. The justice may grant or

refuse the application, and his decision is final. And, in deciding

the question, the justice ought to be governed by the principle that

the granting or the refusing of the motion is to be for the further-

ance of justice, and for no other purpose.

If the witnesses on both sides are all still present, so that they

may, any of them, be recalled if necessary, it will be pretty much
a matter of course to allow the evidence. But if the witnesses of

the opposite party have left court so that they cannot be recalled

;

or if the evidence offered will be a surprise upon the opposite

party, so that he cannot meet it by evidence which he may have,

but which is not at that time within his reach, the justice will

scarcely feel that it would be just to open the cause for the ad-

vantage of one party, when it would operate as an injury and in-

justice to the other. The decision of the justice will not be
reviewed unless the circumstances show a gross disregard of the
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rights of one of the parties. Eefusal to permit a witness to be

recalled, on the ground that his testimony would be mere repe-

tition, he not being an expert and one of a number called to testify

to opinion. Held, reversible error. Cohen v. Simon, 74 N. Y.

Supp. 921. It must appear that the justice acted upon the ground

that he had a discretion, and that he decided accordingly. For,

if the justice should refuse to receive evidence in a case upon
the sole ground that he erroneously supposed he had no power to

receive it, his judgment would be reversed. Russell v. Connecti-

cut, 20 N. Y. 81; Beach v. Chamberlain, 3 Wend. 366; Packer

v. French, Hill & Denio, 103 ; McElwain v. Coming, 12 Abb. 16

;

Begina v. Pilkington, 2 Ell. & Bla. 546 ; Mercer v. Sayre, 7 Johns.

306.

When such evidence is material, and its admission will be an

advantage to the party offering it, the justice should admit it

unless its reception would do an injustice to the opposite party by

way of surprise, or from inability to meet it with counter evidence

which is not then available. After a jury has been impaneled and

sworn the justice has no right to permit some of the jurors to be

withdrawn and others substituted in their place, unless both par-

ties consent. Cooh v. Bitter, 4 E. D. Smith, 253. If this is done,

and no objection is made at the time, the parties will be presumed

to have assented to the change. Ih.

It has been seen that one of several defendants may be dis-

charged in an action for a tort, when there is no evidence against

him. But this rule does not authorize a justice to strike out the

name of one of the defendants, on his motion, for the alleged

reason that there is a misjoinder of defendants, and that a joint

action cannot be maintained against all of them. Montfort v.

Hughes, 3 E. D. Smith, 591. So a justice has no power to compel

a substitution of parties in an action. An action against the trus-

tees of a school district does not abate by reason that the term of

office has expired ; but if it did, that would not authorize the jus-

tice to compel a substitution of the new trustees, though this might

be done by consent of all the parties. Colegrove v. Breed, 2 Denio,

125. And see Manchester v. Herrington, 10 N. Y. 164. A non-

suit ought not to be granted until the whole evidence in the cause

is properly before the court, where the motion is not made at the

close of the plaintiff's case. A plaintiff proved a prima facie case

and then rested his cause. The defendant then proved an affirma-

tive defense, and immediately at the close of his evidence moved
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for a nonsuit. The justice refused to grant it until after the

plaintiff had an opportunity to introduce his evidence in reply to

the defense, and this was held to be the correct practice. Carland

V. Day, 4 E. D. Smith, 251.

In courts of record the court may strike out a complaint, an-

swer, or reply, if a party refuses to be examined as a witness.

Code of Civil Pro. § 853. But this provision does not apply to a

justice's court, and a justice has no power to strike out any plead-

ing on account of the refusal of a party to be examined as a wit-

ness. Mayor of New York v. Mason, 1 Abb. 344. But if a party

refuses, on cross-examination, to answer a proper and pertinent

question, the justice has power, on motion of the adverse party, to

strike out the direct examination of the witness. Rutherford v.

Holmes, 66 IST. Y. 368.

When a witness is under examination, and he is suddenly taken

ill the justice may suspend the trial a reasonable time, to enable

him to recover sufficiently to complete his examination. And the

party producing him as a witness must see that he is present in

court, so that he may be cross-examined by the opposite party, or

his evidence will be struck out. Clements v. Benjamin, 12 Johns.

299 ; Price v. Wilson, 67 Barb. 9.

If irrelevant evidence is offered, the justice may reject it on his

own motion, even though no objection be taken to it. Farmers &
Manufacturers' Bank v. Whinfield, 24 Wend. 420 ; Keeler v.

Delevan, 4 Barb. 317. And irrelevant evidence ought clearly to

be rejected when an objection is interposed to it by one of the

parties. But if irrelevant" evidence is received under objection,

the opposite party is entitled to explain, contradict, or answer it

by counter evidence. Ward v. Washington Ins. Co. 6 Bosw. 229.

By receiving the evidence under objection, the jiistice decides that

it is competent, and this is sufficient to authorize the opposite party

to rebut it by evidence. lb. If irrelevant evidence is offered and
received without objection, it is discretionary whether to receive

contradictory or explanatory evidence in answer to it. Farmers &
Manufacturers' Bank v. Whinfield, 24 Wend. 420; Keeler v.

Delevan, 4 Barb. 317.

After a jury has been impaneled and sworn, they ought to have

a place assigned to them which is separate and distinct from all

other persons. And during the progress of the trial no persons

ought to be allowed to talk or communicate with them unless by

the permission of the court. And, above all other things, the jus-
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tice ought to require the strictest order and quiet to be observed

;

the proceedings ought to be so conducted that the jurors shall have

an opportunity of hearing every word that is given as evidence;

not only that, but there ought to be such rules adopted as shall

prevent anything from distracting the attention of the jury from

the proceedings at the trial.

If any of the parties or their friends should attempt to produce

any influence upon the jury by improper manifestations of satis-

faction at some of the evidence and proceedings, and of dissatis-

faction with other proceedings, the justice ought promptly and

firmly to restrain such conduct. And if a proper admonition

should fail of its effect, a commitment for a contempt of court will

most effectually remove the cause.

Improper conduct of this character is most severely censured by

the courts. Conrad v. Williams, 6 Hill, 444, 452. At the latter

page the court said : "It is not to be tolerated that men should go

into such a place and manifest their feelings, prejudices, or pas-

sions, for the purpose of exerting an influence upon those who sit

in judgment upon the rights of parties." Where a party had been

guilty of grossly improper conduct toward the justice on the trial,

the court expressed itself thus: "The powers of magistrates are

ample to repress and punish such behavior in any stage of the

cause, whether proceeding from a party, his counsel, or a by-

stander, and self-respect, as well as a due regard for the admin-

istration of justice, imperiously demand that they should be used,

and order enforced with a firm and steady hand. Justices may be

all times rely upon the countenance and favor of this court, in the

due command and vigorous enforcement of good order while con-

ducting their proceedings ; and, as all necessary powers have been

conferred upon them for this purpose, they should know and feel

that they alone are justly responsible for its observance. We can-

not commend the forbearance of the magistrate in the instance

before us, and would have been better satisfied if he had repressed

the disorderly behavior of the party at once, when admonition

failed, by fine, or commitment, or both." Onderdonk v. Banlett,

3 Hill, 323, 328, 329.

The justice has a right to restrain the summing up of the ca\ase

within its proper limits.

If evidence has been offered on the trial, and rejected by the

justice as incompetent or illegal, counsel have no right to com-
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ment upon such evidence as thougli it were in the case. Mitchell

V. Borden, 8 Wend. 570.

There ought to be the largest latitude allowed to counsel in

summing up a cause ; but there is no reason for tolerating them in

discussing matters entirely foreign to the cause. "The merits of

a cause can only be rightly determined by a fair and unprejudiced

consideration of the evidence, uninfluenced by any extraneous

considerations calculated to excite the passions and warp the judg-

ment. As it is a rule of pleading that the issue should be on a

material point, so it is an essential rule of evidence that the proof

should be material and relevant to the issue. It is equally indis-

pensable to the orderly course of judicial proceedings, and an im-

partial administration of the laws, that counsel on either side

should not be allowed to lose sight of the evidence and the issues,

and indulge in denunciations of a party based upon facts not

proved, and which, therefore, should not be permitted to disturb

that calm deliberation which it is the duty of jurors to bestow, and

which the parties have a right to expect and demand." Fry v.

Bennett, 3 Bosw. 202, 242, Boswoeth, J. In an action for negli-

gence brought by a passenger on defendant's railway, injured in

a collision, the liability of defendant was admitted, and the only

question litigated was the amount of damages. Held, that an

address by plaintiff's counsel to the jury asking them to render

"such a verdict as will teach the defendant and all similar cor-

porations or people who employ people, that their affairs, their

railroads, their machinery or what not must be run with a view

or regard to the safety of human life and limb," with a refusal

of the court to instruct the jury that such a verdict should not be

rendered on such a basis as to teach the defendant, etc., required a

new trial, as in effect authorizing punitive damages. Kinne v.

International By. Co. 100 App. Div. 5, and many cases there

cited.

If counsel indulge in such remarks in their summing up, where
the evidence does not authorize it, the opposite party may object

to the remarks, and if the justice refuses to restrain them, it will

be error. A proper enforcement of this rule is sometimes indis-

pensable, since it occasionally happens that an unscrupulous per-

son attempts to supply a want of evidence by the most unjust de-

nunciations and charges or insinuations against parties and wit-

nesses, when there is no evidence to warrant their course of

conduct.
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' Submission of the case to the jury.— A trial must be closed and

submitted to a jury on a week day and not on Sunday.

The statute provides that a court shall not be opened or transact

any business on Sunday, except to receive a verdict or to dis-

charge a jury; and that an adjournment of a court on Saturday,

unless made after a cause has been committed to a jury, must be

to some other day than Sunday. Judiciary Law, section 5.

In one case a trial was commenced on Saturday and it was con-

tinued until two o'clock in the morning of Sunday, when it was

submitted to the jury, and they rendered their verdict about three

o'clock, A. M. This was held irregular, and the judgment reversed.

Pulling V. The People, 8 Barb. 384; Butler v. Kelsey, 15 Johns.

177. In such cases, the cause ought to be adjourned over to

Monday, when the trial could be legally completed.

After hearing the allegations and proofs, the jury must be kept

together in a private and convenient place, under the charge of a

•constable, until they all agree upon their verdict; and, for that

purpose, the justice shall administer to the constable the follow-

ing oath: "You swear in the presence of Almighty God, that

you will, to the utmost of your ability, keep the persons sworn as

jurors upon this trial together, in a private and convenient place,

without any meat or drink except such as shall be ordered by me

;

that you will not suffer any communication to be made to them,

orally or otherwise; that you will not communicate with them

j'ourself, orally or otherwise, unless by my order, or to ask them

whether they have agreed upon their verdict, until they are dis-

charged ; and that you will not, before they render their verdict,

communicate to any person the state of their deliberations, or the

verdict they have agreed upon." Code of Civil Pro. § 3006. If

this oath is omitted, and the irregularity is not waived, the judg-

ment will be reversed. Douglass v. Blackman, 14 Barb. 381.

After a case is closed, and has been submitted to the jury, they

may render a verdict immediately without retiring from the court

if they are already unanimous in their verdict. But such is not

the ordinary practice. And if it appears that the jury retired

from court for deliberation, it must also appear affirmatively that

a constable was sworn to attend them, or the judgment will be

erroneous, for no intendment will be indulged that a constable was

sworn. Coughnet v, Eastenhrooh, 11 Johns. 532. It must ex-

pressly appear, however, that the jury retired from the court be-

fore it is necessary to show that a constable was sworn. Hatch
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V. Mann, 9 Wend. 262 ; Fink v. Hall 8 Johns. 437. If the jury

are left alone in the room in which the trial was held, a constable

must be sworn as in other cases. Douglass v. Blaclcvfian, 14 Barb.

381. It is in those cases only in which a verdict is rendered by the^

jury without leaving their seats, that the swearing of a constable

can be dispensed with. Ih. If, however, the parties expressly

agree that the jury may retire for deliberation without any con-

stable to attend them, this waives the irregularity. Tower v..

Hewett, 11 Johns. 134.

A misrecital of the oath will not be error, if accidental, and

if no objection is made at the time of administering the oath.

Brownell v. Slocum, 3 Johns. 430. So, the oath may be waived

if the parties agree to it. Toiver v. Hewett, 11 Johns. 134. And
the waiver need not be express; it is sufficient if no objection is

made at the time. Howard v. Sexton, 1 Denio, 440.

Deliberations of the jury.— After a jury have retired to de-

liberate upon their verdict, they ought to continue together until

their verdict is made, and until they return into court. And
during that time they ought not to have any communication with

strangers in relation to the case, or upon any other subject, with-

out the permission of the court. A separation of the jury will

sometimes be considered a sufficient ground for setting aside the

verdict ; though this is not done when it appears that no improper-

influence has resulted from it. Anthony v. Smith, 4 Bosw. 503.

It would be highly censurable for a juror to attenapt to inform the

successful party what verdict had been found, before it was
openly delivered in court; yet a mere attempt has been held not

to be a sufficient ground for setting aside the verdict. Fash v.

Byrnes, 14 Abb. 12. A constable is sworn not to interfere with

the deliberations of a jury, and he violates his oath if he does so

;

but the fact that he urged the jurors to give a verdict in favor

of the successful party is not a sufficient ground to reverse the

judgment, especially when the jurors told him to mind his own
business, and when the jurors all swear that they paid no atten-

tion to his remarks. Baker v. Simmons, 29 Barb. 198. And see

Taylor v. Everett, 2 How. 23; Hager v. Hager, 38 Barb. 92.

But the last interference by a party with the jury will be good
ground for setting aside a verdict rendered in his favor. Rey-
nolds V. Champlain Transp. Co. 9 How. 7; Coster v. Merest, 3

Brod. & Bing. 272; Oliver v. '^'rustees, etc. of Springfield, 5 Cow.
283. In the case last cited the jurors had leave to bring in a
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sealed verdict, and to separate whenever the verdict had been

agreed upon. They fraudulently pretended that they had agreed

upon a verdict, and thus induced the constable to permit them to

separate; when they went into a public barroom, where the case

was much talked about. They then returned into court, and in-

formed the court that they had not agreed upon their verdict;

whereupon, after explaining certain testimony upon which the

jury had disagreed, the judge sent them out again for further

deliberation, though the plaintiff objected. The jury found a

verdict for the defendant, and it was set aside as irregular. But,

where leave was given to bring in a sealed verdict, and the jury

actually agreed upon their verdict and separated for the night,

and in the morning, upon polling the jury, one of them dissented

from the verdict, when the jury were again sent out, and he

then assented to the former verdict, this was held to be regular.

Douglass v. Tousey, 2 Wend. 352. A jury have no right to de-

termine a verdict by lot, and where ballots were placed in a hat,

and some of the ballots were marked prize and other blanks,

and it was agreed that if more prizes than blanks were drawn,

then the plaintiff should have the verdict, otherwise it was to be

for the defendant, the drawing resulted in favor of the defendant,

when he had the verdict, which was set aside as irregular. Mit-

chell V. EUe, 10 Wend. 595.

So it would be irregular to determine the amount of a verdict

by lot. In one case the jury fixed the amount of the verdict, by

requiring that each juror should mark the amount of his verdict,

and that the amount fixed by each should be added together, and

the amount thus found divided by six, which should be the amount

of the verdict without alteration. This was held to be erroneous,

and the judgment reversed. Harvey v. Rickett, 15 Johns. 87.

If such a course is adopted for the purpose of comparing views,

but without any agreement to abide by the amount found as the

verdict, the verdict will be permitted to stand. Dana v. Tucker,

4 Johns. 487. But it would be error to charge a jury, on a ques-

tion of values, that if there was a difference of opinion of the

witnesses on that subject, and the witnesses were of equal in-

tegrity and capacity to judge, they might then arrive at the

average of their estimates by adding together their several esti-

mates and dividing the aggregate by the number of witnesses and

that they might take the quotient as the value of the property;

that they were under no obligation to do so, but it was legal for
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them to resort to this method in arriving at the value, if, after

in this way they had ascertained an amount, tliey were satisfied it

was the value of the property, and thought proper to adopt it a&

such. Thomas v. Dickinson, 12 N. Y. 364.

Every verdict is founded upon matter of fact and matter of

law. If the justice charges the jury as to the law, they will

have nothing to do but to determine the questions of fact and to

apply the law as it is laid down to them by the court. But, when

no charge is given to them, they must, of necessity, determine-

first what the facts are, and then declare the law and apply it to

the facts found. And in such a case they will be permitted to

judge what the law is as well as to determine the questions of

fact. McNeil v. Seefield, 3 Johns. 436.

It is now well settled that the justice may permit a jury, on-

retiring for deliberation, to take with them any deposition, or

written instrument which has been properly proved and intro-

duced in evidence. Rowland v. Willets, 9 N. Y. 171 ; S. C. 5

Sandf. 219; Porter v. Mount, 45 Barb. 422; Schappnsr v. Second

Ave. R. R. Co. 55 Barb. 497; Hardy v. Norton, 66 Barb. 527.

Whether the jury shall be permitted to take such papers with

them to the juryroom is a matter within the discretion of the

justice. Sanderson v. Bowen, 2 Hun, 153. But they are not

permitted to take out with them the minutes of testimony of one

of the counsel without consent. And, where this was done, and

the verdict was in favor of the party whose counsel's minutes were

taken, the judgment was reversed. Durfee v. Eveland, 8 Barb.

46. In such a case the presumption will be that the counsel de-

livered the minutes to the jury. lb. If jurors are left in occupa-

tion of the courtroom and there find, read, and comment upon the

minutes of the justice, their verdict will be treated as irregularly

found. See Mitchell v. Carter, 14 Hun, 448. But if the trial

brief of counsel and the exhibits in the case got by accident into-

the jury-room without the counsel's knowledge and are not read

by the jury no error can be claimed therefor. New York & New
Jersey Ice Lines v. Howell, 19 App. Div. 341.

Reading newspapers in the juryroom is not illegal, though such

a practice would tend to protract a trial unnecessarily. If the
newspaper, however, contains comments upon the proceedings of
the particular trial, and are calculated to produce an improper
result, they ought not to be read by the jurors. See People v.

Gajfney, 14 Abb. N. S. 36.
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The jury have no right to examine a witness by themselves^

even though he had been sworn and examined on the trial. If

they are in doubt as to whit the evidence is upon any question^

they should inform the court; and, in that case, the witness will

be recalled, or, more correctly, the justice will state the evidence

to them as he has taken it upon his minutes of the trial. Black-

ley V. Sheldon, 7 Johns. 32. If the justice's minutes are not full

and accurate, the best method will be to recall the witnesses upon

the particular questions as to which information is desired. But
both parties ought to be notified, and have an opportunity of

being present at such a re-examination; and, if they have the

opportimity, but refuse to avail themselves of it, the justice may
still permit the examination, even if it takes place in the jury-

room. Henlow v. Leonard, 7 Johns. 200.

A justice has no right to send his minutes of the evidence to

the jury, at their request, unless the parties consent; and the

error will be sufficient to reverse the judgment rendered. Neil

V. Abel, 24 Wend. 185. So, after a jury has retired, the justice

has no right to go into the juryroom for the purpose of inform-

ing them what the evidence is upon any point, or to give them any

other information whatever, unless the parties consent in express,

terms. Moody v. Pomeroy, 4 Denio, 115 ; Taylor v. Betsford,

13 Johns. 487 ; Bunn v. Groul, 10 Johns. 239 ; Benson v. Clark,

1 Cow. 258; Abbott v. Hockenberger, 31 Misc. 587; People v.

Linzey, 79 Hun, 23; High v. Chick, 81 Hun, 100; Seeley v.

Bisgrove, 83 Hun, 293; Watertown Bank & Loan Co. v. Mix,.

51 N. Y. 558 ; Plunkett v. Appleton, 51 How. 469 ; 9 Jones & Sp.

159 ; Valentine v. Kelley, 54 Hun, 78 ; Qibbons v. Yan Alstyne,

29 St. Rep. 461; 9 K Y. Supp. 156. It is error after the re-

tirement of the jury and their asking for information as to the

evidence, to permit the stenographer to go into the jury room and

read his minutes of the testimony to the jury in the absence of

counsel. Otto v. Young, 88 N. Y. Supp. 188.

But if the justice, at the request of the jurors, and accom-

panied by the attorneys for the parties, enters the juryroom where

the jurors are deliberating, and gives them further instructions,

this will not be error even though the attorneys retire before the

instructions are given, if they make no objection. Lasher v.

Curry, 68 K Y. Supp. 845 ; 9 IsT. Y. Annot. Cas. 260. So if the

parties are notified and they do not go into the juryroom, but the

justice does so under the mistaken supposition that the parties.
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were following, this will not be error if the justice refuses to say

anything to the jury, and he immediately leaves the room because

the parties were not present. Keeler v. Lockwood, Hill & Denio,

137. And it has been held that, where the jury sent for the

justice, and the defendant consented that the justice might go

and see what they wanted, such consent gives the justice a right

to read his minutes in explanation of the evidence for the infor-

mation of the jury. Hancock v. Salmon, 8 Barb. 564. The fact

that justice while the jury was deliberating in the courtroom, at

their request returned to it and read the testimony of two wit-

nesses, in the absence of counsel and parties, who had departed,

except the plaintiff, whom he overlooked: Held, to afford no

sufficient ground for ordering a new trial. Wellcer v. Allen, 80

IST. Y. Supp. 382, and numerous cases cited. The permission of

the defendant that the justice should enter the room is an im-

plied consent that he may give such information as is desired,

or would have been proper if the parties had been present. Han-

cock V. Salmon, lb.

In courts of record the judge will not permit a jury to see a

treatise on the law, even if the parties consent; because the jury

can state the point upon which they desire information, and it

will be furnished by the court. Burrows v. TJnwin, 3 Car. & P.

310.

But where the justice does not charge the jury, nor instruct

them as to the law, no such rule exists. And every facility

ought to be furnished to the jury which the circumstances of the

case will permit. If authorities have been cited by counsel on the

argument, there is no reason why the jury should not be per-

mitted to examine them if they wish to do so. Certainly they

will not be much more likely to go astray with all the aids they

can get, than they would if they groped their way by chance.

While the jury are out of court, or are deliberating in their

room, they ought not to hold communications with any third pei'-

sons ; nor should either of them relate facts bearing upon the case,

tmless he was sworn as to them as a witness; for in the event

that he was not sworn, his statements would naturally have some
influence with the jury; and this would deprive one party of a

right to cross-examine him, to rebut it by other evidence, or to

have his statements sanctioned by an bath. And it is equally

improper for jurors to listen to the statement of strangers. In
one case the court said: "Jurors seem not to be aware of the
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gross impropriety of conversing with other persons about the ease

on trial before them. Hardly any act can be more reprehensible.

Jurors are sworn to try the case according to the law and the evi-

dence. That is not evidence to which the juror listens out of court,

where there is no opportunity to meet it, and no chance for cross-

examination; and yet it influences the mind, tends to the grossest

wrong and injustice, and is a violation of the most sacred obliga-

tions of a juror." Nesmith v. Clinton Fire Ins. Co. 8 Abb. 141,

147.

It is desirable that juries should agree in every case if that is

possible, since it saves the parties much trouble and expense.

But in some cases the character of the evidence is such that the

several jurors cannot agree in their views in relation to it. And
in such a case, if the jury cannot agree upon a verdict, they

ought to notify the justice of that fact. On their return into

court, it will be proper to state to the justice what difficulties are

in the way of agreeing upon a verdict. And if any explanation

as to the evidence will be of service, the justice ought to give it,

and then send the jury out for a further deliberation.

So, if the difficulty arises as to a question of law, the justice

ought to explain it to them as well as he is able, allowing either

party an exception as to his instructions if they desire to take

one. The duties of a court toward a jury are well expressed by

a learned judge, in the case of Green v. Telfair, 11 How. 260,

262 : "A judge may also keep the jury together as long as, in

his judgment, there is any reasonable prospect of their being

able to agree; but beyond this, I do not think he is at liberty to

go. An attempt to influence the jury by referring to the time

they are to be kept together, or the inconvenience to which they

are to be subjected, in case they shall be so pertinacious as to

adhere to their individual opinions, and thus continue to disagree,

cannot be justified. A judge has no right to threaten or intimi-

date a jury in order to affect their deliberations. I think he has

no right even to allude to his own purposes as to the length of

time they are to be kept together. There should be nothing in

his intercourse with the jury having the least appearance of

duress or coercion. The jury, while all proper motives to induce

them to agree upon a common result may be repeatedly and

earnestly urged upon them, should be left to feel that they act

with entire freedom in their deliberations. That, should they

continue to disagree, they are not to be exposed to unreasonable

168
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inconvenience, nor to receive the animadversion of the court.

See Caldwell v. New Jersey Steamboat Co. 47 N. Y. 282 ; Slater

V. Mead, 53 How. 57 ; Erwin v. Hamilton, 50 How. 32 ; liuntoon

V. Russell 60 How. 154; Cranston v. N. Y. C. & H. R. R. R. Co.

103 ]Sr. Y. 614; Ingersoll v. Town of Lansing, 51 Hun, 101.

The foregoing remarks are peculiarly appropriate, not merely

in relation to courts of record, but are still more carefully to be

observed in a justice's court. When it is evident that further

discussion between the jurors will be fruitless, the justice ought to

discharge them. The length of time during which they ought

to be kept out for the purpose of deliberating must necessarily

be controlled by the particular circumstances of each case, and

the law has confined a proper discretion to the justice in such a

case. Where the justice is satisfied that the jurors cannot agree

upon a verdict, after having been out a reasonable time, he may
discharge them, and issue a new venire, returnable within forty-

eight hours; unless the parties consent, and their consent is en-

tered in the justice's docket-book, that the justice may render

judgment upon the evidence already before him; which he may
do, in that case. Code of Civil Pro. § 3008.

The parties may agree upon a different time for the return of

the venire. And if the justice proposes to make it returnable at a

later day than that specified by the statute, and neither party ob-

jects, when both are present and hear the proposition, their con-

sent will be presumed. Fiero v. Reynolds, 20 Barb. 275.

The verdict.—When the jurors have agreed upon their verdict,

they must publicly deliver it to the justice, who must enter it in

his docket-book. It is not necessary to call the plaintiff before re-

ceiving the verdict; and the plaintiff cannot submit to a nonsuit

or withdraw the action, after the cause has been committed to the

jury. Code of Civil Pro. § 3007.

A verdict is the opinion which is declared by a jury as to the

tnuth of the matters of fact or law which are submitted to them
for trial and decision. It is the unanimous determination of the

jury, after hearing the case, the evidence, the arguments of coun-

sel, and the charge of the court, if one is given.

A general verdict is one by which the jury pronounce, at the

same time, on the fact and the law, either in favor of the plaintiff

or of the defendant.

A special verdict is one by which the jury find the facts of the
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case, and the law arising thereon is submitted to the court for

decision. Id. § 1186.

In a justice's court the verdict must be a general one in all

cases, for the law does not authorize the finding of a special ver-

dict in these courts ; and the justice would have no power to render

a judgment upon such a verdict even if it were found. Wylie v.

Hyde, 13 Johns. 249. The only verdict the jury can render is

for the plaintiff, or for the defendant, for such damages as they

find the one or the other entitled to, except that in actions of re-

plevin they may find some other facts. Marcellus v. Country-

man, 65 Barb. 201. The discussion as to the proper verdict in

replevin will be found in the preceding volume.

Where double, treble, or other increased damages are given by

statute, single damages only are found by the jury; except in a

case where the statute prescribes a different rule. The sum so

found must be increased by the court and judgment rendered ac-

cordingly. Code of Civil Pro. § 1184.

When the jurors return into court to announce their verdict,

the justice ordinarily has them answer to their names, and if all

are present, then asks: Oentlenien of the jury, have you agreed

upon your verdict? To which the foreman of the jury will re-

spond, we have, if a verdict has been agreed on. The justice next

asks: How do you find? To which the foreman answers, we

find for the plaintiff (stating the sum), or we find for the defend-

ant. And if a set-off has been proved, which the jury have al-

lowed, so as to entitle the defendant to a judgment in his favor,

the foreman will state the amount. In replevin actions, the fore-

man will state that they find for the plaintiff, or the defendant,

and that the damages are assessed at a specified sum, which must

be stated. The verdict must be at least intelligible, so that it is

apparent what is intended by it, and what judgment should be

entered to carry it into effect. See Smith v. Linneen, 61 App.

Div. 264.

The justice will immediately note the verdict in his docket, and

after this is done, he will address the jury thus: Gentlemen of

the jury, listen to your verdict as it is recorded by the court. You

say you find (stating the verdict as it was rendered), and so say

you all. Unless some of the jury then dissent, this will be the

verdict in the action.

The mere form of the verdict is generally unimportant if it is

substantially a verdict in favor of one party or the other. A
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verdict of "no cause of action" is very commonly rendered, and

it is substantially a verdict for the defendant, and the justice

should so enter it in his minutes and docket, which will be en-

tirely regular. Felter v. MuUiner, 2 Johns. 181.

The justice is bound to render a proper judgment upon such a

verdict, and it will bar a second action for the same cause, even

though no judgment is rendered upon it. lb.

In an action of trespass the jury found a verdict in favor of

the defendant, for six cents' damages, and six cents' costs, and

this was held to be a verdict for the defendant generally, rejecting

the damages. Goodenow v. Travis, 3 Johns. 427.

A verdict in favor of a plaintiff, for a sum greater than he

claims, or is willing to receive, is a mere formal defect, and the

plaintiff may remit the entire verdict, or any portion of it, before

judgment is rendered upon it by the justice. Clark v. Denure, 3

Denio, 319; Barber v. Rose, 5 Hill, 76; Putnam v. Shelop, 12

Johns. 435.

So, where a verdict is rendered in favor of a defendant for a

specified sum, when he is not entitled by law to recover any sum
by way of damages, he may remit the amount found in his favor,

and take a general verdict in his favor. Burger v. Kortriglit, 4

Johns. 414.

The Code provides that where a verdict, or the decision of the

justice upon a trial without a jury, is rendered in favor of either

party for a sum of money, the prevailing party may remit any

portion thereof, and take judgment for the residue. Code of Civil

Pro. § 3016.

A verdict may be rendered, and a judgment entered in favor

of a defendant, for a set-off which is proved on the trial, although

the plaintiff does not prove any claim which is allowed in his fav-

or. Greenleaf v. Low, 4 Denio, 168.

A justice has no power to open a judgment, nor to alter it, after

his judgment has been once rendered, and entered in his docket.

People V. Delaware Com. Pleas, 18 Wend. 558 ; Appleby v.

Strang, 1 Abb. 143 ; Hardy v. Seelye, 3 Abb. 103 ; S. C. 1 Hilt.

90 ; Sperry v. Major, 1 E. D. Smith, 361.

But when a judgment is taken by a plaintiff in the absence of

the defendant, on the return day, the default may be opened by
consent, and the cause tried. Scranton v. Levy, 4 Abb. 21 ; 8. C.

1 Hilt. 261.

At any time before the jurors have been dismissed from the
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further consideration of the case and have ceased to occupy the

relation of jurors to it, their power over their verdict remains,

and they may correct or amend it either in form or substance so

as to conform it to their real and unanimous intention and pur-

pose. Warner v. New York Cent. B. B. Co. 52 IST. Y. 437 ; Clark

V. Lude, 63 Hun, 363. This may be done upon their own motion

or at the suggestion of the justice. See Kline v. Harding, 43

App. Div. 1; Clark v. Lude, 63 Hun, 363; Hatch v. Atrill, 118

IsT. Y. 383; Jacob v. Wathins, 10 App. Div. 475. The correc-

tion may be made in open court, or the jury may retire to their

own room for that purpose.

In one case the jury came into court with a verdict in favor

of the defendant; but the verdict was written upon a piece of

paper, which was handed to the justice, who read it, but did not

publish it, and he then informed the jury that, in his opinion, they

had mistaken the evidence, and he requested them to reconsider

their verdict. The jury retired, and soon after requested the re-

examination of a witness, which was granted in the presence of

both parties, without objection by either; and, after deliberation,

the jury rendered a verdict in favor of the plaintiff, for $24.42,

which was held valid. Blackley v. Sheldon, 7 Johns. 32.

At any time before the verdict is publicly delivered and record-

ed, any of the jurors may dissent from it, for until that is done

it is not a final verdict. Ih.

And before that time any juror may change his mind, and

refuse his assent to the proposed verdict, even when it is a sealed

one, which he himself has signed. Boot v. Sherwood, 6 Johns. 68.

In such a case the justice may send the jury out again, to see

whether they cannot agree upon a verdict, and if they do, the

verdict will be regular. Bunn v. Hoyt, 3 Johns. 255.

The jurors must be unanimous, or there is no verdict. And, to

ascertain whether the jurors are all agreed, either party has a

right to poll the jury, at any time before the verdict is recorded.

Pox V. Smith, 3 Cow. 23. And the rule is the same, even where

the verdict is a sealed one. Ih. To poll a jury is to examine each

juror separately, after the verdict has been given, as to his con-

currence in the verdict. And at the request of either of the par-

ties, the justice is bound to poll the jury, which he does by call-

ing each juror by his name, and asking him "Is this your ver-

dict?" and when there are several defendants the form of ques-

tion is the same. The defendant polling the jury cannot re-
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quire the justice to put the question in this form : "Is this your

verdict against each and both the defendants?" Labor v. Kop-

lin, 4 E". Y. 547. At any time before the verdict is recorded

either party has an absolute right to poll the jury, which it will

be error to refuse. Ih. If, on polling the jury, they are unani-

mous, the verdict is recorded, and judgment rendered upon it.

If any of them dissent from the verdict, the justice will either

send them .out to reconsider the case ; or he will discharge them,

if that, in his judgment, is the best course.

Where a jury retires late at night, and it is probable that they

will be out some time, the justice may direct them to find a

sealed verdict, whether the parties consent or not. Green v. Bliss,

12 How. 428. In such a ease, strict practice requires that all

the jurors should sign the verdict, since that is the rule in relation

to sealed verdicts. lb. But if such verdict is delivered to the

court in the presence of the unsuccessful party, without objection,

it will be valid. lb. So, on polling a jury, if the answer of any

juror is unsatisfactory, the objection must be taken at the time,

or it will be waived. lb.

The party who demands a venire is bound to pay the jurors

their fees on their coming into court with a verdict, and before it

is declared by them, or recorded by the justice.

It has been seen, that a jury cannot be sent out on Sunday,

for the purpose of deliberating upon their verdict. But if the

jury are sent out on Saturday night, and they do not agree upon

a verdict until Sunday, the justice may receive the verdict even

upon Sunday. Hoghtaling v. Osbom, 15 Johns. 119. But no

judgment can be entered upon it until the next day, and if there

is, it will be reversed. lb.

There are several matters which are incident to jury trials,

which may as well be noticed here as in any other place.

Questions of fact for the jury.—Every question of fact which
arises in the case upon the issues raised by the pleadings must be

determined by the jury upon all the evidence given on the trial.

And whenever there is any evidence given which raises a question

as to the existence of any fact or facts, the jury are the exclusive

judges of the question. When there is evidence upon both sides

of the question, it must be submitted to the jury for their deter-

mination, notwithstanding the fact that the preponderance of the

evidence is decidedly in favor of one of the parties. Carland v.
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Day, 4 E. D. Smith, 251; Roblins v. Dillaye, 33 Barb. 78;
Ayrault v. Chamberlain, 33 Barb. 229 ; Cook v. Litchfield, 2

Bosw. 138. A justice of the peace has no power to direct a ver-

dict. Marsh v. Richer, 125 K Y. Supp. 245.

So, where there is a general denial of the complaint, and there

is some evidence given by the plaintiff in support of his case, the

question must be submitted to the jury, if the evidence is so far

sufficient that a verdict in favor of the plaintiff would not be re-

versed because it was contrary to the evidence, or unsupported

by it. Gates v. Brower, 9 W. Y. 205-; Thompson v. DicJcerson,

12 Barb. 108 ; Russell v. Cronkhite, 32 Barb. 282 ; McOrath v.

Hudson River R. R. Co. 32 Barb. 144; Ernest v. Same, 32 Barb.

159; Borrodaile v. Leek, 9 Barb. 611; Kellogg v. Wilkie, 23

How. 233. And, on the other hand, where the complaint is not

denied, and an affirmative defense is set up, or where there is both

a denial and an affirmative defense, if there is any evidence given

by the defendant to establish the truth of such defense, the ques-

tion must be submitted to the jury. Thompson v. Dickerson, 12

Barb. 108 ; Gardner v. McEwen, 19 K Y. 123 ; Griswold v. Shel-

don, 4 K Y. 582.

The cases illustrative of these general principles are very nu-

merous, and are extremely unlike as to the facts involved in the

decision.

Where the law prescribes a particular measure of damages, the

jury must follow it. But in actions for torts, and in all cases

where the amount of damages is to be assessed upon all the evi-

dence, the jury are the exclusive judges as to the amount of

damages which shall be given, unless the sum should be so large

and disproportionate as to furnish evidence of fraud, partiality,

or some other improper motive influencing the jury {Tijft v.

Culver, 3 Hill, 180; Cropsey v. Murphy, 1 Hilt. 126; Pierce v.

Dart, 7 Cow. 609), or unless the sum is so small as to show gross

injustice to the plaintiff upon the uncontradicted evidence given

on the trial. Rabbins v. Hudson River R. R. Co. 7 Bosw. 1

;

Stephens v. Wider, 32 N. Y. 351. Even in that case the justice

has no power to correct the error of the jury by setting aside the

verdict, and the remedy of the aggrieved party must be sought by

way of appeal.

The credibility of witnesses is always a question for the jury.

Merritt v. Lyon, 3 Barb. 110; Leach v. Kelsey, 7 Barb. 466;

Whitney v. Otis, 1 Bosw. 420; McLmighlin v. Barnard, 2 E. D.
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Smith, 372; Conrad v. Williams, 6 Hill, 444. And the court

below cannot take the question from them, nor can a court above,

on an appeal, reverse their decision. Ih.

Fraud is a question of fact for a jury, where there is any evi-

dence fairly tending to establish it, but whether the evidence

tends to establish fraud, or not, is always a question of law for

this court. Erwin v. VoorJiees, 26 Barb. 127, 130; Gage v.

Parker, 25 Barb. 141.

Whether there has been a delivery and acceptance of goods in

pursuance of a contract of sale, or whether the delivery was a

conditional, or an absolute one (Smith v. Lynes, 5 IST. Y. 41)

;

or whether a negotiable note was taken before or after due, or

with or without knowledge of prior equities {Clark v. Dearborn,

6 Duer, 309) ; or whether a bill or note was taken as an absolute

payment or by way of collateral security (Atlantic Fire Ins. Co.

V. Boies, 6 Duer, 583) ; or whether a sale was made with intent

to hinder, delay, or defraud creditors of the vendor (Brown v.

Wilmerding, 5 Duer, 220) ; or whether an act was done within a

reasonable time (Kipp v. Wiles, 3 Sandf. 585) ; or whether money

was delivered by one person as a payment or as a loan (Morse v.

Bogert, 4 Denio, 108 ; 1 JST. Y. 377) ; or whether a sum of money
was paid in part or in full payment (Pierce v. Pierce, 25 Barb.

243) ; or whether services were rendered gratuitously or with the

expectation of compensation (Pendleton v. Empire Stone Co. 19

N. Y. 13) ; or whether a contract for the sale of goods was deliv-

ered conditionally or absolutely (Scott v. Pentz, 5 Sandf. 572),

are each and all of them questions of fact for the jury.

So, it is for the jury to say for whose benefit an accommodation

note was indorsed. Bridgeport City Bank v. Empire Stone Co.

30 Barb. 421 ; S. C. 19 How. 51. So, where a principal is sought

to be charged with the acts of his alleged agent, the question of

authority in fact is for the jury. Thurman v. Wells, 18 Barb.

500.

So, as to whether a sealed instrument was executed and deliv-

ered at the time it bears date, if there is any evidence to rebut

the legal presumption that it was so executed. Center v. Morri-

son, 31 Barb. 155 ; Elsey v. Metcalf, 1 Denio, 323. So, it is a

question of fact for a jury, whether material alterations in a

written agreement were made before or after execution. Pringle

V. Chamhers, 1 Abb. 58. So, when an instrument has no date, the
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time of making it is a question of fact. Coons v. Chambers, 1

Abb. 165.

The question of negligence, when the facts constituting it are

alleged to exist, either on the part of the plaintiff or of the defend-

ant, is for the jury, if, on the evidence, it is contested or doubtful

who was negligent Johnson v. Hudson River R. R. Co. 20 N".

Y. 65; S. C. 5 Duer, 21; Vanderpool v. Husson, 28 Barb. 196;

Brown v. N. Y. Cent. R. R. Co. 31 Barb. 385; Bemlmrdt v.

Rensselaer & Saratoga R. R. Co. 32 Barb. 165 ; 8. C. affirmed,

23 How. 166 ; Fero v. Bujfalo & State Line R. R. Co. 22 IT. Y.

209 ; Brown v. Bufalo & State Line R. R. Co. 22 IST. Y. 191.

Whether a specific erection or building, or whether particular

acts amount to a nuisance, is a matter entirely for a jury. Mor-

gan V. King, 18 Barb. 277 ; St. John v. Mayor of New YorJc, 6

Duer, 315. But if the facts are undisputed, it is then a question

of law whether such facts amount to a nuistance. Harlow v.

Hwmiston, 6 Cow. 189 ; Updilce v. Campbell, 4 E. D. Smith,

570 ; Dygert v. Schenclc, 23 Wend. 446 ; Congreve v. Smith, 18

K Y. 79.

Questions of law for the court.—Whether a witness is competent

to be sworn is a question of law for the court in all cases, whether

the question is one relating to the legal capacity of the witness to

be sworn, or for any other cause. Prall v. Hinchman, 6 Duer,

351. There are numerous cases of incapacity, such as idiocy, in-

sanity, infancy, where the witness is of too tender years to com-

prehend the nature of an oath, and intoxication, where it is so

gross as to incapacitate the witness. Some of these defects are

temporary, and others are permanent.

So, too, it is always a question for the justice to decide, whether

evidence which is oifered is admissible; its competency or admis-

sibility is for the court ; its credibility or value, for the jury.

Where there is no question as to the facts, the construction of a

written instrument is for the court, as for instance, the suificiency

of a notice. Cook v. Litchfield, 2 Bosw. 138 ; 8. C. 9 K Y. 279.

So, where a chattel mortgage is fraudulent on its face, the justice

must so hold it as a matter of law; and in that case there is no

question of fact to submit to a jury. Edgell v. Hart, 9 IST. Y.

213; Williston v. Jones, 6 Duer, 504; Spies v. Boyd, 1 E. D.

Smith, 445. Whether a party has committed a fraud is a question

for the jury upon such evidence as is introduced ; but whether par-
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ticular evidence which is offered tends to prove fraud is for the

justice to decide. Gage v. Parker, 25 Barb. 141; Erwin v.

Voorhees, 26 Barb. 127.

Those cases in which a justice is called on to decide upon the

validity of written instruments, are, first, where the plaintiff sues

upon some instrument, and the defendant insists that upon the

face of the paper it is evident that, as a matter of law, there

cannot be a recovery ; and this objection is frequently, if not usu-

ally, taken by way of motion for nonsuit, if it is the sole cause of

action, or by way of objection to its introduction in evidence,

when it is offered; or, secondly, when the . defendant relies upon

some similar instrument by way of defense, as a set-off or other-

wise, and the plaintiff objects to its introduction in evidence; or,

thirdly, whenever either party offers in evidence a paper which,

it is alleged, is not admissible because its invalidity or its in-

competency appears upon its face. In all such cases the justice

is called upon to decide the questions as they arise. But, in the

great majority of cases, the parties leave all the questions of fact

or of law to the jury, unless it is in the three classes of cases which

have been just mentioned.

There is one other case in which a justice is called upon to

decided upon the law relative to the whole case. When the de-

fendant insists that there is a material defect in the plaintiff's

proofs, or when he insists that upon all the facts proved, even if

taken as true, there cannot be a legal recovery because the law will

not authorize it, the defendant may insist upon a decision of this

question by way of motion for a nonsuit. And, if the objection is

well taken, the motion must be granted, or it will be error. See

title "Nonsuit."

After the evidence is all in, and the case is submitted to the

jury, they will be authorized to decide all the. questions involved

upon the merits, whether of law or of fact, unless the justice shall

elect to charge them as to the law ; and, in that case, they are

bound to follow the rules of law as laid down by the court in the

charge given. But all questions of fact are exclusively for the

jury, and the court has no right to instruct them how to find upon
any question of fact. The law has made them sole judge of the

questions of fact, upon such evidence as the court shall permit

to be introduced before them on the trial.

If the jury err in deciding as to the law, when the whole case is

submitted to them, this error can be corrected by an appeal. But
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upon questions of fact, when the evidence is contradictory, or

when the case turns upon the credibility of witnesses, and there is

impeaching evidence, the general rule is that the verdict is con-

clusive.

A verdict will cure every irregularity in the practice which is

not objected to, as well as every defect in the pleadings, if a sub-

stantial cause of action or a good ground of defense has been es-

tablished by the evidence. Brown v. Harmon, 21 Barb. 508

;

Dias V. Short, 16 How. 322.

Objections, exceptions, etc.—In the trial of every action it is

very important that each party should protect his rights, and se-

•cure an opportunity for relief on an appeal, by making objections

to every irregularity in practice, whether it relates to matters of

j)rocess, pleadings, or evidence. If an objection is made in due

time, and in regular and sufficient form, it will enable the object-

ing party to review the error complained of ; but if no objection is

made, or if it is not made in due time or manner, most important

interests may be hazarded, if not altogether lost. The iirst step

in the way of reserving a question is to state, orally, to the jus-

tice the precise objection which is urged, and if, after hearing the

matter, the objection is overruled, then an exception may be taken,

by stating to the justice, orally, that the party excepts to the rul-

ing or decision of the justice. A party desiring to raise the ob-

jection of inadmissibility of evidence under the form of plead-

ings presented must do so plainly and distinctly, and general ob-

jections which may apply to some other fault will not be suffi-

cient to accomplish this purpose. Reed v. Spear, 107 App. Div.

144. Where upon a trial an objection has once been distinctly

raised and overruled, it need not be repeated to the same class of

evidence, and an omission to repeat it is not a waiver. Schutz

V. Union Railway Co. 181 IST. Y. 33; Stephens v. Ely, 162

]Sr. Y. 79; Church v. Howard, 79 N. Y. 415; Dilleher v.

Home Life Insurance Co. 69 !N". Y. 256. But no exception to

the ruling of a justice is necessary to a right to review the ruling

on appeal. It is enough that objection is made and overruled.

Collins V. Rockwood, 64 How. 57 ; Roe v. Hanson, 5 Lans. 304.

But, though objections are made orally, they are not to be left to

the keeping of the memory. Every objection which is made ought

to be one in which the party has some confidence in its propriety.

And the objection ought to be taken down in writing in the min-
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utes of the party, so that the precise ground of objection will ap-

pear in writing. And it is the duty of the justice to take down
every objection in writing, in his minutes, and precisely as it is

made. If it is very lengthy, the substance of it may do; but the

prudent course of every justice will be to note the objections just

as they are made, or as nearly so as it can reasonably be done.

The object of making an objection, where it is done in good faith,

is to be able to have the objection returned on an appeal, and the

justice cannot do this properly if he omits to take a correct note

of the point made. The law is intended to guard every right of

a party, and it is framed on the supposition that fairness will

characterize the conduct of counsel on the trial of a cause, and,

therefore, counsel are permitted to raise as many objections as

they please on the trial. Williams v. Eldridge, 1 Hill, 249, 253.

But this right cannot be abused by employing it as a means of

wasting time, or of trifling with the court.

When, upon a trial, an objection has once been distinctly made
and overruled, it need not be repeated to the same class of evi-

dence. The rule in such cases has been laid down and should be

observed in the further progress of the trial without further vex-

ing the court with useless objections and exceptions. Nothing is

waived by conforming to the rule laid down. Dilleber v. Home
Life Ins. Co. 69 N. Y. 256, 260; Church v. Howard, 79 JST. Y.
415, 421 ; Lyons v. N. Y. El. R. R. Co. 26 App. Div. 57, 59

;

Gray v. Brooklyn Union Publishing Co. 35 App. Div. 286

;

Carlson v. Winterson, 10 Misc. 388 ; Wilson v. Nassau Electric

R. R. Co. 56 App. Div. 570.

It is important that an objection to improper or illegal evidence

should be taken in due season and in the proper manner. An
omission to object to evidence is equivalent to a consent that it

may be introduced. If the question calling for the evidence is

improper in form the question itself should be objected to on that

ground and the particular objection as to its form pointed out.

If the question is such as to show that a responsive answer would
introduce illegal, incompetent, or irrelevant evidence, then the

question ought to be objected to on that ground, and also on the

ground that such answer, if given, would be illegal, incompetent,

or irrelevant evidence, as the particular case may be. There are

cases in which the answer to a question, proper in form, may be
objectionable, and the objectionable character of the evidence may
not be apparent until the answer has been given. In such cases
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the failure to object to the evidence is excusable, and the party

may still raise the question as to the admissibility of the evidence

by a motion to strike it out. But where the objectionable feature

of the evidence is as apparent when it is offered as when it is in,

and the party makes no objection to the evidence when it is of-

fered, he takes the risk of having the court in its discretion refuse

to exclude it. Pontius v. People, 82 IsT. Y. 339.

Subject to the qualification hereinafter stated, where evidence,

clearly illegal, and bearing upon a material issue in the case, is

received under objection properly taken, its admission is error for

which a judgment against the party objecting will be reversed.

Williams v. Fitch, 18 K Y. 546 ; Erhen v. Lorillard, 19 ¥. Y.

299 ; Worrall v. Parmelee, 1 N. Y. 519 ; Wilmot v. Richardson,

6 Duer, 339, opinion; Murray v. Smith, 1 Duer, 413 ; Whiting v.

Otis, 1 Bosw. 420, 424; Ward v. Washington Ins. Co. 6 Bosw.

230 ; Dresser v. Ainsiuorth, 9 Barb. 619 ; Penfield v. Carpender,

13 Johns. 350; Tuttle v. Hunt, 2 Cow. 436; Eggleston v. Colum-

bia Turnpike Road Co. 82 N. Y. 278.

But the admission of irrelevant, improper, or incompetent evi-

dence under objection will not require the reversal of the judg-

ment, provided there is abundant competent evidence in the case

to support the judgment, exclusive of the evidence objected to

{Bort V. Smith, 5 Barb. 283; Spencer v. Saratoga & Washington

R. R. Co. 12 Barb. 382; Buck y. Waterhury, 13 Barb. 116;

Andrews v. Harrington, 19 Barb. 343 ; Moore v. Somerindyke, 1

Hilt. 199 ; Earl v. Lefler, 46 Hun, 9 ; Lockwood v. Lockwood, 38

St. Eep. 600; Jackson v. Collins, 41 St. Kep. 590; Davison v.

Luckman, 45 St. Eep. 727), and the court can see that no injury

has been occasioned to the party complaining. Milliner v. Lucas,

3 Hun, 496 ; Carter v. Pitcher, 87 Hun, 580. On the other hand,

it is equally well settled that rules of evidence are rules of law and

are not to be put aside in the discretion of the court from solici-

tude for the supposed interests of justice; and that however just

a judgment may in fact be, if it is not sustained by competent

evidence, that is, if, excluding the incompetent evidence, there is

nothing whatever to support the judgment, it must be reversed.

lb.

There may be cases in which it is entirely clear that improper

evidence could not have influenced the result in the court below;

and in such cases the decisions just referred to may be applicable.

But in every case in which it is evident that the improper evidence
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may have influenced the result, the error will be a fatal one to the-

judgment. And in cases of doubt whether the improper evidence,

really affected the result, the reception of the evidence will be heldi

erroneous.

When an irregularity is objected to, or when improper evidence-

is offered, the party objecting must fully, clearly and distinctly

state the grounds of objection. The rule is based upon the prin-

ciple that the party objecting owes the duty to the court and to the

adverse party to let it be known what are the real grounds of ob-

jection. The party offering the testimony may then choose to

yield to the soundness of the grounds of objection advanced and to

withhold the evidence, or the court, having its attention drawn to

the true point, may keep the testimony out of the case.

A general objection may be sufficient in some cases, as for

instance, where the objection could not have been obviated if it

had been specifically pointed out. Merritt v. Seaman^ 6 N. Y.

168 ; People v. McGuire, 2 Hun, 269, 278 ; Sinclair v. Weill, 1

Hun, 80, 83 ; McComhie v. Spader, 1 Hun, 193. So where a

party offers evidence which is clearly incompetent, a general ob-

jection that the evidence is incompetent is sufiicient. Collins v.

Rockwood, 64 How. 57. But it is well-settled law that the admis-

sion of evidence upon the trial under a general objection cannot

be urged successfully as a ground for reversal upon an appeal

unless it clearly appears that the objection, if properly made,

could not have been obviated, or unless the evidence in its essen-

tial nature be incompetent. Tooley v. Bacon, 70 IST. Y. 34 ; ^Yil-

liams V. Sargent, 46 IST. Y. 481 ; Daly v. Byrne, 77 IST. Y. 182

;

Levin V. Russell, 42 E". Y. 251 ; Walker v. Erie R. R. Co. 63

Barb. 260 ; Shaw v. Smith, 3 Keyes, 316 ; Fountain v. Pettee, 38-

K Y. 184; Ward v. Kilpatrich, 85 N. Y. 413.

If evidence is offered tending to prove any issue in the case, a

general objection, without stating the grounds, will not be effectu-

al to raise a question as to the manner and mode of proof. Tie-

meyer v. Turnquist, 85 N. ,Y. 616. Where an objection is general,

and an appellate court can see that the subject-matter of the evi-

dence was proper, and the manner of proving such facts only was
objectionable, it will presume that no objection was made to the

manner of proving the fact, but that it was made to any proof of

the fact. Bellows v. Sachett, 15 Barb. 96. Where a written

instrument is offered in evidence and the objection is general, it

will not reach a defect in the execution or acknowledgment of
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the instrument (Mahbett v. White, 12 N. Y. 442), nor to the want
of the subscribing witness. Banney v. Gwynne, 3 E. D. Smith,.

59 ; Croohe v. Mali, 11 Barb. 205.

So, where evidence is offered which is competent as to one of

two defendants, but not as to the other, the objection by the latter

must limit the objection to himself; for if it is general as to both

defendants, it will be too broad, and will not be available as to th&

one who might have properly objected. Black v. Foster, 28 Barb.

387; Fox v. Jackson, 8 Barb. 355. But where there is a con-

nected offer to prove several facts, some of which are admissible

and some inadmissible, a general objection to the whole offer will

be sufficient to sustain its exclusion by the court. liosley v. Black,

26 How. 97 ; 28 N. Y. 438. But compare Keller v. N. Y. Cent.

R. R. Co. 2 Abb. Ct. App. Dec. 480 ; 24 How. 172.

It is important that the specific objection stated should be

placed upon the right ground, as the object of the objection is to,

exclude the evidence offered, or failing in that, to place the party

in position to review the erroneous ruling of the justice upon an

appeal. Where a party is represented by counsel on a trial be-

fore a justice, and an objection it talten by the counsel to a ques-

tion upon grounds which are untenable, and there is a valid ob-

jection to the question which might have been urged, the overrul-

ing of the objection will not require a reversal of a judgment

against the objecting party, if the objection upon the valid ground

might have been obviated, and the evidence received did not cause

the rendition of the judgment. Brewer v. Delafield, 45 St. Rep.

87.

Where evidence is excluded upon a mere general objection, the

ruling will be upheld if any ground in fact existed for the exclu-

sion. If, on the other hand, a ground of objection is specified,,

the ruling must be sustained upon that ground if at all, unless the

exidence excluded was in no aspect of the case competent, or-

could not be made so. Tooley v. Bacon, 70 !N". Y. 34.

The time of making an objection is of much importance, and

especially is this true when the opposite party could have obviated

the objection had it been seasonably taken. And whenever the-

objection relates merely to matters of practice, either as to process,

pleadings, the introduction of evidence, or the rulings of the court,

the objection must be promptly presented or it will be conclusive-

ly waived. See Booth v. Clevekmd Rolling-Mill Co. 11 Hun, 278.

The court does not favor a deceptive, secret, or unfair mode of.
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raising an objection ; and, therefore, such objections as could have

been fairly answered, if they had been seasonably made, will be

disregarded on appeal if not specifically made below. Coon v.

Syracuse & Utica R. R. Co. 5 !N". Y. 492 ; Dayharsh v. Enos, 5

E". Y. 531 ; Barnes v. Ferine, 12 IST. Y. 18 ; Jencks v. Smith, 1

N. Y. 90 ; Cowperthwaite v. Sheffield, 3 N. Y. 243 ; Bumstead v.

Dividend Mid. Ins. Co. 12 IST. Y. 81 ; Brown v. Cayuga & Sus-

quehanna R. R. Co. 12 IST. Y. 486; Hunter v. Ov^terhoudt, 11

Barb. 33; Crooke v. Mali, 11 Barb. 205; Huhhard v. Russell,

24 Barb. 404; ^Vesthrook v. Douglass, 21 Barb. 602; Fowler v.

Clearwater, 35 Barb. 143 ; Willard v. Bridge, 4 Barb. 361; Peck

V. Richmond, 2 E. D. Smith, 381 ; Fairbanks v. Corlies, 3 E. D.

Smith, 583 ; Avogadro v. Bull, 4 E. D. Smith, 384. The forego-

ing are but a few of the very numerous cases upon this question.

Where the objection, however, is one which the opposite party

could not have answered by further evidence, or by any act on

his part, the objecting party may raise it, for the first time, on an

appeal. Tijft v. Tijft, 4 Denio, 1Y5 ; Pepper v. Haight, 20 Barb.

429 ; Neivcomb v. Clarke, 1 Denio, 226.

Where there is no appearance by the defendant in the court

below, he does not waive the right to object to illegal evidence

which was introduced at the trial, and he may raise the question,

for the first time, on an appeal. Perkins y. Stebbins, 29 Barb.

523 ; Northrup v. Jackson, 13 Wend. 85 ; Squier v. Govld, 14

Wend. 159; Finch v. McDowall, 7 Cow. 537; Stafford v. Wil-

liams, 4 Denio, 182, 184 ; Wamick v. Crane, 4 Denio, 460

;

Davidson v. Hutchins, 1 Hilt, 123 ; McNutt v. Johnson, 7 Johns.

18 ; Armstrong v. Smith, 44 Barb. 120. So where there is no

appearance below by the defendant he may insist that there is a

material defect in the proofs. lb.

Objections which go to the jurisdiction may always be raised

on an appeal, even when there is no appearance below. Tiffany

Y.. Gilbert, 4 Barb. 320; Robinson v. West, 11 Barb. 309; Wil-

liams V. Wheeler, 8 Abb. 116 ; S. C. 28 Barb. 669 ; Cooper v. Ball,

14 How. 295. And where the justice has no jurisdiction of the

subject-matter of the action, or where he is related to one of the

parties, an appearance on the trial and a litigation of the cause,

without mentioning the objection, will not prevent the party from
raising the question upon an appeal, because express consent would
not confer jurisdiction in such a case, and, of course, an implied

consent by waiver would not be any better than an express con-
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sent for that purpose. Post v. Black, 5 Denio, 66 ; Converse v.

McArthur, 17 Barb. 410 ; Dudley v. Mayhew, 3 N. Y. 9 ; Beach
V. Nixon, 9 !N". Y. 36. But the objection that a verified complaint

in an action before a justice on a judgment rendered against de-

fendant by a justice does not state facts constituting a cause of

action, in that it fails to show that the court has jurisdiction of

the subject-matter and of the person, cannot be raised for the first

time on appeal from the second judgment. Totman v. Drake,

102 ]Sr. Y. Supp. 379 ; 136 St. Eep. 379. An erroneous ruling

of a justice, in favor of admitting illegal evidence under excep-

tion, will do no harm if no illegal evidence is actually introduced

under such ruling. Rowland v. Willetts, 9 N. Y. 170; 8. C. 5

Sandf. 219 ; Vallance v. King, 3 Barb. 548.

When a ruling or decision is made by a justice upon any ques-

tion raised by any objection, it is not important whether the jus-

tice assigns a correct reason for his decision; if the decision is

right it will be sustained, however erroneous the reason assigned

for it may be. Gillespie v. Torrance, 7 Abb. 462 ; Munro v.

Potter, 34 Barb. 358 ; Deland v. Bichurdson, 4 Denio, 95.

A justice has power to strike out illegal evidence on a motion

for that purpose. Heely v. Barnes, 4 Denio, 73. If objection

is taken to a question as calling for incompetent evidence, and the

answer is harmless so far as it is directly responsive to the ques-

tion, but the witness adds other matter not clearly irresponsive

•which is injurious to the adverse party, the latter is not required

to move that the answer be stricken out, but the party calling the

witness should disclaim the answer and decline to receive it if he

would avoid responsibility for the matter volunteered by the wit-

ness. O'Hagan v. Dillon, 76 IST. Y. 170. That an answer is not

responsive is an objection that lies only with the examining coun-

sel. Jones V. N. Y. C. & H. R. B. B. Co. 46 App. Div. 470.

If the answer of the witness is responsive to the question objected

to, the party calling out the answer has no right to have it stricken

out, and he cannot cure the error by an offer to have it stricken

out. Furst V. Second Ave. B. B. Co. 72 N. Y. 542.

When evidence is received under an objection, it must be acted

upon as a part of the evidence in the case, even though it be illegal.

Heeley v. Barnes, 4 Denio, 73; Meyers v. Belts, 5 Denio, 81;

Penfield v. Carpender, 13 Johns. 350 ; Allen v. Way, 7 Barb. 585.

When evidence is offered and objected to, the justice must admit

it absolutely, or not at all ; he cannot admit it conditionally, unless

169
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the parties consent. Haswell v. Bussing^ 10 Johns. 128 ; Allen v.

Way, 7 Barb. 585. But the parties may, by express consent,

receive the evidence, subject to a future decision as to its admissi-

bility, and the evidence may, in that case, be taken conditionally.

And express consent need not be shovs^n, for if that course is

proposed, and no objection is made, consent will be implied.

McKnight v. Dunlap, 5 N. Y. 537. Whenever any fact or state

of facts is assumed below as true, such assumption will be held to

be conclusive when the case is removed by appeal to an appellate

court. When a matter is treated as a question of law in the court

below, it cannot be urged on appeal that it was really a question of

fact for a jury. Barnes v. Ferine, 12 jST. Y. 18. So when a fact

is assumed as proved at the trial, no allegation to the contrary can

be heard on appeal. Andrews v. Harrington, 19 Barb. 344; Sip-

perly v. Stewart, 50 Barb. 62 ; Hill v. Heermans, 17 Hun, 470

;

Page v. Fazackerly, 36 Barb. 392.

So, in an action upon a chose in action, if no objection is made
that the plaintiff has failed to show title to it, that will be con-

clusive on appeal. Austin v. Burns, 16 Barb. 643. A fact

assumed to be conceded in the pleadings is conclusive after the

trial below. Munson v. Hegeman, 10 Barb. 112. Where the de-

fendant assumed that the plaintiff was a corporation, this was held

conclusive upon appeal. Kennedy v. Cotton, 28 Barb. 59. So,

an assumption that a plaintiff is a public officer is governed by the

same rule. Paige v. Fazackerly, 36 Barb. 392. Whenever it is

intended to raise a question as to the sufficiency of the evidence

below, the objection must be distinctly and clearly taken before

the justice, or it will be assumed that no objection is made on that

account. Westhrook v. Douglass, 21 Barb. 602 ; Austin v. Burns,

16 Barb. 643; Jencks v. S^nith, 1 W. Y. 90; Sndth v. Hill, 22

Barb. 656; Merritt v. Seaman, 6 Barb. 330; Whitlock v. Bueno,

1 Hilt. 72 ; Cahre v. Sturges, 1 Hilt. 160; Lee v. Schmidt, 1 Hilt.

537. But when there is no conflict in the evidence, nor any ques-

tion as to its sufficiency, and the whole question relates to the right

to recover, as a matter of law, upon all the evidence, no objection

need be taken as to the sufficiency of the evidence. Pratt v. Foote,

9 N. Y. 463.

The rejection of legal and competent evidence is always a fatal

objection on an appeal. Eakin v. Brown, 1 E. D. Smith, 37

;

Kendall v. Brey, 2 Hilt. 301 ; Bissell v. Marshall, 6 Johns. 100.

At least, the judgment will be reversed unless it clearly appears
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that the party offering the rejected evidence was not prejudiced by
the error. Starbird v. Barrons, 43 IST. Y. 200 ; Baird v. Gillett,

47 K Y. 186.

As we have already seen, general objections are usually unavail-

able. But great care is necessary in taking specific objections,

for the reason that, when a specific objection is taken, it will be

presumed that the party did not intend to raise any other ques-

tions than those specified, and all other objections which might

have been taken, but were not, will be deemed to be waived.

Sheldon v. Wood, 2 Bosw. 269 ; Newton v. Harris, 6 IST. Y. 345

;

Potter V. Deyo, 19 Wend. 361 ; Dunham v. Simmons, 3 Hill, 609
;

Smith v. Hill, 22 Barb. 656. Objections are sometimes taken

more broadly than is proper, and the objection thus fails alto-

gether, when a proper objection would have been available, and

sustained by the court. Where several letters or papers are offered

in evidence, a general objection to them all will be useless, if any

of the letters or papers are admissible. To secure a valid objec-

tion, it should be confined to the objectionable paper or letter.

Day V. Roth, 18 K Y. 448. And see McAllister v. Eeab, 4 Wend.

484; S. C. 8 Wend. 109. When evidence is offered which is

admissible for one purpose, but not for another, or when it is ad-

missible as to one of the parties, but not as to another, the objection

must be confined to that purpose or person as to which it is not

admissible, or the objection will be unavailing. Black v. Foster,

28 Barb. 387; Fox v. Jackson, 8 Barb. 355; Harris v. Panama
B. B. Co. 5 Bosw. 312; Dunham v. Simmons, 3 Hill, 609;

Bichardson v. Wilkins, 19 Barb. 510.

Offers to prove certain facts are sometimes made, and objected

to by the opposite party, and ruled upon by the justice. When
it is supposed that the offer will be overruled, it is generally

made quite as broadly and strongly as the facts will warrant;

though no reputable lawyer will make an offer to prove facts

which he knows cannot be established by proof, if permitted to

make the attempt. And when an offer is made in good faith,

it must be done in such a manner as to show clearly what is offered,

and that the evidence is competent and relevant. If the offer is

ambiguous, or if it does not show that the evidence is relevant and

competent, it will be insufficient. Daniels v. Patterson, 3 IST. Y.

47, 51. See Hellreigel v. Manning, 97 K Y. 56, 60. The prac-

tice of receiving and ruling on an offer of proof at the trial is not



2692 TEIAL BY JUEY.

approved by the courts. See Coulson v. Whiting, 14 Abb. E". C.

60; 12 Daly, 408.

Objections and exceptions which are relied on must be specifi-

cally taken ; and a general agreement that all the evidence shall be

considered as objected to, will not be sufficient to raise particular

objections upon an appeal. Stephens v. Reynolds, 6 N. Y. 454.

An objection will be useless where the decision is one within

the discretion of the justice. Ford v. David, 1 Bosw. 570 ; Hol-

hrooh V. Wilson, 4 Bosw. 65 ; Hunt v. Hudson River R. R. Co. 2

Duer, 482 ; Roth v. Schloss, 6 Barb. 308 ; Brown v. McCune, 5

Sandf. 224 ; Watson v. Bailey, 2 Duer, 509 ; Phincle v. Vaughan,

12 Barb. 215. That is, the objection will be unavailing to pre-

sent a question for review on appeal.

Of the justice's discretion.— There are many matters as to

which it is impossible to lay down any general rule for their

disposition ; and at the same time, it is necessary that there should

be some decision of them. In such cases a large discretion is con-

ferred upon the justice, in the belief that he will faithfully, fairly,

and equitably exercise it. The right to open and close the case to

the jury, or to the justice in their stead, is not a matter of dis-

cretion, but of strict right, to be governed by legal rules. Hunt-

ington V. Conhey, 33 Barb. 218; Ayrault v. Chamberlain, 33

Barb. 229.

But whether the pleadings shall be read to the jury is a mere

matter of discretion. Willis v. Forrest, 2 Duer, 310. See Tis-

dale V. President, etc., of D. & H. C. Co. 116 ¥. Y. 416. If a

portion of them is read, they must all be read if that is asked.

And where a plaintiff read a portion of the answer, it was held

that the defendant had a right to have the entire answer read.

Gildersleeve v. Mahony, 5 Duer, 383. In a justice's court either

party should be permitted to read the pleadings to the jury; for

it is important that those who are sworn to try the issues should

know what those issues are. All relevant and competent evi-

dence must be received if offered. But the order in which the

proof shall be introduced is entirely within the justice's discre-

tion. Bedell v. Powell, 13 Barb. 183. And after a plaintiff has

given some evidence and rested his cause, and the defendant has

introduced his evidence, the justice may, in his discretion, permit

the plaintiff to go into evidence in relation to an entirely new
cause of action, as to which no proof had been previously given,

if it is a matter which is embraced within the pleadings. Peck-
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liam V. Leary, 6 Duer, 495. But the defendant -will be entitled

to rebut such proof by evidence, and to make any defense to it

which he may have. So, after either or both parties have rested,

the justice may permit new witnesses to be recalled upon points

as to which evidence has already been given by both parties.

Anthony v. Smith, 4 Bosw. 503.

A justice may grant, or he may refuse a suspension of the exami-

nation of a witness to enable him to look for a paper which is

important, and which he had not been notified to produce at the

trial. Fairbanks v. Corlies, 1 Abb. 150; S. C. 3 E. D. Smith,

582.

If one party introduces irrelevant evidence, the justice may
permit a cross-examination as to the same matters. Keeler v.

Delevan, 4 Barb. 317. Still the justice is not bound to hear

irrelevant evidence in answer to irrelevant evidence given on the

other side without objection. Farmers & Manuf. Bank v. Whin-

field, 24 Wend. 420. But, if irrelevant evidence is decided to be

competent, and it is admitted in favor of one of the parties under

objection, the justice will be bound to permit the opposite party

to prove the contrary, or to answer such evidence by evidence in

answer or reply. Ward v. Washington Ins. Co. 6 Bosw. 229.

Where both parties have given parol proof of the contents of a

written instrument without objection, the justice may permit

either of them to pursue the inquiry as to its contents, by parol.

Morss V. Stone, 5 Barb. 516.

Upon questions relating to the characters of witnesses, the jus-

tice may limit the number of impeaching witnesses to be sworn

on either side. Spear v. Myers, 6 Barb. 445 ; Nolton v. Moses, 3

Barb. 31 ; Green v. Brown, 3 Barb. 120. But the rule ought to

be laid down at the commencement of the examination upon such

questions ; and it ought to be equal as to the parties. So, too, the

number of witnesses may be limited, when they speak of mere

matters of opinion. Sizer v. Burt, 4 Denio, 426. But this rule

does not apply when the witnesses are called to prove facts in rela-

tion to material points upon the merits.

When evidence is offered which, standing alone, does not seem

relevant, the justice may require the party offering it to state

how it is to be made material. Adsit v. Wilson, 1 How. 64;

Beal V. Finch, 11 IST. T. 135. So, a party may object to evidence

which is apparently irrelevant, and require a statement of facts

showing its relevancy. lb.

Irrelevant evidence may be excluded by the justice on his own
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motion; he need not wait for an objection from the opposite party.

Cooper V. Barber, 34 Wend. 105 ; Coming v. Coming^, 6 N. Y. 9Y.

Whether leading questions shall be put to a witness is entirely

discretionary with the justice. Cheeney v. Arnold, 18 Barb. 435

;

Budlong v. Van Nostrand, 24 Barb. 25 ; Seymour v. Bradfield, 35

Barb. 49. And this discretion will not be interfered with unless it

is evident that it has been grossly abused. lb. Whether a wit-

ness shall be recalled after he has left the stand is entirely a

matter of discretion. Sheldon v. Wood, 2 Bosw. 269 ; Treadwell

V. Stebbins, 6 Bosw. 538 ; Meakin v. Anderson, 11 Barb. 216.

And so of recalling a witness after the case has been declared closed

as to the evidence. Anthony v. Smith, 4 Bosw. 503 ; Chancel v.

Barclay, 1 E. D. Smith, 384; Heidenheimer v. Wilson, 31 Barb.

637; Dunchle v. Kocher, 11 Barb. 387 ; Burger v. White, 2 Bosw.

92 ; Silverman v. Foreman, 3 E. D. Smith, 322 ; Harpell v. Cw-
tis, 1 E. D. Smith, 78 ; Stacy v. Graham, 3 Duer, 445.

After a plaintiff has rested his cause, the justice may refuse to

receive any further evidence on his side, except by way of reply.

Shepard v. Potter, 4 Hill, 202. This rule, however, is scarcely

ever enforced in a justice's court ; and to refuse evidence to supply-

a mere formal defect in the plaintiff's evidence, even after he had

rested his cause, will be sufficient ground to reverse the judgment.

Lewis V. Ruder, 13 Abb. 1.

Ordinarily a witness will not be permitted to return to the stand

merely to reiterate his statements, though the justice may allow it

if he sees fit. Hughes v. Mulvey, 1 Sandf. 92, 95. This may some-

times be proper, as where there is a disagreement as to what the

witness testified, or if it has not been taken down in the minutes.

A witness may be recalled after the summing up of the cause has

commenced, if the case is a proper one to require it, and the jus-

tice thinks it best to permit it. DuncMe v. KocTcer, 11 Barb. 389.

In the last case cited the witness was recalled to state how he had
testified upon a particular point. And see Law v. Merrills, 6

Wend. 268. After a cause has been submitted, and partially or

wholly summed up, it ought to be a strong case which would in-

duce a justice to permit a witness to be recalled, especially when a

corrupt witness would see precisely how to shape his answers, after

hearing the entire cause argued by counsel.

It is for the justice to determine how long he will hold open

his court for the appearance of a witness who is absent; though

the exercise of this discretion will be corrected when it has evi-

dently been abused.
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CHAPTEE V.

CONTEMPTS OF OOUUT.

§ 1. Criminal Contempts.

A justice of the peace has power to punish, for a criminal con-

tempt, a person guilty of either of the following acts

:

1. Disorderly, contemptuous, or insolent behavior toward him,

while engaged in the trial of an action, the rendering of a judg-

ment, or any other judicial proceeding; where such behavior di-

rectly tends to interrupt the proceedings, or to impair the respect

due to his authority.

2. Breach of the peace, noise, or other disturbance, directly

tending to interrupt his official proceedings.

3. Resistance willfully offered, in his presence, to the execution

of his lawful mandate.

He has not power to punish, for a criminal contempt, in any

other case. Code of Civil Pro. § 2870.

A justice of the peace has no power to adjudge a person in con-

tempt and to punish him therefor save in the cases prescribed by

statute. Rutherford v. Holmes, 66 IST. Y. 368. A justice has no

inherent power to commit for criminal contempt, and his juris-

diction in this respect is limited to the cases specified in the sec-

tion of the statute above cited. People v. Porter, 25 Hun, 601.

The section has no application to a refusal to appear and obey

a subpoena. Matter of United States Pipe Line Co. 16 App. Div.

188. But the section does apply to the acts therein specified

whether the proceeding in which they occur is civil or criminal in

its nature. People v. Williams, 51 App. Div. 102. Punishment

for a contempt specified in section 2870 of the Code may be by

fine, not exceeding $25, or by imprisonment in the county jail, not

exceeding five days, or both, in the discretion of the justice. Where

a person is committed to prison for the nonpayment of such a

fine, he must be discharged at the expiration of ten days; but

where he is also committed for a definite time, the ten days must

be computed from the expiration of the definite time. Code of

Civil Pro. § 2871.
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§ 2. Hearing, Conviction, and Commitment.

A person cannot be punished by a justice of the peace for a con-

tempt, until an opportunity has been given him to be heard in his

defense. And for that purpose the justice must issue a warrant,

directed generally to any constable of the county, requiring the

constable to bring the offender before him. Id. § 2872.

Warrant to Arrest for a Contempt.

Albany Countt, )

Town of Bethlehem,^

The People of the State of 'New York, to any constable of the

county of Albany, Greeting:

We command you to apprehend Pichard Peters, and bring him

before J. Wood, Esq., one of the justices of the peace of the town

of Bethlehem, in the county of Albany, at his office in said town,

to show cause why he, the said Richard Peters, should not be con-

victed of a criminal contempt, alleged to have been committed on

the 2d day of June, 1914, before the said justice, while engaged,,

as a justice of the peace, in the trial of an action.

Given under my hand, at Bethlehem aforesaid, this 2d day of

June, 1914. J. WOOD,
Justice.

This warrant should be delivered to any constable of the county

for service; and the officer will proceed to execute it in the same
manner that an order of arrest is executed.

After the arrest of the person who committed such contempt,

and his appearance before the justice, the latter should state dis-

tinctly to such offender the particular circumstances of the offense

with which he is charged; and he should be called upon for hia

defense. The justice may reduce such statement to writing, which
will be the more prudent course, since it will then be easy to show
precisely what was alleged as the contempt.

The practice governing this proceeding is not prescribed by
statute. Some mode of proving that the alleged . contempt was
not committed is necessarily implied in the opportunity given the

accused to be heard in his defense. A hearing of allegations

merely, without evidence to sustain them, would be nugatory as
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a defense. Accordingly, evidence to disprove the alleged contempt

has always heen received in courts of record, in some cases in the

form of answers to interrogatories, in other cases in the form of

affidavits. In cases of contempt committed before courts of jus-

tices of the peace, the defense may be made in a less formal man-
ner by an oral examination of the accused and his witnesses, or it

may be made by affidavit. The mode of making the proof is not

material, provided it is conformable to the usual practice in analo-

gous cases. But the right to make the proof in some mode is a

substantial one ; and the person accused is entitled to be sworn and

to testify in his own behalf, and to have the testimony of witnesses.

produced by him taken, and a refusal by the justice to receive such

testimony will render a commitment of such person void. People

v. Porter, 25 Hun, 601.

The accused has no right to ask that the matter be transferred

to some other justice upon the ground that the justice before whom
the proceeding is pending is a material witness for him without

whose testimony he could not safely proceed to trial. The case

is not one that can be tried before any other justice. The pro-

ceeding is to be entertained, if at all, before the officer only in

whose presence, actually or constructively, the offense is com-

mitted, and the officer has the right to take into account, in many
instances, his ovtu personal knowledge. The justice is necessarily

both accuser and judge. People v. Williams, 51 App. Div. 102.

If the oifender can show any facts which will excuse his acts

from being considered as a contempt, the justice may discharge

him ; but if the excuse is unsatisfactory, or if he refuses to make

any excuse, the justice will proceed to convict him of the contempt.

No evidence is necessary in such a case, since the justice proceeds

entirely upon such matters as occurred in his immediate presence.

The object of punishing a contempt is to secure that invariable

respect for the laws and for courts which must exist if the laws

or if justice is to be properly administered by the courts. When

a proper apology is offered, the justice may accept it, and omit

to enforce the further proceedings. But when there is a refusal

to apologize, and a persistence in contumacious conduct, the jus-

tice ought to enforce the law with a firm hand; and, if justice

requires it, the punishment should extend to the full limits of the

law.

A justice, who convicts a person of a contempt, must, within

ten days after the conviction, make up, subscribe, and file in the

county clerk's office, a record thereof, stating therein the particu-
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lar circumstances of the offense, and the punishment awarded by

him upon the conviction. Code of Civil Pro. § 2873.

Record of Conviction.

County op Albany, )

Town of Bethlehem,^

Whereas, on the 2d day of June, 1914, one Richard Perry was

brought before the undersigned, a justice of the peace of said town

of Bethlehem, county of Albany, in custody of Henry Hart, a con-

stable of said town, pursuant to a warrant issued by said justice

requiring the said constable to apprehend said Perry and bring

him before said justice at his office in the town aforesaid, to show

cause why he, the said Perry, should not be convicted of a crimi-

nal contempt committed in the presence of said justice, on the

2d day of June, 1914, while engaged in the trial of an action; and

the said Perry, on being brought before said justice, having been

informed of the particular offense of which he was charged, which

is hereinafter stated, and having been given an opportunity to be

heard in his defense thereto, and the said Perry having failed

to show any cause why he should not be convicted of such con-

tempt, and not making any defense to said charge, be it, there-

fore, remembered, that the said Richard Perry is adjudged to be

guilty and is convicted of criminal contempt * in having, on the

2d day of June, 1914, at the office of said justice, in said town,

while said justice was then and there engaged in the trial of a

civil action, wilfully and contemptuously interrupted the trial

thereof, and used language teinding to impair the respect due to

the authority of said justice, by repeatedly declaring in a loud

voice that the witness then testifying in said action was a perjured

villain, and when commanded by said justice to desist, by declar-

ing that he would not, and that no fool justice could close his

mouth whether in or out of court *; and be it also remembered,
that for the contempt aforesaid the said Richard Perry is ad-

judged by said justice to pay a fine of $10 and to be imprisoned

in the county jail of said county for the term of five days, or until

he pays such fine, not exceeding ten days in addition thereto, or

he is duly discharged from imprisonment according to law.

Given under my hand at the town aforesaid, this 2d day of

June, 1914.

JOHN WOOD,
Justice of the Peace.
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The matter between the * * will of course be varied to meet the

facts of the particular case.

The justice should make a warrant of commitment. This war-

rant must set forth the particular circumstances of the offense;

otherwise it is void. Code of Civil Pro. § 2874.

Warrant of Commitment for Contempt.

County of Albany, )

TowH" OF Bethlehem,^

The People of the State of New York, to any constable of said

couiity, and to the keeper of the common jail of said county,

Greeting

:

Whereas, Richard Perry was, on the 2d day of June, 1914,

brought before the undersigned, a justice of the peace of the town

•of Bethlehem, in said county, charged with criminal contempt in

having (recite the particular circumstances of the offense as in the

preceding foim between the * *), and the said Perry, having been

informed of said charge by said justice, and given an opportunity

to be heard in his defense thereto ; and said Perry having failed

to make any defense to said charge; and, whereas, the said Rich-

ard Perry .was thereupon adjudged guilty and convicted by said

justice of the criminal contempt aforesaid, and was adjudged to

pay a fine of $10 and be imprisoned in the county jail five days,

or until such fine is paid, not exceeding ten days in addition

thereto, or he is discharged from imprisonment according to law,

Therefore you, the said constable, are hereby commanded to

take, convey, and deliver the said Richard Perry into the custody

of the said keeper of the said jail; and you, the said keeper, are

hereby required to receive the said Richard Perry into your cus-

tody in the said jail, and him there safely keep during the said

term of five days, and until he pays the said fine (not exceeding

ten days in addition thereto), or is duly discharged according to

law.

Dated this 2d day of June, 1914.

J. WOOD,
Justice.

The statute directs as to the person to whom the fine shall be

paid when collected. Code of Civil Pro. § 2875.
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CHAPTEE VI.

DAMAGES,

§ 1. Damages in Actions on Contracts.

General view of the subject.— The compensation, recompense,

or satisfaction which the law gives to the party injured against

the party causing or producing the injury is termed damages.

As a general rule, the damages ought to be precisely commensu-

rate with the injury. But the cases hereafter cited will show

how far the rule is enforced in actual practice, and how far it is

modiiied or disregarded. In every case, the damages must be

the resiilt of the injury complained of; whether it consists of the

withholding of a legal right, or the breach of a duty legally due

to the plaintiff. General damages are such as necessarily result

from the injury, and they may be proved under a general allega-

tion of damages in the complaint.

The law always presumes some damage to follow from the vio-

lation of any right or duty implied by law, and, therefore, nominal

damages will be awarded, if none greater are proved. But where

the damages, though the natural consequences of the act com-

plained of, are not the necessary result of it, they are termed

special damages, which the law does not imply, and, therefore, in

order to prevent a surprise upon the defendant, they must be
particularly specified in the complaint, or the plaintiff will be
precluded from giving evidence of them on the trial.

There are few instances in which the right to recover damages

to some amount will be disputed if it is conceded that the plaintiff

has established a cause of action. And yet there are a few cases

in which it is said that no damages are recoverable, because the

injury itself was so insignificant as to be beneath the notice of the

law.

But, notwithstanding some exceptional cases, the law generally

gives a remedy by way of damages to the injured party. "Wher-
ever the common law gives a right, or prohibits an injury, it also'

gives a remedy by action." 3 Bl. Comm. 123. "If a statute

gives a right, the common law will give a remedy to maintain that
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Tight; a fortiori, wliere the common law gives a right, it gives a

remedy to assert it This is an injury, and every injury imports

a damage." Lord Holt in Asliby v. White, 1 Salk. 19. "It is

the pride of the common law, that v^herever it recognizes or creates

a private right, it also gives a remedy for a vyillful violation of it."

Yates v. Joyce, 11 Johns. 140, opinion. "It is a general and

very sound rule of \aM, that where an injury has been sustained,

for which the law gives a remedy, that remedy shall be commen-

surate to the injury sustained." Sedgwicic, J., in Roclcwood v.

Allen, 7 Mass. 254. It is a natural and legal principle that the

•compensation should be equivalent to the injury. Shippen,

Ch. J., Bussey v. Donaldson, 4 Dallas, 206.

"The general rule of law is this: Whoever does an injury to

another is liable in damages to the extent of that injury. It mat-

ters not whether the injury is to the property or the person, or the

Tights or the reputation of another." Stoey, J., Dexter v. Spear,

4 Mason, 115. But it is not to be assumed, from this general lan-

guage, that the law will gi^e a remedy for every loss which one

individual may sustain from the acts of another. If the damages

Tesult from fraud, deceit, or malice, there are many cases which

•are actionable. But there are some few instances in which one

person may suffer injury from the acts of another, and yet the

law gives no redress by way of damages.

As a general rule, the measure of damages is a matter of law

\o be determined by the court. "In cases where a rule can be

discovered, the jury are bound to adopt it. That rule is, that the

plaintiff should recover so much as will repair the injury sustained

hy the misconduct of the defendant." Washington, J., in Walker

V. Smith, 1 Wash. C. C. 152. Again, in reference to the rate

of damages on a foreign bill of exchange, the court said: "In

this, as in other cases of contract, the rule by which the amount

or extent of redress should be ascertained is a question of law."

Graves v. Dash, 12 Johns. 17, 23.

Although the law aims at furnishing a compensation to the

injured party, it will be found that there are few instances in

which such a result is actually attained. Where the injury which

results from the acts or omissions of another is from fraud, malice,

or willful wrong, there are several considerations which bear upon

the measure of damages. If the action is founded upon an unpaid

bill or note, or for the price of goods sold, or for the value of

property paid for, but not delivered, compensation will be meas-
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ured by the actual pecuniary loss directly sustained. In such a

case no indirect loss is taken into the account, such as a loss of

profits that might have been made had the contract been per-

formed; nor is any notice taken of the loss sustained by the de-

rangement or disturbance of business produced by the failure to

perform the contract, such as loss of credit, or of business, or

even the insolvency of the injured party. Neither is any allow-

ance made in such a case for mental anxiety and suffering; nor

is any account taken of the time and money expended in pursu-

ing a legal remedy, except such costs, fees, and charges as the.

law allows against the unsuccessful litigant. So, too, the law,

as a general rule, does not change the rule of damages by reason

of the motives of the party who fails to perform his engagement

or contract ; and for that reason the measure of damages is the

same, whether the contract was broken through honest inability

or fraudulent design. There are some cases, however, in which,

the motives of a party may have an influence upon the question,

of damages, and these will be noticed in a subsequent place.

Nominal damages.— The law recognizes a distinction between

nominal and substantial damages. In an action for the recovery

of substantial damages, the object generally is to attempt to obtain

a remuneration for the loss actually sustained, or as near that as

the law will permit. But there are cases in which the injury is

not such as to entitle the complaining party to substantial dam-

ages, and yet the law will permit him to recover nominal dam-

ages. When there is an invasion of a legal right, the law infers

some damage as resulting therefrom, and in the absence of proof

of any particular damages, the law will award nominal damages

if no other. Where a plaintiff proves a valid contract, and a

breach of it by the defendant, he is entitled to recover, at least,

nominal damages. Devendorf v. Wert, 42 Barb. 227 ; Mills v.

Gould, 10 Jones & Sp. 119; Fitch v. Fitch, 3 Jones & Sp. 302;
Buess V. Koch, 52 How. 478 ; Alfaro v. Davidson, 8 Jones & Sp.

87.

By nominal damages is to be understood that a small sum is

given, as a penny or a sixpence, etc. In some cases the amount of

damages recoverable is not important to the plaintiff, except in

so far as it affects the right of recovery. When the object of the

action is to establish a right or title, the recovery of a small sum
is as effectual as a verdict or judgment for a large sum. In an

action for a trespass upon lands, or for injuries to a watercourse.
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or other cases of a similar nature, the amount of damages is fre-

quently quite small. But the judgment in relation to the rights

of the parties is as conclusive as though the largest damages were
awarded.

Where a right of action is given by statute, and the plaintiff is

entitled, on the evidence, to maintain an action, the court ought

not to grant a nonsuit, even though the damages sustained by the

plaintiff are merely nominal. Quin v. Moore, 15 IST. Y. 432, 434.

And the same rule is applicable to those cases in which the com-

mon law clearly gives a right of action for the recovery of some

damages for violating a clear legal right. Where the action is

brought for the purpose of determining a right, as in an action of

trespass to real estate, or the like, and the plaintiff establishes a

right of recovery, then the defendant ought to pay the expenses

resulting from the limitation of the question.

Kemote and consequential damages.— It is a general principle

that every person is liable for the direct and natural consequences

of his acts, but not for the remote results of the act or injury com-

plained of; or, as the rule is commonly stated, he is liable for

those damages which are the natural, proximate, or necessary con-

sequences of his acts, but not for remote or consequential dam-

ages. Knight v. Wilcox, 14 'N. Y. 413 ; Walrath v. Redfield, 11

Barb. 368 ; Ryan v. New York Cent. R. R. Co. 35 N. Y. 210.

In an action for breach of a contract to furnish two gowns to

plaintiff's betrothed, which were agreed to be delivered before a

specified day, on which defendant had notice of the fact that the

plaintiff intended to be married, damages because of the lady can-

celing her engagement by reason of the non-delivery of the gowns,

are too remote and cannot be recovered. Coppola v. Erausharr,

102 App. Div. 306. The inability of a woman to bear children,

as a result of an accident caused by the negligence of the defend-

ant, is too remote and speculative a consequence of the injury

sustained to constitute an element of damages proper to be sub-

mitted to the jury. Lennox v. Inierurban Street Ry. Co. 104

App. Div. 110; Butler v. Manhattan Ry. Co. 143 K Y. 417.

The principle is easily stated, but not always easily applied.

A loss in no way connected with the breach of a contract, al-

though sustained for the purpose of enabling the plaintiff to fulfill

it is too remote to be recoverable as damages in an action for the

breach. Candy v. Candy, 10 Hun, 88. In an action by the pur-

chaser for the recovery of damages arising from a breach of a
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contract to convey lands, fees paid an architect for plans of a

building proposed to be erected upon the premises (Chamberlain

V. Brady, 49 Super. Ct. 484), or moneys expended in excavating

on a mere consent given by the vendor (Styles v. Blume, 61 St.

Eep. 131), are not proper items of damage. But a lessee vi^ho is

unable to obtain possession of the demised premises at the com-

mencement of his term, by reason of a prior lease to another party,

may, under certain circumstances, recover as damages his actual

and necessary expenses incurred in preparing for occupation of

the property. Friedland v. Myers, 139 IST. Y. 432.

Loss of profits is frequently claimed as a part of the damages

arising from a breach of contract, and in some cases the claim has

been sustained and in others has been rejected as too remote.

In an action to recover the price of a steamboat, the defense

vcas that a portion of the machinery was unsound ; that in conse-

quence of such imperfections considerable delay was caused in the

use of the vessel, and the defendant claimed to deduct not only

the amount necessary to remedy the actual defects, but also for

the loss of profits upon the trips which might have been run

during the time the vessel was delayed for the purpose of repairs

;

but the court disallowed the claim as to the profits as too remote.

Blanchard v. Ely, 21 Wend. 342.

So, in an action to recover the price of a steam engine, boilers,

and other apparatus, the defendant cannot recoup the gains and

profits which would have arisen from the use of the engine if it

had been delivered at the time agreed; such damages are too re-

mote. Freeman v. Clute, 3 Barb. 424 ; Griffin v. Colver, 22 Barb.

587. The latter of the cases cited was aflarmed by the Court of

Appeals, and the rule laid down by that court was that where

there is a breach of a contract which stipulates for the delivery, at

a certain day, of a steam engine, built and purchased for the pur-

pose of driving a planing mill, and other definite machinery, the

ordinary rent or hire which could have been obtained for the use

of the machinery whose operation was suspended for the want of

a steam engine may be recovered as damages. Griffin v. Colver,

16 N. Y. 489. The general rule is that the party injured by a

breach of contract is entitled to recover all his damages, including

gains prevented as well as losses sustained, provided they are cer-

tain, and such as might naturally be expected to follow the

breach. S7need v. Foord, 1 El. & E. 602 ; White v. Miller, 71

N. Y. 118 ; Messmore v. New York Shot & Lead Co. 40 IST. Y.
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422 ; Griffin v. Colver, 16 K T. 489 ; Miller v. Edhn, 23 App.
Div. 48; Waheman v. Wheeler & Wilson Mfg. Co. 101 K Y.
205. But mere contingent or speculative gains or losses, with
respect to which no means exist of ascertaining with any certainty

whether they would have resulted or not, are excluded. White v.

Miller, 71 N. Y. 118 ; Griffin v. Colver, 16 IsT. Y. 489 ; Hamilton
V. McPherson, 28 IST. Y. 72.

The general rule that the party injured is entitled to recover all

his damages, including gains prevented as well as losses sustained,

is subject always to two conditions : First, that the damages shall

be such as must have been fairly within the contemplation of the

parties to the contract at the time it was made ; and, second, they

must be certain, not only in their nature, but as respects the cause

from which they proceed. Witherhee v. Meyer, 155 N". Y. 446

;

Rochester Lantern Co. v. Stiles & Parker Press Co. 135 IST. Y.

209.

"The grounds upon which is founded the general rule of ex-

cluding profits in estimating damages, are (1) that in the greater

number of cases such profits are too dependent upon numerous

and changing contingencies to constitute a definite and trustworthy

measure of damages; (2) because such loss of profits is ordinarily

remote and not the direct and immediate result of a nonfulfillment

of the contract; (3) the engagement to pay such loss of profits in

cases of default in performance does not form a part of the con-

tract, nor can it be said, from its nature and terms, that it was

within the contemplation of the parties. Cases arise, however,

in which loss of profits is said to be clearly within the contempla-

tion of the parties, although not provided by the terms of the con-

tract, and where such profits are not open to the objection of un-

certainty and remoteness. An instance of the latter kind is where

the contract is entered into for the purpose, in part at least, of en-

abling the party to fulfill a collateral agreement from which profits

would arise, of the existence of which he informed the other party

prior to the making of the contract. In such cases the loss of

profits from the collateral agreement is clearly within the contem-

plation of the parties, and is not remote or speculative." Paekee,

Ch. J., in Witherhee v. Meyer, 155 JST. Y. 453.

"Prospective profits, so far as they can properly be proved,

and which would certainly have been realized but for the defend-

ant's default, are allowable as damages, although the amount is

uncertain. The rule that damages which are contingent and VlVt

170
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certain cannot be recovered embraces only such as are not the cer-

tain result of the breach, not such as are the certain result, but

uncertain in amount." WaJceman v. Wheeler & Wilson Mfg.
Co. 101 IST. Y. 205.

Where the lessor of a dairy has been guilty of a breach of his

agreement to put the barns on the premises in a good state of re-

pair, the lessee cannot recover the damages sustained by injuries

to the cows and young cattle, or the increase of food and the de-

crease of produce resulting from the state of the barns, because

these damages are altogether too remote and contingent. Darivin

V. Potter, 5 Denio, 306. So where the lessor of an office has failed

to perform his covenant to keep the roof of the building in repair,

by reason of which water came through the roof, rendering the

leased premises damp and unhealthy, and causing the lessee to con-

tract pneumonia, no action for damages caused by such sickness

can be maintained, as such damages are too remote, and not within

the reasonable contemplation of the parties, and not the immediate

or natural result of the breach. Eschbach v. Hughes, 7 Misc. 172.

In cases of deliberate or malicious wrong, the law generally

gives very liberal relief; and in cases of reckless or mischievous

acts which are injurious to others, and even where exemplary dam-

ages are not claimed, the party in the wrong is frequently made
answerable for consequences very remote from the original act.

In one old case the defendant threw a squib into the market-

house, which fell on the stall of a ginger-bread seller; he, to save

himself, threw it on another stall; the proprietor of the second

stall also threw it off, and, in so doing, it struck the plaintiff and

put out his eye; here it was held that the injury was the direct

and immediate act of the defendant, and that he was liable for

the damages. Scott v. Shepherd, 2 W. Bl. 892. So, where the

defendant went up in a balloon, which descended in the plaintiff's

garden, a short distance from the place of ascent, and the defend-

ant, being entangled and in a perilous situation, called for help,

and a crowd of people broke through the fences into the plaintiff's

garden, and beat and trod down his vegetables and flowers, it was
held that, though ascending in a balloon was not an unlawful act,

yet, as the defendant's descent, under the circumstances, would
ordinarily and naturally draw the crowd into the garden, either

from a desire to assist him or to gratify a curiosity which he had
excited, he was answerable for all the damage done to the garden

of the plaintiff, including that done by the crowd. Gwille v.
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Swan, 19 Johns. 381. So, where the defendant, having quarreled

"with a boy, pursued him with a pickax, and followed him into the

plaintiff's store, where, in his effort at flight, he committed unin-

tentional damage, the defendant was held responsible for the dam-

age done. Vamdenhurgh v. Truax, 4 Denio, 464.

In actions for breach of contract.— As has been stated, there

may be a recovery of nominal damages for a breach of contract

where there is an absence of proof of any particular damage.

Where substantial damages are claimed, two classes of cases are

to be considered in which the measure of damages depends upon
entirely different principles. In the one class of cases the measure

of damages is compensation for the loss sustained by reason of

the breach of contract. In the other class of cases, the contract

itself furnishes the measure of damages. The latter class em-

braces the cases in which the parties to a contract have stipulated

that in case of a failure by one of the parties to perform its con-

ditions he shall pay to the other a specified sum as his damages

by reason of the breach. Stipulations of this nature will be en-

forced in a proper case, though they are not held in favor by the

law ; and, in other cases, under different circumstances, such stipu-

lations may be disregarded, as will be noticed hereafter.

Although a contract fixes the sum which a party is to receive

for its performance by him, it does not follow that he is entitled

in every case to recover that sum from the other party as his dam-

ages for being prevented from earning that sum through the fault

of the othe rparty to the contract. In an action for a breach of

contract, the measure of damages is not the price stipulated to be

paid on full performance, but the actual injury sustained through

the defendant's default.

In an action for the breach of a contract, in not furnishing

freight for transportation as the defendant agreed, the plaintiff

claimed to recover the entire price agreed upon for the transporta-

tion of a number of horses upon a canal-boat. It was shown that

the plaintiff tendered performance on his part, and that there was

a neglect or refusal on the part of the defendant; yet the court

held that the measure of damages was not the sum or price agreed

to be paid on performance, but that it was limited to the actual

loss and injury sustained by the defendant's nonperformance.

Shannon v. Comstoch, 21 Wend. 457. So, where the plaintiff was

employed by the defendant to do certain work, and he commenced

and partially performed the job, but the defendant then counter-
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manded the order, though the plaintiff went on and completed

the job, and then sued to recover the stipulated price, it was held

that he could not recover that sum, and that the measure of dam-

ages was a compensation for the work done before the counter-

mand, including the materials furnished, and also such damages

as resulted from the defendant's breach of the contract. Clarlc v.

Marsiglia, 1 Denio, 317.

In an old case the action was founded upon an agreement by

the defendant to purchase a horse, and the agreed price was to

be settled thus: The defendant was to pay one barleycorn for

the first nail in the horse's shoes, and then to give two for the

second, and afterward doubling the number for each nail in the

shoes. It appeared that there were thirty-two nails in the shoes,

and that the quantity of barley, at the agreed rate, would amount

to 500 quarters. The judge who tried the case directed the jury

to disregard the contract, and to give the value of the horse as

damages, which was £8, which was done. James v. Morgan, 1

Levinz, 111. And see Thornborow v. ^Yhiteacre, 2 Ld. Eaym.
1164. Such extreme cases, however, are rare, and when they do

occur, the decision is put upon the ground that the contract is

imconscionable, and the court gives judgment for such sum as is

reasonable and just, without regarding the terms of the contract.

In an action by an assignee of a right of action for a

breach of warranty, the measure of damages is the same as

though the action had been brought by the assignor. Sweet v.

Bradley, 24 Barb. 549. In such a case the assignee is entitled

to recover the full amount of the claim or demand without any

reference to the sum which he may have paid for it. Tb. But
there are cases in which the plaintiff may have a sufficient title

or interest in a claim or demand, or in property, to entitle

him to maintain an action, although he may not be entitled to

recover the entire or full value. And in an action between the

general owner of property and one having only a lien upon it,

or a special interest in it, when the latter prevails, his damages are

limited to the amount of his lien or special interest. Seaman v.

Luce, 23 Barb. 240; Rhoads v. Woods, 41 Barb. 471. Where
there is neither fraud nor an express agreement to pay damages,

the general rule is that no damages are recoverable for anything

which occurs antecedent to the closing of the contract ; and, there-

fore, no damages can be allowed for the time spent in making a

contract which is subsequently broken. Durhee v. Mott, 8 Barb.
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423, 427. And, In an action for the breach of a contract, the de-

fendant may show, if he can, that the fulfilment of the contract

would have costs the plaintiff more than he was to receive from

the defendant for such performance. Ih.

If one contracts for board and lodgings, for a specified time

at an agreed price, and he subsequently leaves before the expira-

tion of the time, without jvist cause, the other party will not be

entitled to recover the stipulated price as damages, but merely

the actual damages sustained by the breach of the contract. Wil-

son V. Martin, 1 Denio, 602 ; Spencer v. Halstead, 1 Denio, 606

;

Strakosch v. Wraj, 6 Misc. 207 ; Lydecher v. Valentine, 71 Hun,
194; Wetmore v. Jaffray, 9 Hun, 140; Beich v. McCrea, 13 N.

Y. Supp. 650. See also De Lavallette v. Wendt, 11 Hun, 432, 75

]Sr. Y. 579. But if the contract provided that there should be no

deduction in case of absence, the plaintiff may recover the full

stipulated price. Wilkinson v. Davies, 146 N. Y. 25. Where a

contract is made for the use of lodging-rooms for a specified

period, and the defendant occupies them a small portion of the

time and then leaves them Avithout reasonable excuse, the plaintiff

will be limited to the damages actually sustained by the breach.

Greene v. Waggoner, 2 Hilt. 297. But if the defendant claims

that anything has been received, or might have been received, for

the use of the rooms by way of mitigation of damages, the burden

of proof is on him, for the plaintiff is not bound to show afiirma-

tively that he could not have rented the rooms. Ih. See Costigan

v. Mohawk & Hvdson B. B. Co. 2 Denio, 609 ; Fancher v. Pinon,

IS Misc. 385.

In an action by one partner against the other, for dissolving

the partnership in violation of a provision fixing its continuance

for a certain term, the plaintiff may recover probable profits for

the time intermediate the dissolution and the end of the term

contracted for. Bagley v. Smith, 10 IST. Y. 489 ; Bart v. Laimheer,

107 ISr. Y. 664. And evidence as to the amount of past profits is

admissible as a means of estimating the damages sustained. Bag-

ley v. Smith, 10 ]Sr. Y. 489.

In an action for a breach of a continuing covenant to keep in

repair a gate upon the plaintiff's lands, the measure of damages

is not such a sum as will enable the plaintiff to repair or rebuild

the gate, but nominal damages for the breach, and such addi-

tional actual damages as may have accrued to the plaintiff by the

entry of cattle upon his lands, or otherwise, in consequence of the
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defendant's neglect. Beach v. Crain, 2 'N. T. 86, S. C. 2 Barb.

120. In such a case the covenant is a continuing one, and a re-

covery in one action does not bar another action for damages sub-

sequently accruing from a neglect to make such repairs. lb. But

a bond conditioned to furnish the obligee and his wife with all

necessary meat, drink, lodging, washing, clothes, etc., during both

and each of their natural lives, is an entire contract, and a fail-

ure by the obligor to provide for the obligee and his wife accord-

ing to the substance and spirit of the covenant, amounts to a

total breach; and full and final damages may be recovered, for

the future as well as the past. Shaffer v. Lee^ 8 Barb. 412.

In an action on an instrument which purports to assign a judg-

ment, when there was, in fact, no such judgment, the measure of

damages is the value of the property owned by the alleged judg-

ment debtor, and which might have been taken on an execution

at the time of the pretended assignment, not exceeding the amount

of the alleged judgment. Jansen v. Ball, 6 Cow. 628.

Where, on assigning a judgment against several defendants, the

assignor has covenanted that the whole amount is due and unpaid,

when in fact the only solvent judgment debtor has been released,

the measure of damages recoverable by the assignee is the differ-

ence in the value of the judgment as it was when transferred and

as it would have been had the release not been executed. Bennett

V. Buchan, 61 K Y. 222.

A telegraph company received from the plaintiff a message in-

forming the person to whom it was addressed where he could get

a certain sum of money, which message was, by the negligence of

the company, delayed until it was too late for the money to be

used as the plaintiff intended, in consequence of which neglect he

lost a valuable contract, and was also compelled, by the terms

of his contract, to pay a large sum in damages. But the company
was not informed that the money was intended for any particular

use, and it was held that the plaintiff could not recover of the

company anything more than the amount paid for the message,

and the amount of interest which accrued on the sum specified in

the message during the time it was delayed. Landsberger v. Mag-
netic Telegraph Co. 32 Barb. 530. See Baldwin v. United States

Tel. Co. 45 ]Sr. Y. Y74.

The well-settled rule in such cases is that the damages must be

such as may fairly be supposed to have entered into the contem-

plation of the parties when they made the contract; that is, they
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must be such as might naturally be expected to follow its violation.

Landsberger v. Magnetic Telegraph Co. 32 Barb. 530. See

Griffin v. Colver, 16 IST. Y. 489 ; Hadley v. Baxendale, 9 Exch.

341 ; Hamilton v. McPherson, 28 N. Y. 72 ; Witherhee v. Meyer,

155 K Y. 446.

The measure of damages for delay in fulfilling a contract to

repair a vessel, by reason of which the other party lost the use

of it in the meantime, is the rent or price which would be paid

for the charter of the vessel during the period of delay, and not

the probable profits. Rogers v. Beard, 36 Barb. 31.

Where there is an executory contract for the performance of

work, and it is provided that payments shall be made as the work
progresses, but the contract is rescinded by the employer by a

refusal to fulfill it, and the other party consequently abandons

the work, the covenants for the payment of instalments subsequent

to the time at which the work was abandoned, though independ-

ent covenants, become mere penalties, and the measure of damages

is merely the actual losses and expenditures of the party employed.

Skinner v. White, 17 Johns. 357. According to the well-settled

rule respecting the measure of damages in an action for a violation

of an executory agreement, the party who has been wrongfully de-

prived of gains and profits may recover as an equivalent, and by

way of damages, only the difference between the contract price and

the amount which it would have cost him to perform the contract.

Bimhack v. Hollender, 29 Misc. 640 ; Devlin v. Mayor, 63 ]^. Y.

8 ; Masterton v. Mayor, 7 Hill, 61. The rule of damages for the

unauthorized use of a machine in violation of the restriction of a

contract, is the difference between the cost of doing the work by

such machine and by other available methods, and not the entire

profits of the contracts in which such machine was used by the

defendant. New York Bank Note Co. v. Hamilton Bank Note

Engraving Co. 180 IST. Y. 280. In an action brought for breach

of a contract to dye certain ribbons which were so treated as to

be worthless to plaintiffs,—Held that it was error to award dam-

ages for the full value of the ribbons, without regard to whether

they were absolutely valueless or not. Emmerich v. Chagnay, 92

]Sr. Y. Supp. 336; Parsons v. Sutton, 66 N. Y. 92; Wright v.

Bank of Metropolis, 110 jST. Y. 245 ; Dillon v. Anderson, 43 N.

Y. 237; Roberts v. White, 73 K Y. 380. Where there is no

market value or price applicable to the article or labor covered by

a contract which may be used as a basis for fixing damages against
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a defaulting party, the party who has been injured may fix and

determine his loss and damages by evidence of what it would have

actually cost him to have performed his contract, and showing in

this manner the apparent profit which he would have realized.

Snell V. Remington Paper Co. 102 App. Div. 138 ; Masterson v.

Mayor, etc., of Brooklyn, 7 Hill, 61 Kelso v. Marshall, 24 App..

Div. 128; Todd v. Gamhle, 148 N. Y. 382. A contractor who is

prevented by the other contracting party from completing his con-

tract may sue upon a qioantum meruit for the work done and in

such action recover as damages what he has fairly and reasonably

expended in the performance of or under the contract. Simmons
V. Ocean Causeway, 21 App. Div. 30.

Where work is done under a special contract, at estimated

prices, and there is a deviation from the original plan, by consent,

the estimates are to be the rule of payment so far as the special

contract can be traced, and for the extra labor the party is entitled

to recover upon a quantum meruit, with the addition of such sums

as may be requisite to compensate for the extra expense caused by

the defendant's interruption of the work. Dubois v. Delaware &
Hudson Canal Co. 4 Wend. 285, 8. C. 12 Wend. 334, 15 Wend.
87.

So, where work is to be done according to a certain plan, and

for a specified sum, and the parties abandon the plan by consent

so that it is impossible to trace the contract in the work done, the

measure of compensation is the value of the work, which may be

recovered as though no contract had been entered into. Hollin-

sead V. Mactier, 13 Wend. 276. But where there is a special con-

tract to do specified work at stipulated prices, and the employer

is to furnish the materials, which he does for a part of the work,

and then neglects to furnish the rest of the materials in season,

in consequence of which the laborer abandons the job, the measure

of damages is not the value of the work done by estimating its

value as though no contract had been made, but the recovery must
be governed by the contract price, unless the plaintift' shows afiirm-

atively that the defendant's neglect rendered the work more ex-

pensive, or that it had to be done at a less favorable season of the

year, at an additional expense. Koon v. Greenman, 7 Wend. 121.

As to the rule where an employee is improperly discharged, see

Zender v. Seliger Toothill Co. 17 Misc. 126. Plaintiff had a con-

tract with defendants for his services as traveling salesman during

the year 1900, to receive as compensation commissions upon goods
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sold in addition to his traveling expenses, and was discharged on
the first of September. Held, that he was entitled to recover from
defendants damages on the basis of the last four months' commis-
sions earned the previous year, but was not entitled to recover the

amount of hotel bills and traveling expenses paid by him after he
was discharged. Cross v. Floreslieim, 102 App. Div. 498;
Brightson v. Claflin Co. 180 IST. Y. 76; Lavens v. Lieh, 12 App.
Div. 487. When an attorney is retained for a particular case, and
is discharged without cause, the measure of damages is ordinarily

the stipulated compensation. Marsh v. Holbrooke 3 Abb. Ct.

App. Dec. 178 ; Grant v. Langley, 34 Misc. 776.

Where an employee improperly abandons his employer's ser-

vice, in a case where he had hired out to serve for a specified

time, the legal measure of damages is the difference between the

wages agreed to be paid to the defendant and the price which tho

plaintiff was obliged to pay for labor to supply his place. Peters

V. Whitney, 23 Barb. 24. Injuries which may occur to the plain-

tiff's crops by reason of the defendant's leaving the service cannot

be considered, "and evidence of such damages is inadmissible. Ih.

There are cases in which a party is excused from the full per-

formance of a special contract, in the event of sickness or death.

In such cases the laborer may recover the actual value of the

services rendered. Wolfe v. Howes, 20 IST. Y. 197. But the re-

covery must be for what the services are reasonably worth ; and if

they have not been worth anything, there can be no recovery.

Clark V. Gilbert, 32 Barb. 577. The contract price which was to

be paid for the completed service is not the measure of compen-

sation for the partial and interrupted service. lb. In an action

for the recovery of the value of services rendered under a con-

tract which was void by the Statute of Frauds, because the con-

tract was not to be performed within a year, the plaintiif may
recover according to the contract price, if there is no other evi-

dence of value given by either party. Nones v. Homer, 2 Hilt.

116. But where the agreement provides that services are to be

paid for in land, or by a permanent lease of land, the contract is

void by the Statute of Frauds, and the measure of the damages is

the value of the services rendered, not the value of the land or of

the lease. Erben v. Lorillard, 19 N. Y. 299. If a void contract

is fully performed by the person rendering the services, the com-

pensation fixed by the contract will be the measure of the recovery.

Van Valkenburg v. Crojfut, 15 Hun, 147. But when at the
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commencement of the term of service the plaintiff was ignorant

of the business in which he was employed, and ordinary skill

therein was acquired only by instruction and practical experience

for a considerable time, the rate of compensation fixed by the

void agreement for the entire term is not even prima facie evi-

dence of the value of services rendered for only a portion of the

time. Oalvin v. Prentice, 45 IST. Y. 162.

The law conclusively assumes that interest is the measure of

damages for delay in the payment of money owing upon contract.

Loudon V. Taxing Dist. of Shelby County, 104 U. S. 771. In an

action upon a bill of exchange or a promissory note, where there

is no question made as to the currency or rate of exchange, the

rule is established by law, and is fixed and arbitrary. The plain-

tiff will recover precisely the legal rate of interest, neither more

nor less. The actual damages may be, and they frequently are,

much greater. The nonpayment of the money at the time when
it was due may have been a cause of great inconvenience to the

creditor, or it may have caused him serious and positive loss, even

to the extent of causing him to fail in business. And yet, the

law does not take into account these remote results, nor allow any

damages for them. But while it is true that the creditor cannot

recover anything but the legal rate of interest, he is also relieved

from proving any damages whatever. And if the money is not

paid or tendered when it is due or before action is brought, the

plaintiff will recover legal interest, even though he could not have

loaned out the money for interest if it had been duly paid.

For a discussion of the subject of interest as damages, see Vol.

I, p. 862.

Sales of personal property.— In actions for the recovery of dam-

ages for the breach of contracts relative to the sale of personal

property, there may be several distinct classes of cases. The
vendor may neglect or refuse to deliver the goods sold, whether

the purchase price has been paid or not; the vendee may refuse

to accept or pay for the articles purchased ; there may be a breach

of warranty in relation to the quality or quantity of such article,

or there may be a failure of title to it. In all such cases the

injured party is entitled to relief by way of damages.

Where goods or chattels, are sold and delivered without any

express agreement as to price, the vendor is entitled to recover the

fair market value of the articles delivered, which will constitute

the measure of damages. The mode of proving value has been
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noticed. Interest is not ordinarily recoverable upon a running

account for goods sold, but may be in exceptional cases. Gray v.

Central R. R. Co. of New Jersey, 15T N. Y. 483.

In an action by a vendee against a vendor for the recovery of

damages for the nondelivery of goods, merchandise, or chattels,

pursuant to the contract of sale, the measure of damages is the

difference between the market value of the article contracted for

on the day when it ought to have been delivered, and the price

which, by the terms of the agreement, was to have been paid for it.

Dana v. Fiedler, 12 E". T. 41 ; McKnigU v. DunUp, 6 IST. Y. 53Y

;

Billings v. Vanderheeh, 23 Barb. 546 ; Cahen v. Piatt, 69 JSF. Y.

348; Windmuller v. Pope, 107 K Y. 674; Delafield v. Armshy
Co. 62 App. Div. 262 ; Eiseman v. Heine, 2 App. Div. 319. An
action was brought for breach of a contract for the sale of 5,000

tons of Crescent Coal by defendants who controlled the entire out-

put of the Crescent colliery situated in Pennsylvania, to be de-

livered free on board railroad cars for shipment to Chicago.

Held, that the damages of plaintiff depended upon the market

price at which he could have purchased the coal at the time and

place of delivery; if coal could not be obtained at the Crescent

mines, evidence of the price of similar coal at places not distant,

or in other controlling markets, would be proper, not for the pur-

pose of establishing the market price at another place, but for

the purpose of showing the market price at the place of delivery

;

and that it was error to permit proof of the highest retail price

of Crescent coal at Chicago during the season the coal was to be

delivered, and the freight rates from the mines to Chicago.

O'Oara v. Ellsworth, 85 App. Div. 216; Dana v. Fiedler, 12 IST.

Y. 40 ; Cahen v. Piatt, 69 ¥. Y. 348.

Market value is the price at which goods can be replaced for

money in the market; not the retail price for which they are

sold. O'Gara v. Ellsworth Ih.j Wehle v. Haviland, 69 'E. Y.

448. Where property should have been delivered at any time

within a certain period, the law, in regulating the measure of

damages, contemplates a range of the entire market and the

average of prices as thus found, running through the period of

time. Ih.; Smith v. Griffith, 3 Hill, 333; Durst v. Burton, 47

]Sr. Y. 167. Where no precise day is fixed for the delivery, but

the articles are to be delivered "on or about" a specified day, the

vendee will not be limited to the difference between the contract

price and the market value on the precise day named, but he may
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recover the difference between the contract price and the market

value within a reasonable time after that day. Kipp v. Wiles,

3 Sandf. 585.

Evidence as to the price need not be confined to the precise-

time when the contract was to have been performed. It may some-

times be impracticable to show the price at the precise time, and

hence evidence of the price for a brief period before and after the-

time may be given, not for the purpose of establishing a market,

price at any other time, but for the purpose of showing as well as

practicable the market price on the day when the contract was to

have been performed. So it may not always be practicable to-

show the price at the precise place of delivery. There may have

been no sale of the commodity there, and hence evidence of the

market price at places not distant, or in other controlling markets-

may be given, not for the purpose of establishing a market price

at any other place, but for the purpose of showing the market price

at the place of delivery. Calien v. Piatt, 69 JST. Y. 348. See

Durst V. Burton, 4:7 N. Y. 167. But where there is a market,

price at the place fixed for the delivery or goods under a special

contract of sale, evidence of the market price at other places is not

admissible. Gregory v. McDowel, 8 Wend. 435. In ascertaining

the market value, the evidence must be confined to the actual mar-

ket value, and the defendant cannot inquire into the probable-

effect of throwing upon the market the quantity which he was to-

deliver. The inquiry is, at what price the vendee could have pur-

chased the commodity in market, not what he coiild have sold

it for if it had been delivered. Dana v. Fiedler, 12 'S. Y. 40,,

8. C. 1 E. D. Smith, 463. In such a case the defendant cannot,

be permitted to give evidence as to its market value in quantities,

equal to that named in the contract, unless it is first shown, as.

a matter of fact, that there is a market price for it in such quan-

tities, nor can he go into a speculative inquiry as to the usual

difference between prices on large and small lots, unless it appears-

that it was, or could be, purchased at the time and place for deliv-

ery, in the quantity specified in the contract. 76.

Where there has been a purchase of goods and a failure to-

deliver, interest must be allowed as a part of the damages, and the-

allowance or disallowance is not a matter of discretion with the-

jury. Dana v. Fiedler, 12 IST. Y. 40.

If there is an agreement to delivery a specified quantity of prop-

erty, and the vendor partially performs the contract by delivering;
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a portion of it, but he neglects or refuses to deliver the residue,

the only damages recoverable are such as result from the nonde-

livery of such residue. McKnight v. Dunlop, 5 iN". Y. 537. But
where the vendor, in an executory contract for the sale of an en-

tire parcel of goods, has, by disposing of a part thereof, put it

out of his power to render a full performance, the proper measure

•of damages, in an action brought against him by the buyer, is not

merely the difference between the price and the value of the por-

tion which the vendor was unable to deliver, but such difference

upon the whole parcel. Crist v. Armour, 34 Barb. 378. If, how-

ever, the contract is for delivery of all the grain raised upon speci-

fied lands, and it is to be delivered in merchantable order, an

offer to deliver all that grew upon the land, when three-fourths of

it was unmerchantable, is not an offer of performance, and it

leaves the buyer at liberty to treat the contract as broken; and,

in that case, his measure of damages would be the difference be-

tween the contract price and the market price of the merchantable

part of the grain, together with the sum he had advanced on the

contract, and interest thereon. Hamilton v. Ganyard, 34 Barb.

204.

In an action by the purchaser of goods against the vendor for

damage done to them between the sale and delivery, the measure

of damages is the difference between the actual value of the goods

in their damaged and in their undamaged state. Gerard v. Prou-

ty, 34 Barb. 454. The price paid by the purchaser is not a crite-

rion of the actual value of the goods in their undamaged state. It.

Having thus briefly considered the measure of damages as

against the vendor, when he fails to deliver the article contracted

for, a few cases will be noticed for the purpose of showing the

rule of damages in case the purchaser refuses to accept the article

•or to make payment.

It is well settled that a vendor of personal property when the

vendee has declined to take the property and pay for it, ordinarily

has the choice of any of three methods to indemnify himself

ao'ainst loss: 1. He may store or retain the property for the

vendee and sue him for the entire purchase price ; 2. He may sell

the property and recover the difference between the contract price

and the price obtained upon the resale; or, 3. He may keep the

property as his own and recover the difference between the market

value at the time and place of delivery and the contract price.
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These remedies are not concurrent and the proper measure of

damages depends upon the remedy pursued.

The rule that the measure of damages for a breach of contract

of sale by the vendee is the difference between the contract price

and the market value has no application to the breach of a contract

for the manufacture and sale of a commodity unless it appears

that upon the breach by the vendee the vendor could have placed

the commodity upon the market and thus have relieved himself

from the consequences of the vendee's default. See Todd v.

Gamble, 148 ISL T. 382.

Where a contract is made v?ith a mechanic for the manufacture

of an article in the way of his trade, and he makes the article and

tenders it to the person who ordered it, but who refuses to accept

and pay for it, the mechanic may deposit the article with a third

person, and give notice thereof to the purchaser, and then main-

tain action upon the contract, and recover the price agreed on aa

the measure of damages. Bement v. Smith, 15 Wend. 493. But
see Dryfoos v. Uhl, 69 App. Div. 118.

Where a contract is made for the sale and delivery of a speci-

fied quantity of articles at a specified price, and the vendor de-

livers a part of the articles, and is willing and offers to deliver

the residue, but the vendee, without legal excuse, reftises to, re-

ceive them, the vendor may sue for the value of the portion so

delivered, and may recover their full market value without refer-

ence to the price fixed in the contract. Terwilliger v. Knapp, 2
E. D. Smith, 86.

In an action for the breach of a contract in which the purchaser

agreed to receive and pay for specified goods, at a fixed price, at

an agreed time and place, the vendor may recover the difference

between the contract price and the market price; but if no evi-

dence is given as to the value of the property, the plaintiff is not

entitled to recover more than nominal damages. Billings v. Varv-

derheck, 23 Barb. 546.

Where there is a sale of goods which are to be paid for by a

bill or note, payable at a future day, and there is a neglect or

refusal to deliver such bill or note as agreed, the vendor may sue

immediately for the breach of the special agreement, and recover

as damages the whole value of the goods, allowing a rebate of

interest during the stipulated credit. Hanna v. Mills, 21 Wend.
90 ; Rinehart v. Olivine, 5 Watts & S. 157.

Where there has been a sale of goods or chattels at a certain
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price, to be delivered at a specified future time, and before that

time arrives the purchaser notifies the vendor that he will not

accept the goods, the measure of damages for a breach of the con-

tract is the difference between the contract price and the market

price on the day fixed for delivery, and not on the day when notice

was given that the goods would not be received. Leigh v. Pater-

son, 8 Taunt. 540 ; Phillpott v. Evans, 5 Mees. & Wels. 475 ; Steiv-

art v. Cauty, 8 Mees. & Wels. 160 ; Boorman v. Nash, 9 Barn. &
Cress. 145.

Breach of warranty.—In an action for a breach of warranty on

a sale, where there is no fraud in the transaction, the measure of

damages is, as a general rule, the difference between the value of

such an article as it was warranted to be, at the time of the sale,

and the value of the inferior article sold. Voorhees v. Earl, 2

Hill, 288 ; Muller v. Eno, 14 IST. Y. 597, 600.

In an action for a breach of warranty of soundness in the sale

of a horse, the measure of damages is the difference between his

value at the time of the sale, considering him as sound, and his

value with the defects alleged and proved. Fales v. McKeon, 2

Hilt. 53 ; Comstock v. Hutchinson, 10 Barb. 211 ; Cary v. Gru-

man, 4 Hill, 625 ; Sharon v. Mosher, 17 Barb. 518 ; Rich v.

Smith, 34 Hun, 136. Plaintiff purchased for the lump sum of

$175 a horse, carriage and harness, under an express warranty

that the horse was sound, but the horse died of a chronic disease

shortly after the sale. Held, that it was error to allow the recov-

ery of $175, as on a rescission of the contract of sale, without a

previous tender of the carriage and harness, and a direction by the

court that they be returned did not aid the judgment, and as dam-

ages sustained by the plaintiff because of the breach of warranty,

the recovery could not be for the purchase price as such, but must

be limited to the difference in the value of the articles with the

horse as warranted and with the horse as he actually was, of which

there was no proof. McCarthy v. Ellers, 107 App. Div. 219. This

is the measure of damages in case of a breach of a general warranty

of personal property sold. Where, however, the warranty is spe-

cial, having reference to a particular purpose for which the prop-

erty is to be used, out of the ordinary course, a different rule

applies. In the latter class of cases the vendee is entitled to re-

cover, in case of a breach of the special warranty, such damages

as arise naturally in the usual course of things from the breach

itself, or such as may reasonably be supposed to have been con-
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templated by the parties when making the contract as the prob-

able result of the breach. Passinger v. Thorhum, 34 N. Y. 634

;

Rich V. Smith, 34 Hun, 136 ; Domnierich v. Garfunkel, 28 Misc.

433.

Where material is sold to be manufactured into articles of

merchandise, with warranty of its quality for that purpose, the

proper measure of damages for a breach of the warranty is the

difference in value between the article made of the defective

material and similar articles made of material equal to the war-

ranty. Parks V. Morris Ax & Tool Co. 54 JST. Y. 586; Jones v.

Mayer, 16 Misc. 586. So where seed is sold with a warranty of

its character, the proper measure of damages is the difference in

value between the crop raised from the defective seed and the crop

that seed of the character warranted would have produced that

year. White v. Miller, 71 IST. Y. 118 ; Passinger v. Thorhum,
34 J^. Y. 634. So in an action for damages sustained because of

a breach of an express warranty to so construct a freezer that

chickens could be kept flicrein in perfect condition, the proper

measure of damages is the difference between the value of the

freezer as constructed and its value as it would have been if made
according to contract, together with the market value of the

chickens lost, less the cost of getting them to market and fees of

commission men charged on sale. Beeman v. Banta, 118 ~S. Y.

538. So in an action for damages for a breach of warranty that

a horse was "sound, kiud, and true, and gentle and quiet in har-

ness and suitable for use by plaintiff in his profession as a phy-

sician, to drive in harness as a carriage horse," the plaintiff may
recover for injuries sustained by him and his wagon in conse-

quence of the kicking, bolting, and running away of the animal

warranted. Bruce v. Fi^s, Doerr & Carroll Horse Co. 47 App.

Div. 273. But the plai.itiff cannot recover damages to his wagon
to which he harnessed the horse after discovery of its vicious and
dangerous character. Ih. If, after the breach of a warranty on

the sale of a horse, the animal is returned to the seller, who ac-

cepts and retains it, the measure of damages in such case is the

purchase price of the horse. Lewis v. Doyle, 13 App. Div. 291.

Where a plaintiff purchased coal dust, stating at the time to

the seller that he wanted it to use in making brick, and that if it

had in it any soft dust it would destroy his brick, and the de-

fendant sold it with a warranty that it was free from soft coal

dust, the latter was held liable for injury to the brick from the
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presence of soft coal dust in the dust delivered. Milbum v. Bel-

loni, 39 N. Y. 53. And where goods were sold by sample upon a

warranty or representation that they were of a specified quality,

which they were not, and the plaintiff recovered as damages the

difference between the price obtained on a resale and that which

would have been obtained had the goods been of the quality repre-

sented, this recovery was sustained by the court. Robert v. Cart-

er, 28 Barb. 462, S. C. 17 How. 524. The price realized on a

second sale is admissible as one mode of determining the value.

Beggio v. Braggiotti, 7 Cush. 166 ; Foster v. Bodgers, 27 Ala.

602. And proof of the amount for which goods were sold at

auction is admissible as a circumstance to be considered on the

question of value ; but it is neither 'conclusive, nor, in general,

sufficient, without other proof. Beruiud v. Peck, 2 Hilt. 137.

There is sometimes a warranty of quantity, either expressed or

implied; and in that case the purchaser is entitled to have the

article made equal in quantity to what the warranty declared it to

be ; but he is not legally entitled to claim damages by way of re-

muneration for injuries remotely sustained in consequence of the

deficiency.

A warranty as to the title of property sold may be expressed or

implied; and, when the warranty is established, the measure of

damages is the same in both cases.

In an action brought for a breach of an implied warranty of

title in the sale of a horse, the measure of damages is the price

paid, the interest thereon, and the costs recovered against the

purchaser or his vendee, in case of a suit by the true owner and a

recovery by him, provided due notice of such action was given to

the vendor ; but the costs and expenses of the defendant in making

his defense are not recoverable. Armstrong v. Percy, 5 Wend.

535 ; Blasdale v. Babcock, 1 Johns. 517 ; Beggio v. Braggiotti, 7

Cush. 166; Jeter v. Olerm, 9 Eich. Law (S. C), 374. If no

notice of the action is given to the vendor, the measure of damages

for the breach of the implied warranty of title is the amount of

the purchase price, with interest thereon. Burt v. Dewey, 31

Barb. 540, 543.

A pawnbroker who sells a chattel as a forfeited pledge, merely

undertakes that the subject of the sale is a pledge, and irredeem-

able, and that he is not cognizant of any defect of title to it. He
is not liable to his vendee upon an implied warranty of title, even

though the pledgor had no title to the property, and the true

171
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owner subsequently reclaims his property. Morley v. Attend

horough, 3 Exch. 500. So, on sales by officers of the law, there is

no implied warranty of title. Id. 514, note and case cited.

When a vendor is liable for a breach of an express warranty,

he may also be liable for the expenses of a litigation which has

resulted from acting upon his warranty. If the vendor of a horse

sells him with a warranty of soundness, and the vendee, relying

thereon, resells him with a similar warranty, and is subsequently

sued by his vendee, and he then offers the defense of the action to

his vendor, who does not interpose, and the party defends the

action himself, he will be entitled to recover the costs of such

defense from the original vendor as a part of the damages occa-

sioned by his breach of warranty. Lewis v. Peahe, 7 Taunt. 153.

So, where the defendants had sold the plaintiff a picture, war-

ranted to have been painted by Claude, but, in fact, not painted by

him, and the plaintiff sold it to a third party with like warranty,

and the second vendee sued the plaintiff on the warranty, and re-

covered damages and costs, it was held that if the second sale was

a hona fide sale, the plaintiff could recover the costs paid to such

second vendee. Pennell v. Woodhurn, 7 Carr. & Payne, 117.

But in such eases the vendee from the first vendor must act in

good faith and with proper care, or he cannot recover such costs

as may result from the breach of a warranty made by him, as will

be seen from the following case: The plaintiff purchased a horse

of the defendant, with a warranty of soundness, and he then re-

sold it, with a like warranty, to A. ; some months afterward A.

returned the horse, finding it to have been unsound at the time of

the sale ; the plaintiff declining to take it back, A. brought an

action on the warranty, the plaintiff gave the defendant notice

that the horse was returned to him as unsound, and that an

action was brought; the defendant disregarding this notice, the

plaintiff defended the action brought against him by A., and

failed. In an action against the defendant, on his warranty, the

jury finding that the plaintiff might, by a reasonable examination

of the horse, have discovered that it was unsound at the time he

sold it to A., it was held that the plaintiff was not entitled to re-

cover the costs incurred by him in the defense of the former

action, because such defense was, under the circumstances, rash

and improvident. Wrightup v. Chamberlain, 7 Scott, 598. And
see Penley v. Waits, 7 Mees. & Wels. 609.

If a person has bought a horse with a warranty, which has been
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broken, and lie tenders the horse back to the seller, who refuses to

receive it, the buyer is entitled to keep the horse for a reasonable

time, till he can fairly sell it, and he may recover against the

seller the expense of keeping the horse during that time as a part

of his damages. Ellis v. Chinnoch, 7 Carr. & Payne, 169.

In such a case the purchaser may keep the horse for a reason-

able time for the purpose of selling him. Chesterman v. Lamb,
2 Ad. & El. 129. But it must be limited to such time as would be

required to resell the horse to the best advantage. McKenzie v.

Hancock, E. & M. 436. And if the purchaser does not tender the

horse to the vendor by offering to return it to him, there can be no

recovery for the expense of keeping it. Caswell v. Coare, 1

Taunt. 566 ; Curtis v. Hannay, 3 Esp. 83.

Principal and surety.—Some of the cases relating to the measure

of damages in actions by and between principal and surety have

been given in another place.

Principal and agent.—The rights, duties, and liabilities of each

of these parties to the other, and the damages following a breach

of duty, has been sufficiently explained elsewhere. There are

two general principles relating to this subject which may be prop-

erly stated in this place. The first is, that when an agent violates

his duty or his obligation to his principal, whether by exceeding

his authority, or by misconduct or omission, and any damage
results to his principal, he is responsible for such injurious con-

sequences, and bound to make indemnity. The other rule is, that

an agent who, without any default on his own part, incurs losses

or damages in the course of transacting the business of his agency,

or in following the instructions of his principal, will be entitled

to full compensation therefor.

Landlord and tenant.— The general rules of law relating to the

rights and duties of such parties have been stated in another

place. A few cases will now be given in illustration of the meas-

ure of damages in actions by and between them. Where a land-

lord refuses to give his tenant possession of the demised premises

as he agreed to do, the tenant, in an action for the breach of agTee-

ment, may recover the expenses incurred by him in preparing

to remove to the premises and to occupy them, together with the

difference between the real value of the lease and the contract

price. Driggs v. Dwight, 17 Wend. 71 ; Oiles v. O'Toole, 4 Barb.

261 ; Ward v. Smith, 11 Price, 19 ; Friedland v. Myers, 139 N. Y.

432 ; Dodds v. Hakes, 114 N. Y. 260. Special damages, such as
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expenses for removing to a remote farm, are not to be allowed.

Williams v. Olyphant, 3 Ind. 271 ; Engelsdorf v. Sire, 64 Hun,

209. ISTor are conjectural profits expected from the use of the

demised premises. Ih.j Dodds v. Hakes, 114 X. Y. 260. So, in

an action by a tenant against a landlord for the breach of an agree-

ment to let a store, the tenant cannot recover as damages the

amount of loss which he suffered in consequence of being obliged

to crowd his goods into a small space while looking for another

store, nor the expense and injury resulting from packing them,

where such packing was not done for the purpose of a removal into

the landlord's store. Lowenstein v. Chappell, 30 Barb. 241. Nor
can he recover interest on the value of his stock of goods which he

intended to put into the store, for the time during which he was

prevented from exposing them for sale. lb. So, in an action by a

tenant against a landlord for damages for the breach of an agree-

ment to make an addition to the demised premises, for which

addition the tenant was to pay an increased rent, the plaintiff can

recover merely the difference between the value of the improve-

ment contracted for, and the additional rent to be charged when
the addition was completed. Berrian v. Olmstead, 4 E. D. Smith,

279. The measure of damages due the landlord for failure of

the tenant to fulfill his covenant to keep and surrender the premi-

ses in good repair, is the cost of making repairs, and not the dif-

ference in the fee value. Lehmaier v. Jones, 100 App. Div. 495

;

Lockrow V. Horgan, 58 N. Y. 635 ; McGregor v. Board of Edu-

cation of New York, 107 IST. Y. 511.

In an action by the lessee against the lessor for withholding the

premises from the lessee's possession, the measure of damages,

whether the action is founded upon contract or for a tort, is the

difference between the rent reserved or agreed and the yearly

value of the premises. Trull v. Granger, 8 N. Y. 115 ; Dean v.

lioesler, 1 Hilt. 420 ; Pumpelly v. Phelps, 40 IST. Y. 60 ; Dodds
V. Hakes, 114 K Y. 260, 265; Engelsdorf v. Sire, 64 Him, 211;

Price V. Eisen, 31 Misc. 457. In an action against a lessor for

failure to let the lessee into possession, the difference between the

rent reserved and the rental value is the measure of damages.

Bosenblum v. Biley, 84- IST. Y. Supp. 884. But where the lessor

of premises leased and 'occupied for business purposes has been

evicted and his business broken up by the unlawful acts of his

landlord, the prospective profits of his business for the remainder

of the term is a proper item of damage. Snow v. Pulitzer, 142
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K Y. 263; Hong Sing v. Wolf Fein, 33 Misc. 608. But the

damages recoverable by the lessee evicted during the term by

reason of alterations made in the premises by the landlord, is not

the difference between the rent payable by the terms of the lease

and the rental value after the alterations, but the value of the

unexpired term over and above the rent reserved by the lease.

Goldstein v. Asen, 91 N. Y. Supp. 783 ; Mack v. Patchin, 42 ~S.

Y. 167. "Where there is a breach of the landlord's covenant to

renevF a lease at the same rent, and the lessee accepts a new lease

at an increased rent, under a declaration that he reserves his right

of action, the measure of damages for the landlord's breach is

the difference between what the tenant was to have paid and what

he was compelled to pay. Tracy v. Albany Exchange Co. 7 IST.

Y. 472. For failure of a lessor to give a lessee possession for a

renewed term, the damages recoverable are limited to the excess

of the actual rental value over the rent reserved. Belding Bros.

& Co. V. Blum, 88 N. Y. Supp. 178.

If an action is brought by a tenant against a landlord for a

trespass in entering upon the premises after the tenant had left

them, but before the expiration of the term, and there is no evi-

dence of actual damages, and there are no circumstances from

which improper motives on the part of the landlord can be pre-

sumed, the tenant may maintain the action, but upon such evi-

dence he can recover nothing more than nominal damages. Shan-

non V. Burr, 1 Hilt. 39. Where a tenant is in the quiet and peace-

able possession of premises, with a right to remain for a particular

period of time, or until the tenancy is terminated by a legal notice,

and the landlord enters upon the premises without any process, and

closes the entrance thereof, and refuses to permit the tenant to

remove his goods, these facts will entitle the tenant to maintain

an action against the landlord, and the measure of damages will

be the value of the goods detained and the injury done by breaking

up the tenant's business. Marquart v. La Farge, 5 Duer, 559.

In an action brought by the tenant for a breach of an implied

covenant of quiet enjoyment, where an eviction has been occa-

sioned by the fault of the landlord, the measure of damages is the

value of the unexpired term, less the rent reserved. Made v.

Patchin, 42 K Y. 167; Hawkins v. Mosher, 13 Hun, 563. The

measure of damages for a breach by the landlord of an agreement

to keep the demised premises in repair, is the difference in value

of the use of the premises as they are and as the lessor agreed to
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put them. Cooh v. Soule, 56 N. Y. 420; Sheary v. Adams, 18

Hun, 181; Reiner v. Jones, 38 App. Div. 441; Drago v. Mead,

30 App. Div. 258 ; Rose v. 5M«er, 69 Hun, 140. The measure

of damages for breach of a landlord's covenant to repair upon

partial destruction by fire is the difference between the rental

value of the portion of the premises destroyed in the condition it

was in as destroyed, and the condition it would have been in

from the time it should have been repaired, if properly repaired.

Saffer v. Levy, 88 IST. Y. Supp. 144. For a breach of the tenant's

covenant to make certain specified alterations in the demised prem-

ises the measure of damages is the amount of decrease in value of

the reversion at the time the breach occurs. Davies v. Clark, 10

App. Div. 68. The measure of damages in an action by the land-

lord against the tenant to recover damages for alterations made by

the tenant in the demised premises is the diminished value of the

property or the difference in the market value of it before the al-

terations and after. Agate v. Lowenhein, 6 Daly, 291. The meas-

ure of damages for a breach of the tenant's covenant to keep the

demised premises insured, is what it would have cost the landlord

to have procured insurance for the stipulated amount. National

Mahaiwe Banh v. Hand, 89 Hun, 329.

Where the lessee of premises refuses to perform his agreement

to take the premises and pay rent, the landlord may refuse to relet

the premises and hold the lessee for the rent. Becar v. Flues, 64

IST. Y. 518. If the landlord relets the premises, the measure of

damages for the breach of the tenant's agreement is the rent re-

served for the term, less any payment by the tenant on account

and the amount received from others for use and occupation dur-

ing the term. Segal v. Ensler, 16 Misc. 43.

Carriers.—As a general rule, where goods are intrusted to a car-

rier, and they are not delivered according to the contract, the

measure of damages is the value of the goods, with interest thereon

from the day when they ought to have been delivered. Sherman
v. ^Vells, 28 Barb. 403. But it is also a frequent question as to

the place at which the value is to be computed or settled. Where
the goods intrusted to a carrier are lost before he commences the

journey, he is not liable for more than their value at the place

where he receives them, whatever may be their value at the place

of their destination. Lakeman v. Grinnell, 5 Bosw. 625. But
where a carrier reaches his place of destination, and he fails to

deliver the goods transported by him, the measure of damages is
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the value of the goods at the place of delivery, at the time when
they should have been delivered according to contract, and in the

condition the carrier undertook to deliver them, less the price to

be paid for his services. Van Winkle v. U. 8. Mail Steamship

Co. 37 Barb. 122 ; Krohm v. Oechs, 48 Barb. 127 ; Sturgess v.

Bissell, 46 IST. Y. 462. See Magnin v. Dinsmore, 62 N. Y. 35

;

Lowenstein v. Lombard, Ayres & Co. 164 KT. Y. 324, 334.

Where goods are embezzled, or lost during the voyage, the master

is bound to answer for the value of the goods missing, according

to the clear net value of goods of like quality at the port of de-

livery. See Marshall v. N. Y. Cent. R. R. Co. 45 Barb. 502;

Rice V. Baxendale, 7 Hurlst. & Norm. 96. But interest is not

recoverable as of course, but it is in the discretion of the jury to

give or withhold it according to circumstances. Richmond v.

Bronson, 5 Denio, 55.

If a carrier negligently omits to transport merchandise within

a reasonable time, and the market value of the merchandise falls,

the measure of damages is the difference in its value at the time

and place it ought to have been delivered and at the time of its

actual delivery. Ward v. N. Y. Cent. R. R. Co. 47 IST. Y. 29

;

Sherman v. Hudson River R. R. Co. 64 N. Y. 254; Kent v.

Hudson River B. R. Co. 22 Barb. 278. Roth Clothing Co. v.

Maine Steamship Co. 86 N. Y. Supp. 25 ; Katz v. Cleveland,

Cincinnati, etc. Ry. Co. 91 IST. Y. Supp. 720. The measure of

damages is the same where there is a breach of an express agree-

ment to deliver goods on a day specified. Mediury v. iV. Y. &
Erie R. R. Co. 26 Barb. 565. In actions to recover damages for

delay in delivering goods the time and expenses of an agent and

team, while waiting for the arrival of the goods at the terminus of

the carrier's route, is not an element of damages, unless it is shown

that the carrier had notice at the time of contracting for the trans-

portation of the goods that an agent of the plaintiff would be wait-

ing there to receive them. Briggs v. N. Y. Cent. R. R. Co. 28

Barb. 515.

In an action for the refusal by the defendant to perform an

agreement to transport corn from ISTew York to Liverpool in his

ship at a certain price, the plaintiff is entitled to recover for his

damages the difference between the contract price and what he

would be compelled to pay for the same service. Ogden v. Mar-

shall, 8 N". Y. 340. In such an action, when a refusal to per-

form on the part of the contractor is shown, and it is proved that
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the price of transportation had risen, before the time the ship

sailed, the plaintiif is entitled to his damages, measured by the

rise in price, without proving that he had the corn ready to ship,

lb.

Innkeeper.—In an action against an innkeeper for the loss of

goods committed to his care, the measure of damages is the actual

value of the goods, and not the cost price. Needles v. Howard,

1 E. D. Smith, 54.

Liquidated damages.— In the absence of any agreement upon the

subject, the law fixes the amount of damages payable for the

breach of a contract. But the parties may, by express agreement,

provide for a different rule or measure of damages ; and if, upon

entering into an agreement, they stipulate that a definite sum shall

be paid for a breach of it, such agreement is valid. And yet,

notwithstanding the legality of such a stipulation, the court some-

times refuses to carry the agreement into effect.

The question which the court is called upon to determine in

the first instance is whether the sum agreed to be paid in case of

a breach of contract is in the nature of a penalty or of liquidated

damages. This question depends upon the intention of the par-

ties, which is to be gathered from the language used in making

the contract, read in the light of the circumstances surrounding

them at the time. Little v. Banks, 85 IST. Y. 258, 2GG; Kemp v.

KnicJcerbocher Ice Co. 69 N. Y. 45, 58; Colwell v. Lawrence, 38

K Y. 71, 74; Curtis v. Van Bergh, 161 E". Y. 47. Where the

sum agreed to be paid is so great as to be unconscionable it will

be regarded as a penalty even if the parties have expressly de-

clared their intention to be otherwise. Kemble v. Farren, 6

Bing. 101 ; Jackson v. Baker, 2 Edw. Ch. 471 ; Spencer v. Tilden,

5 Cow. 144; Niver v. Bossman, 18 Barb. 50; Mott v. Mott, 11

Barb. 134; Curtis v. Yan Bergh, 161 IST. Y. 47. But where the

language used is clear and explicit to that effect, the amount is to

be deemed unliquidated damages when the actual damages con-

templated at the time the agreement was made are in their nature

uncertain and unascertainable with exactness, and may be depend-

ent upon extrinsic considerations and circumstances, and the

amount is not, on the face of the contract, out of all proportion to

the probable loss. Cotheal v. Talmage, 9 IST. Y. 551; Dunlap v.

Gregory, 10 N. Y. 241 ; Baglie v. Peddie, 5 Sandf. 192, 16 JST. Y.

469 ; Clement v. Cash, 21 N. Y. 253 ; Kemp v. Knickerbocker Ice

Co. 69 K Y. 45, 57; Little v. Banks, 85 K Y. 258; Ward v.
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Hudson River Building Co. 125 IST. Y. 230 ; Curtis v. Van Burgh,
161 JST. Y. 47; Dunn v. Morgenthau, 73 App. Div. 147. Whether
an amount named in an agreement is to be considered as liquidat-

ed damages or as a penalty is not to be determined by events sub-

sequent to the making of the agreement, for it is obvious that

if that were so, the greater the neglect of the defaulting party

the better the position he would occupy. Ih.

In a comparatively early case the court stated certain general

rules by which the question whether an agreement for the pay-

ment of a fixed sum as damages for a breach of a contract should

be treated as a penalty or as liquidated damages. These rules arc

as follows:

1. The language of the agreement is not conclusive, and the

effort of the court is to learn the intent of the parties. Hence the

term "liquidated damages" is not sufficient to control the con-

struction, if the court can discover in the other parts of the in-

strument reason even to doubt as to the intention of the parties.

2. Where the word "penalty" is used it is generally conclusive

against its being held liquidated damages, however strong the lan-

guage of other parts of the instrument in favor of such construc-

tion. 3. If the sum stipulated is to be paid on the nonpayment of

a less sum which is certain in amount (or, as some judges say, can

be easily ascertained by a jury), and made payable by the same

instrument, then it will be treated as a penalty. 4. When the

agreement is in the alternative to do an act or pay a given sum
of money, the court will hold the party failing to have had his

election, and compel him to pay the money. 5. If the sum be

evidently fixed to evade the usury laws, or any other statutory

laws, or to cloak oppression, the court will relieve by treating it

as a penalty. 6. If, independently of the stipulated damages, the

damages would be wholly uncertain and incapable of being as-

certained except by conjecture, in such case the damages will be

considered liquidated, if they are so denominated in the instru-

ment. 7. If the language of the parties evinces a clear and un-

doubted intention to fix the sum mentioned as liquidated damages

in case of default of performance of some act agreed to be done,

then the court will enforce the contract, if legal in other respects.

Bagley v. Peddie, 16 IST. Y. 471, 472.

If a party has in fact sustained no damage by reason of the

breach of the agreement containing a stipulation for the payment

of liquidated damages, the stipulation will be construed as pro-
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viding a penalty for the breach. Dunn v. Morgenthau, 13 App.

Div. 147.

As every case must depend for its determination upon its own
peculiar facts, little can be gained by going beyond a statement

of these general rules and citing a mass of cases with a statement

of the construction placed by the courts upon the agreement as

to damage in such case. The result would be merely the deduc-

tion from the cases of the rules already stated.

If the stipulation in the contract is construed to be for liqui-

dated damages the recovery will be for the agreed sum; if it is

construed to fix a penalty merely, the recovery will be limited to

the damages proved.

§ 2. Damages in Actions for Torts.

In most of the actions which are brought for the recovery of

damages for torts committed, the measure of damages may be

considered as settled. But, notwithstanding this is the general

rule, there are some questions upon which the authorities are not

entirely harmonious. In these actions, as in actions for the breach

of contracts, the object of the plaintiff is to obtain such com-

pensation or satisfaction as the law will give in the particular

instance. As a general rule, in actions for torts, if there is no

question of fraud, and there is no charge of willful injury, malice,

or oppression, the measure of compensation is a matter of law.

But, on the other hand, where the wrongful act is accompanied

by aggravating circumstances, or where the motive of the defend-

ant is willful, fraudulent, malicious, or oppressive, the amount

of damages is left quite largely to the discretion of the jury,

as will be more fully explained in a subsequent place. One of

the first principles relative to damages in such cases is, that if

the rights of another are illegally invaded, even though the act

may have been done without any evil motive or design, the wrong-

doer is still liable for the damages resulting from his wrongful

acts. And this is the rule, although his injury may have been

done accidentally, unless the act was the result of unavoidable

accident.

The man who unlawfully enters upon the lands of another,

upon a mistaken supposition that he had a right to do so, is as

clearly a trespasser as he who enters with a full knowledge that

he is a wrongdoer. So, too, the man who unlawfully takes or
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•converts the personal property of his neighbor, in the mistaken

belief that he is the owner, is as much liable in trespass or trover

as he who committed the wrong intentionally. But although the

motive in such a case does not affect the right of action, yet it

naay have an influence upon the question of damages, as we shall

hereafter see when discussing that matter.

Trover.—Where the plaintiff recovers a judgment in an action

of trover, the general rule is that he is always entitled to recover

the value of the property at the time of its conversion, and, in

some cases, he is entitled to recover a greater sum. The rule

of estimatipg the value of the article is sometimes important.

Where a party has converted property, and he will not produce

it, the presumption will be that the article was of the best quality

and description. Armory v. Delamirie, 1 Strange, 505. In the

case last cited the plaintiff had found a jewel, and he took it to

the defendant, who was a goldsmith, to find out its value, and the

defendant took the jewel out of the locket and refused to return

it, though the locket was returned. In an action for the conver-

sion, the plaintiff proved what would be the value of a jewel of the

first water to fit the locket, but the defendant did not produce the

jewel, and the court instructed the jury to find the value of a jewel

of the first water as the measure of damages, which the jury did.

Again, it is frequently important to ascertain at what period

of time the value should be fixed or determined in those cases in

which there has been a change in the price or value of the article

between the time of its conversion and the time of the trial.

The general rule is that in an action for conversion the measure

oi damages is the actual value of the property at the time of the

taking with interest thereon from that time. As to this rule there

is no controversy. Wehle v. Haviland, 69 IST. Y. 448 ; Kennedy

V. Strong, 14 Johns. 129; Dillenback v. Jerome, 7 Cow. 284;

Stevens v. Low, 2 Hill, 132 ; Manufacturers & Traders' Bank v.

Farmers & Mechanics' Nat. Bank, 60 N. Y. 40 ; Ormsby v. Ver-

mont Copper Mining Co. 56 K Y. 623 ; Spicer v. Waters, 65

Barb. 227.

In some cases where the value of property is fluctuating, the

value may be fixed at the time the owner is deprived of his prop-

erty, or within such reasonable time thereafter as he might have

replaced it. Welile v. Haviland, 69 E". Y. 448 ; Scott v. Rogers,

31 N. Y. 676 ; 4 Abb. Ct. App. Dec. 157. See Oruman v. Smith,

81 N. Y. 25. And there are cases in which the plaintiff has been
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allowed to recover the highest price which the property has

reached between the time of the conversion and the end of the

trial. These are cases in which the value of the property is

fluctuating, and the action has been commenced and prosecuted

with reasonable diligence. See Romanie v. Van Allen, 26 N. Y.

309; Lohdell v. Stowell, 51 IST. Y. 70; Marhham v. Jaudon, 41

N. Y. 235 ; Burt v. Butcher, 34 IST. Y. 493 ; Wilson v. Mathews,

24 Barb. 295; Commercial Bank of Buffalo v. Kortright, 22

Wend. 348; Willard v. Bridge, 4 Barb. 361. In actions for con-

version the plaintiff is entitled to recover the highest value of the

article converted, from the time of the conversion to the time of

the trial, and he is also entitled to recover as damages interest up-

on such value. Flagler v. Hearst, 91 App. Div. 12. Where a

yacht for the conversion of which suit was brought was returned

to and taken possession of by the plaintiff after the action was
begun. Held, that the plaintiff was entitled to recover the high-

est value of the yacht between the time of the conversion and the

return, with interest from the time of the conversion to the date

of the trial, but the defendant was entitled to have offset against

this amoimt the value of the yacht at the time it was returned,,

with interest thereon to the time of the trial and that the fair

rental value during the time the yacht was in defendant's posses-

sion and damage for its improper use, was not the correct meas-

ure of damages. lb.

But these are exceptional cases and the rules there adopted do
not apply where the value of the property is not subject to fluctua-

tions, and the. value of the property at the time of the tortious

taking, with interest thereon, will indemnify the owner. Wehle
V. Haviland, 69 N. y. 443.

There are, undoubtedly, cases in which the distinction pointed

out has not been observed, and the broad rule has been laid down,

that the measure of damages in an action for conversion is the

highest market price between the time of the conversion and the

time of the trial. But this rule, which was long considered as the

correct one, has been substantially overruled and one more in

accordance with justice and the proper protection of parties liti-

gant has been inaugurated and approved. The later cases hold

that the proper measure of damages in an action for conversion is.

an amount sufficient to indemnify the party injured for the loss,,

which is the natural, reasonable, and proximate result of the

wrongful act complained of, and which a proper degree of pru-
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•dence on the part of the plaintiff would not have averted. Whelan
V. Lynch, 60 N. Y. 469 ; Mechanics & Traders' Bank v. Farmers
<£ Mechanics Nat. Bank, 60 E". Y. 40 ; Baker v. Drake, 53 JST. Y.
2,11; Barnes v. Brown, 130 N. Y. 372, 381; Camplell v. Wright,

118 ]Sr. Y. 594, 602. And it is held that where a pledgee of

•corporate stock, acting in good faith, and under an honest mis-

take, converts it by an unauthorized sale and refuses to replace

it, it is the duty of the owner to replace it himself within a rea-

sonable time after notice of sale, and that the proper measure of

damages for the conversion is the highest market price during

such reasonable time. Wright v. Bank of the Metropolis, 110
JSr. Y. 237 ; Minor v. Beveridge, 141 N. Y. 399.

There are some cases in which the value of the property is

«nhanced by the acts of the wrongdoer. And the general rule is,

that the party whose property has been tortiously taken is en-

titled to the enhanced value till it has been so changed as to alter

the title. Where saw-logs are wrongfully taken and converted

into boards and plank, the owner is entitled to recover the value

of the boards and plank, and is not confined to the value of the

logs either in the woods or at the place where they were sawed
into boards and plank. Baker v. Wheeler, 8 Wend. 505 ; Brown
v. Sax, 7 Cow. 95. In an action for logs, which have been con-

verted into lumber and sold at a distant market, the value may
be estimated and fixed by introducing evidence of the value of

the lumber at its place of destination, deducting the cost of manu-
facture and of transportation from the market value. Brizsee v.

Mayhee, 21 Wend. 144.

Where trees are wrongfully taken and converted into shingles

by the wrongdoer, the owner may recover of him the enhanced

value of the timber by estimating it at the value of the shingles.

JRice v. Eollenbeck, 19 Barb. 664.

When property is taken by a willful trespasser, and it is con-

verted by him into property of a different species, the title of the

property will not be changed so long as the owner can identify

the original materials which constitute the new or improved

articles. Silsbury v. McCoon, 3 IST. Y. 379.

The law, however, makes a distinction between a willful tres-

passer and an involuntary wrongdoer. An intentional wrongdoer

<!an never acquire a title to property, however great may be the

changes which he makes in it, but it is otherwise with one who
acts in good faith. A. agreed to tan a quantity of hides to be
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furnished by B., and return the leather to him. B. was to fur-

nish the hides on a commission for buying, and a commission for

guaranty and selling the leather. The hides were to be insured

and charged to A., and, when the leather was sold, the net pro-

ceeds, after deducting costs, expenses, commissions, insurance, in-

terest, etc., was to be the profit which was to accrue to A. for tan-

ning the hides. This transaction was held to be a bailment, and

not a sale to A., and that in an action by B. against A.'s as-

signees for a conversion of the property, the proper measure of

damages was held to be B.'s interest in the hides, and not the

enhanced value thereof when manufactured into leather. Hyde
V. Cookson, 21 Barb. 92. But B. was allowed to recover the

amount of the money paid by him, the commissions for buying the

hides, the expenses, interest, and the commissions upon the value

of the leather when ready for market. Ih. So where in an action

for the conversion of logs it does not appear that the defendant's

acts were willful or in intended defiance of the owner's rights, the

measure of damages should be limited to the value of the logs and

not be extended to the lumber into which it has been changed.

Penfield v. Sage, 71 Hun, 573.

In an action for the recovery of damages for the conversion of

chattels, the plaintiff, if he shows a right of recovery, is entitled

to recover interest on the value of the property from the time of

the conversion. Aivdrews v. Durant, 18 N". Y. 496; Hyde v.

Stone, 7 Wend. 354; Bissell v. Hopkins, 4 Cow. 53; Baker v.

Wheeler, 8 Wend. 505 ; Stevens v. Low, 2 Hill, 133.

Interest from the time of the conversion is not a mere matter

of discretion with a jury, but a matter of right; and it cannot be

refused any more than the damages themselves. Andrews v.

Durant, 18 N. Y. 496, 502; McCormick v. Central E. R. Co.

49 N. Y. 303, 315. And see Buffalo & Hamburgh. Turnpike Co.

V. City of Buffalo, 58 ~S. Y. 639; Parrott v. Knickerbocker &
N. Y. Ice Co. 46 N. Y. 369. In the earlier cases in this State

the courts followed the rule established in England and in ac-

tions of trover and trespass de bonis asportatis permitted the jury,

in their discretion, to allow interest. Beals v. Guernsey, 8 Johns.

446 ; Hyde v. Stone, 7 Wend. 354 ; Bissell v. Hopkins, 4 Cow.

53 ; Rowley v. Gibbs, 14 Johns. 385. The principle that the right

to interest in such cases was in the discretion of the jury was,

however, gradually abandoned, and now the rule is that the plain-

tiff is entitled to interest on the property converted or lost to the



DAMAGES, 2735

owner by a trespass as a matter of law. Wilson v. City of Troy,

135 K Y. 96, 104; Einstein v. Dunn, 61 App. Div. 195, 201.

The plaintiff is not limited to the price which he may have paid

for the property, but is entitled to the market price at the time

of the conversion. King v. Orser, 4 Duer, 431. And he will not

be permitted to recover the value of the property when purchased.

O'Neill V. Patterson, 26 Misc. 3.

Where the vendor of goods disaffirms the contract of sale on

the ground that the vendee has neglected or refused to perform,

the conditions which would entitle him to hold the goods, and

such vendor then sues in trover for the goods, the measure of

damages is the actual value of the goods, with interest. Stevens

v. Low, 2 Hill, 132. The price agreed on is evidence of the value,

but it does not estop the vendee from showing the actual market

value, n.
If a pledgee of stock wrongfully sells it, and when the pledgor

offers to pay the debt and requests a return of the stock, the

pledgee puts him off from time to time with promises to re-

place it, and in the meantime it rises in value, the pledgor may
recover the enhanced value. Wilson v. Little, 2 N. Y. 443 ; 8. C.

1 Sandf. 351.

Where a constable levies upon property, and it is removed and

converted by the defendant in the execution, if the officer brings

an action against him he can recover merely the amount of the

execution, and not the value of the property. Spoor v. Holland,

8 Wend. 445.

Where a person, having a lien upon personal property, brings

an action against the general owner, the plaintiff can recover

nothing more than his interest in the property; and not its full

value. Seaman v. Luce, 23 Barb. 240 ; Rhoads v. Woods, 41

Barb. 471 ; Russell v. Butterfleld, 21 Wend. 300 ; Spoor v. Hah
land, 8 Wend. 445. But where the action is brought against a

stranger who has no title or interest in the property, and who does

not act under the authority of the general owner, the plaintiff is

entitled to recover the full value of the property. Alt v. Weiden-

berg, 6 Bosw. 176 ; Mechanics & Traders' BanTc v. Farmers &
Mechanics' Nat. Banh, 60 IST. Y. 40; Einstein v. Dunn, 61 App.

Div. 195, 201.

In an action by a mortgagee of chattels against the mortgagor,

or a party having his rights, for a conversion of the mortgaged

property, the mortgagee is not entitled to recover the full value
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of the property, but is limited to the amount of his debt. Parish

V. Wheeler, 22 N. Y. 494. So, where the mortgagee sues a cred-

itor of the mortgagor for seizure and selling the property on an

execution against the mortgagor, where he has possession of the

property after the mortgage becomes due, the mortgagee cannot

recover more than the sum due on his mortgage. Wood v. Comhs,

M.S., cited in Chadwich v. Lamh, 29 Barb. 522. So where a

prior mortgagee claims chattels under a usurious mortgage, and

an action is brought against him by a second mortgagee for a

conversion of the property, the defendant will be regarded as

the general owner of the property, and the plaintiff as having only

a special interest, and he will not be permitted to recover more

than the amount due upon his mortgage. Chadwich v. Lamb,

29 Barb. 518.

The amount due on a note is the measure of damages for its

conversion, unless payment, the insolvency of the maker, or some

•similar fact is shown to invalidate it. Ingalls v. Lord, 1 Cow.

240; Potter v. Merchants' Bank, 28 K Y. 641; Griggs v. Day,

136 N. Y. 152 ; Atkinson y. Rochester Printing Co. 43 Hun, 167

;

Thayer v. Manley, 73 N. Y. 305 ; Nejf v. Clute, 12 Barb. 466

;

Booth V. Powers, 56 E". Y. 22; Boyer v. Fenn, 19 Misc. 128.

So, where the plaintiff made a promissory note, and the de-

fendant wrongfully converted it by negotiating it before due, so

as to charge the maker with its payment, it was held that the

measure of damages was the amount of the note. Decker v. Mat-

hews, 12 N. Y. 313; S. C. 5 Sandf. 439.

It is a general and a well-settled rule that a return of converted

property, and an acceptance of it by an owner, will not bar his

action for the conversion, but merely go in mitigation of damages.

Ilanmer v. Wilsey, 17 Wend. 91 ; Wood v. Jackson, 8 Wend. 10.

And it will not have even that effect where the return of the

property is not accepted and dominion over it resumed as owner.

People v. Bank of North America, 75 IST. Y. 547 ; Carpenter v.

Manhattan Life Ins. Co. 22 Hun, 47 ; Smith v. Hartog, 23 Misc.

353; Kelly v. Mesier, 21 App. Div. 253.

And where the property is sold under an execution which was
illegally issued, the acceptance by the owner of the surplus of the

avails of the sale will not deprive him of his right of action, but

merely go in mitigation of damages. Brown v. Feeter, 7 Wend.
301, 308. Where property is wrongfully taken, the subsequent

appropriation of it by a sale under an execution in favor of the
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wrongdoer will not relieve him from liability for damages to the

full value of the property. Otis v. Jones, 21 Wend. 394. And
see Hanmer v. Wilsey, 17 Wend. 91. But where property which

is unlawfully taken is afterward returned to the owner, before ac-

tion brought, and he accepts it, the return and acceptance must

be considered in mitigation of damages; and if a judgment is

rendered in favor of the plaintiff for the whole amount, it will be

erroneous and reversible upon an appeal. Hibbard v. Steivart,

1 Hilt. 207.

In an action against a corporation for a conversion of the plain-

tiff's stock, by refusing to issue or to transfer it, the measure of

damages is not the subscription money, with interest, but the

value of the stock, or its highest price in market, at any time

after the demand and a refusal to permit a transfer and to issue

a scrip to the owner. Arnold v. Sujfolk Bank, 27 Barb. 424.

A. bought some sheep on credit and left them with the vendor,

who, without any default on the part of A., resold the sheep to a

third person, and it was held that this was such a conversion of

the sheep as entitled A. to maintain trover against the vendor;

and that the measure of damages was not the value of the sheep,

but the loss sustained by A. in not having the sheep delivered to

him at the price, agreed on. Chinery v. Viall, 5 Hurlst. & Norm.

288.

Replevin.—The law relating to the right of action in replevin

has been sufficiently noticed already. And a few words in relation

to the measure of damages is all that will be necessary upon the

subject. In the first place, it is to be observed that there is one

particular in which this action differs widely from ordinary ac-

tions. In most cases the plaintiff is the only claimant for dam-

ages ; but in this action the defendant may claim damages in case

he succeeds in the action.

When the plaintiff recovers judgment in the action, his claim

is for damages for the detention of the property, and, ordinarily,

interest on the amount of the value of the property is the measure

of damages. Brizsee v. Maybee, 21 Wend. 144; Twinam v.

Swart, 4 Lans. 263. If the property has a usable value, the

ralue of the use during the time of the detention is a proper item

of damage. Allen v. Fox, 51 K Y. 562; Keep v. Kauffman, 6

Jones & Sp. 476 ; 63 N. Y. 643. If the value of the property has

been impaired during the detention the depreciation in value

should be included as an element of damage in assessing the dam-

172



2738 DAMAGES.

ages caused by tte detention. New Yorlc Guaranty & Indemnity

Co. V. Flynn, 55 IST. Y. 653. But in the absence of proof that the

damages are more or less than the interest on the value, the

presumption is that the damages are the interest during the time

the successful party was wrongfully deprived of the use. tt.;

Keep V. Kauffman, 6 Jones & Sp. 476 ; 63 N. Y. 643.

When the defendant succeeds in the action, he is entitled to a

judgment in his favor for a return of the property, and, also, to

recover his damages. And, if the goods or chattels have de-

teriorated in value, he is also entitled to such sum as will be equal

to the value of the goods at the time they were taken, with interest

on that value from the time of the taking. Rowley v. Gibhs, 14

Johns. 384.

Where exemplary or vindictive damages are not recoverable,

and the remedy sought is merely pecuniary, the principle is that

the owner must be fully indemnified, and that the wrongdoer must

not be permitted to derive any benefit or advantage whatever from

liis wrongful act. Suydam v. Jenkins^ 3 Sandf. 614. The dam-

ages, when limited to an indemnity, will be ascertained by adding

to the value of the property at the time the owner is dispossessed,

the damages which he is proved to have sustained from the loss

of its possession. Ih. And, to complete the indemnity, it is neces-

sary to allow interest on the value of the property at the time of

its wrongful taking, and from that time down to the day of the

trial. Ih. So, compensatory damages, in addition to the interest,

may be added to the value, where it is proved that it is necessary

to afford a full indemnity. Ih.

Where it is shown that the owner would have derived a larger

profit from the use of the property than the interest on its value,

or that he had contracted to sell it to a solvent purchaser at an ad-

vance on its market price, or that when the wrong was committed

it was on its way to a profitable market, where it would have

certainly arrived, in such cases the difference between the value

at the time of the tort and the advance which the owner would

have realized had he retained the possession, ought to be added

to the value as compensatory damages, and interest is allowable

on the aggregate. Ih. So, when it appears that the owner, in

all probability, would have retained the property until the trial^

and it is then of greater value than when he was dispossessed, the

difference is a part of his loss, and may be added to the original

value to complete his indemnity. Ih. The same rule applies
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where the evidence justifies the conclusion that the owner, had

he kept the possession, would have obtained a higher price for

it subsequent to the tort which deprived him of it. lb. Even
where exemplary damages are not claimed, the sum which the in-

jured party is entitled to recover is not in all cases to be limited

to an indemnity. Ih. He is entitled to recover, in all cases, the

market value of the property at the time of the conversion, with

interest, even where the amount, from special circumstances, may
exceed that of his actual loss. Ih. So, where the wrongdoer has

sold the property for a larger price than its value at the time of

its conversion, the difference must be allowed as cumulative dam-

ages. Ih. So, where the wrongdoer retains the possession of

the property at the time of the trial or judgment, and it is then

of greater value than at the time of its conversion, the differ-

ence must be added to the sum that would be sufficient as an in-

denity. Ih.

It may, therefore, be stated as the universal rule, that the

amount to be recovered will be ascertained by adding to the value

of the property, when the right of action accrued, such damages as

shall cover every additional loss which the owner has sustained,

and also every increase of value which the wrongdoer has ob-

tained, or has it in his power to obtain. Ih.

The highest price which the property has borne at any time be-

tween its conversion and the trial cannot, in all cases, be the

measure of damages, since when it does not appear that this price

would have been obtained by the owner, or has been obtained by

the wrongdoer, the damages recovered by this rule would be vin-

dictive, instead of remunerative. Ih. With still less reason can

the value of the property at the time of the trial be assumed as

the true and sole measure of damages, since this would cast the

risk of the depreciation, deterioration, or destruction of the prop-

erty upon the innocent ov^ner. Ih. In actions of tort, the value

of the property, in estimating damages, is not always to be de-

termined by its market price. In some cases, as that of family

pictures, plate, and the like, its value to the owner, by reason of

personal or family considerations, ought to be considered by the

jury, by exercising both a sound discretion and a reasonable sym-

pathy with the feelings of the owner. Ih. See Scattergood v.

Wood, 14 Hun, 269, 274; 79 IST. Y. 263; Leoncini v. Post 37 St.

Kep. 255 ; Lovell v. Shea, 45 St. Kep. 574.

Where the defendant succeeds in the action, and the proceedings
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on the part of the plaintiff in taking the property have been fraud-

ulent, vexatious, or malicious, or if the defendant's proceedings

have been of the same character, and the plaintiff succeeds, the

jury may give exemplary damages against either the plaintiff or

the defendant, as in cases of willful trespass. Cable v. Dahin, 20

Wend. 172 ; Brizsee v.. Maybee, 21 Wend. 144.

Where the judgment is in favor of the defendant for a return

of the property which has been taken on the plaintiff's replevin

process, the plaintiff may show, in mitigation of damages, that the

defendant repossessed himself of the greater part of the property

shortly after it was replevied. De Witt v. Morris, 13 Wend. 496.

The return of the property goes in mitigation of damages, in the

same manner as in an action of trespass. lb.

Trespass upon real estate.— The cases in which trespass may be

maintained for a wrongful entry upon real estate have been noticed

in another place. The general rule is that every wrongful entry

upon lands lays a foundation for nominal damages, at the least.

And so it is also a general rule that the measure of damages

is usually the amount of injury directly resulting from the act

complained of. But where the conduct of the defendant has been

malicious, willful, or oppressive, the jury may give exemplary

damages. Compensatory damages for trespass may include the

injury, insult and invasion of the privacy and interference with

the comfort of the plaintiff and his family. Reed v. New York

& 'Richmond Gas Co. 93 App. Div. 453, and numerous cases cited.

In one case, the plaintiff, who was a gentleman of fortune, was

shooting on his own estate, in a common field contiguous to the

highway, when the defendant, who was a banker, a magistrate, and

a member of parliament, who had dined and drank freely, after

taking the same diversion of shooting, passed along the road in

his carriage, and quitting it, went up to the plaintiff and told

him he would join his party, which the plaintiff positively de-

clined, inquired his name, and gave him notice not to sport on

the plaintiff's land ; but the defendant declared with an oath that

he would shoot, and accordingly fired several times, upon the plain-

tiff's land, at the birds, which the plaintiff found, proposed to

borrow some shot of the plaintiff, when he had exhausted his own,

and used very intemperate language, threatening, in his capacity of

a magistrate, to commit the plaintiff, and defying him to bring any
action. The witnesses described his conduct as being that of a

drunken or insane person. The plaintiff conducted himself with
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the utmost coolness and propriety. The jury gave a verdict to the

plaintiff for £500 damages, which the court refused to set aside.

GiBBS, Ch. J., said : "I wish to know, in a case where a man dis-

regards every principle which actuates the conduct of a gentleman,

what is to restrain him except large damages ? To be sure, one

can hardly conceive worse conduct than this. What would be said

to a person in a low situation of life, who would behave himself

in this manner ? I do not know upon what principle we can

grant a rule in this case, unless we were to lay it down that the

jury are not justified in giving more than the absolute pecuniary

damage that the plaintiff may sustain. Suppose a gentleman has

a paved walk in his paddock, before his window, and that a man
intrudes and walks up and down before the window of his house,

and looks in while owner is at dinner, is the trespasser to be per-

mitted to say, 'here is a halfpenny for you, which is the full extent

of all the mischief I have done.' Would that be a compensation ?

I cannot say that it would be." Heath, J., said: "I remember

a case where a jury gave £500 damages for merely knocking a

man's hat off; and the court refused a new trial. There was not

one country gentleman in a hundred, who would have behaved

with the laudable and dignified coolness that this plaintiff did.

It goes to prevent the practice of dueling, if juries are permitted

to punish insult by exemplary damages." Merest v. Harvey, 5

Taunt. 442.

So, where the defendant came upon the sidewalk of the plaintiff,

in a country village, and there remained, using offensive, vulgar,

and vile language toward the plaintiff, and refusing to depart

therefrom. The jury gave a verdict in favor of the plaintiff for

$20 damages, which was afiirmed by the Supreme Court. Adams
V. Rivers, 11 Barb. 390, 398. The court said: "The jury were

not limited to mere compensatory damages, and the court could not

have interfered had the recovery been five times as much as it

was." In another case the defendant went to the plaintiff's office,

and entered it, for the purpose and with the malicious intent of

provoking a quarrel with the plaintiff's clerk, if the latter did not

pay a small demand which the defendant claimed of him, and while

in the office the defendant wrongfully and violently assaulted such

clerk, and in an action by the plaintiff the jury gave the plaintiff

a verdict of $400, for the intrusion and trespass in the office, which

was held not to be excessive damages. Walker v. Wilson, 8 Bosw.

586. In the case just cited the conduct of the defendant was en-
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tirely inexcusable. He went into the plaintiff's office and de-

manded pay of the clerk, and on his statement that he could not

pay, the defendant struck him several violent blows in the face,

causing his nose to bleed copiously; called him harsh names, at-

tempted to seize and arrest him; struck him several other blows;

went out of the office, and threatened to go back and continue his

violence; he also called the clerk a thief; and on the call of the

clerk for assistance, several persons entered from the street. So,

in another case, the wife of the defendant went upon the plaintiff's

premises, and into his dwelling-house, and enticed a servant girl to

leave the plaintiff's service; for this act a jury gave the plaintiff

a verdict for $20 damages, and this was held right. Haight v.

Badgeley, 15 Barb. 499. Again, in another case, the defendant

threw poisoned barley upon the plaintiff's land and destroyed his

poultry, and a verdict was given to the plaintiff, with £50 damages,

which was sustained, upon the principle that the jury were not

confined to the mere damages resulting from throwing the poisoned

barley upon the plaintiff's land, but that they might consider the

malicious motives of the defendant. Sears v. Lyons, 2 Stark. 317.

And see Matthews v. Fiestel, 2 E. D. Smith, 90. But, while the

laws thus permit a jury to assess damages with a liberal hand, in

cases which call for the exercise of such a power, it must still be

remembered that such damages are the exception and not the gen-

eral rule. The recovery of punitory or vindictive damages is al-

lowed in those cases only in which the act causing the injury was

wilfully done; where the circumstances show that there was a de-

liberate, preconceived, or positive intention to injure, or such a

reckless disregard of the safety of person or property as is equally

culpable. Wallace v. Mayor of New York, 2 Hilt. 441, 452 ; Ives

v. Humphreys, 1 E. D. Smith, 197, 202, 203. Eor an involuntary

trespass, or a trespass committed under an honest mistake, without

any intent to injure, the damages should be confined strictly to

compensation for the injury sustained by the plaintiff, and in esti-

mating the amount of such damages, all the particulars wherein

the plaintiff is aggrieved may be considered, whether of pecuniary

loss, or pain, or insult, or inconvenience. Ih. For a willful tres-

pass, or a trespass committed in reckless or wanton disregard of

another's rights, or accompanied by circumstances of cruelty, or

oppression, or other particulars, showing the presence of malice or

a corrupt motive, the jury may, and ought to give further damages,

usually called "smart money" or "exemplary damages." Ih.
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Where the trespass complained of consists in the entry upon
land and the cutting and removal of trees therefrom there may be
more than one rule of damages invoked. Where timber, forming
part of a forest, is fully grown, the value of the trees taken or de-

stroyed can be recovered. And in this State it is settled that even

where full-grown timber is cut or destroyed, the damage to the

land may also be recovered, and in such case the measure of dam-
ages is the difference in the value of the land before and after the

cutting or destruction complained of. Argotsinger v. Vines, 82

]Sr. Y. 308 ; Van Deusen v. Young, 29 N. Y. 36 ; Easterbrook v.

Erie B. R. Co. 51 Barb. 94; Dwight v. Elmira, Cortland & North-

em R. R. Co. 132 ]Sr. Y. 199.

Where the injury complained of is the cutting or destruction

of growing timber, not yet fully developed, the measure of dam-

ages is the difference between the value of the land before and after

the injury. Dwight v. Elmira, Cortland & Northern R. R. Co,

132 ]Sr. Y. 199. The same rule applies to the cutting or destruc-

tion of shade trees, which, although fully developed, may add a

further value to the freehold for ornamental purposes, or in fur-

nishing a shade for stock. Ih.; Nixon v. Stillwell, 52 Hun, 353.

Fruit or ornamental trees are subject to the same rule. Dwight v.

Elmira, Cortland & Northern R. R. Co. 132 N. Y. 199. But in

case of nursery trees the soil is not damaged by their removal and

their market value necessarily furnishes the true measure of dam-

ages. Ih.

It is apparent from the authorities that in case of injury to real

estate the courts recognize two elements of damage : 1. The value

of the tree, or other thing taken, after separation from the free-

hold, if it has any value. 2. The damage to the realty, if any,

occasioned by the removal. Ih. There are also many cases of

injury to real estate where the cost of repairing the injury may be

the proper measure of damages. Hartshorn v. Chaddock, 135

K Y. 116.

Nuisance.— As a general rule the measure of damages in an

action to recover damages for a nuisance maintained upon the

lands of the defendant by which the plaintiff's premises are ren-

dered disagreeable and uncomfortable, is the difference in the

rental value of the plaintiff's premises free from the effects of the

nuisance and subject to it. Francis v. Schoellkopf, 53 JST. Y. 152
;

Wiel V. Stewart, 19 Hun, 272. Where the plaintiff is the lessee of

tha premises injuriously affected, his measure of damages is th0
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diminution of the usable value of the premises to him, distinct

from the rental value. Bates v. Holhrooh, 89 App. Div. 548

;

appeal dismissed 178 N. Y. 568. Where the premises are used

as a hotel, the usable value to the plaintiff is the amount received

from guests either for apartments or from the restaurant, and his

recovery is based not merely upon loss of profits, but upon injury

to the usable value of the premises, of which loss of profits is com-

petent evidence. Ih.; United States Trust Co. v. O'Brien, 143

]Sr. Y. 288 ,"Wakeman v. Wheeler & Wilson Mfg. Co. 101 N. Y.

205. When damage for a wrongful act is proved, the fact that it

is difficult to prove the exact amount of damage will not release

the wrongdoer from responsibility. Bootes v. Holbrook, ante;

Marie V. Hudson River Bridge Co. 103 IST. Y. 39. In an action

for damages resulting from the maintenance of an electric light

plant adjoining plaintiff's hotel,

—

held, that plaintiff was entitled

to the diminution in rental value, and also the special damages re-

sulting from the fouling of the premises, the injury to furniture,

etc. Pritchard v. Edison Electric Illuminating Co. 179 IST. Y.

364. Evidence showing the depreciation in the rent of the rooms

in the hotel from year to year is competent, as bearing upon the

question whether there was a diminution in the rental value of the

whole premises. Ih. In an action at law for nuisance or trespass,

only such damages as have been suffered prior to the commence-

ment of the action can be recovered, and, therefore, permanent or

fee damages for the continuance of the trespass or nuisance,

which involve damages after as well as before the action was com-

menced, can only be recovered in an action in equity. Van Vecht-

en V. Hudson River Power Transmission Co. 103 App. Div. 130.

The proper measure of damages in an action at law, is the differ-

ence in the rental value of the property before the commencement
of the nuisance, and afterwards during its existence down to the

commencement of the action. Ih. Uline v. New York Central,

etc. R. R. Co. 101 N. Y. 98.

Negligence.— In ordinary cases the measure of damages in

actions for injuries resulting from negligence is such sum as will

furnish a reasonable compensation for the injury sustained by the

plaintiff by reason of the negligent act of the defendant. !N"o

definite rule can be laid down which will furnish a guide to the

court or jury in the proper award of damages in every case ; and
an attempt to state the rules laid down by the courts in the dif-

ferent cases adjudicated would require a treatise on the subject of

negligence.
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Where the action is brought to recover damages for wilful neg-

ligence, the jury may take into consideration the motives of the

defendant, and if the negligence is accompanied with a contempt

of the plaintiff's rights and convenience, the jury may give ex-

emplary damages. Emblen v. Myers, 6 Hurlst. & Norm. 54, 60,

and note. And see Thomas v. Harris, 3 Hurlst. & JSTorm. 961
j

Britton v. Souih Wales B. R. Co. 3 Hurlst. & Norm. 963. A mar-

ried woman living with her husband can recover for personal in-

juries only for the pain and suffering she endures. Kimmel v.

Interurhan Street Ry. Co. 87 IST. Y. Supp. 466. An infant -suing

for personal injuries cannot recover for loss of earnings without

showing that he was entitled by emancipation to recover for his

earnings. Nemorofshi v. Interurhan Street Ry. Co. 87 N. Y.

Supp. 463.

An infant suing for personal injuries cannot recover the value

of the physician's services, as an element of damages. Koehler v.

Interurhan Street Ry. Co. 88 IST. Y. Supp. 1056. In a parent's

action for personal injuries to his infant son, there can be no re-

covery for board and lodging and nursing, where the expenses were

not paid by the plaintiff, nor was their fair and reasonable value

shown. Fagam, v. Interurhan Street Ry. Co. 85 N. Y. Supp. 340.

In an action brought by a parent for the expenses of medical at-

tendance on her child, injured through defendant's negligence, it

is error to charge that the jury may estimate the time and award

a reasonable sum for extra nursing and care required by the child,

where there is no proof of value of time and nursing, nor of lia-

bility incurred therefor. Heater v. Delaware, Lachamanna, etc.

R. R. Co. 90 App. Div. 495. Though in such case, the amount

of liability for a physician's services, though not paid for, may be

recovered, but the nature and extent of such liability must be clear-

ly proved. Ih. In an action for damages for negligence caiusing

the loss of the services of plaintiff's infant son, it is error to

charge the jury that plaintiff is entitled to recover for the probable

prospective loss from being compelled to support him covering time

after his minority, for which the son can recover for himself.

Creigler v. Hopper-Morgan Co. 90 App. Div. 379. It is also

erroneous to allow a recovery for the father's loss of time, for his

services in caring for the child, and for neglect of business in con-

sequence of the child's illness. Ih.; Barnes v. Keene, 132 K Y.

13. See also Bartley v. RicMmyer, 4 JST. Y. 38, and Martin v.

Payne, 9 Johns. 387. It was held in Powell v. Hudson Valley Ry.
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•Co. 88 App. Div. 133, that where there is a physical injury to

plaintiff, caused by defendant's negligence, damages may be recov-

ered for the incidental shock or fright ; but this case distinguishes

Mitchell V. Rochester By. Co. 151 1^. Y. 107. In an action for

bodily injuries causing inability to work, plaintiff failed to prove

the amount of his earnings, and it was held that he could recover

only a nominal sum for loss of earnings. Camparetti v. Union By.

Co. 95 App. Div. 66. In an action for injuries to a wagon through

a collision with a car, plaintiff may recover the expense of repairs,

and the sum expended in hiring another wagon while the injured

one was being repaired, but the latter item must be sustained by

proof of the reasonableness of the sum paid. Bogers v. Interurhan

Street By. Co. 84 JST. Y. Supp. 974. In an action for injuries to

plaintiff, including a destruction of his clothing, he cannot recover

for the latter by merely proving the amount that he paid for such

clothing, without showing its character and condition at the time

•of the accident, or the length of time it had been in use. Connolly

V. Interurhan Street By. Co. 86 N. Y. Supp. 213 ; and to the

same effect see Dunne v. Interurhan Street By. Co. 86 IST. Y.

Supp. 260. In cases of personal injury caused by defendant's

negligence, there is no one rule by which compensatory damages

may be computed with accuracy. Plaintiff is entitled to recover

his reasonable expenditures for medical services, medicines and

attendance, and also a reasonable amount in compensation for pain

and suffering occasioned by his injuries, and for scars and deform-

ities resulting therefrom, to which amount must be added a sum
sufScient to compensate him for loss of power to earn money.

Jones V. New York Central, etc. B. B. Co. 99 App. Div. 1. Where
plaintiff has sustained personal injuries and suffered pain and
interruption of his capacity to work, the allowance of merely his

doctor's bill is inadequate. DeYaulis v. N. Y. City By. Co.

97 IST. Y. Supp. 995. Plaintiff suing for an injury to a horse,

who has been put to no actual expense for medical attendance or

for procuring another to take the place of the injured one, can

only recover the depreciation in value. Curtis-Blaisdell Co. v.

Boss, 98 IN". Y. Supp. 759. But in an action for injury to a

horse, plaintiff cannot recover for the hire of another horse to

replace the one injured, without proof that he paid anything on
that accoimt. Kaniuk v. Dry Dock, East Broadway, etc. B. R.

Co. 96 ISr. Y. Supp. 129. In an action for injury to an automo-

bile through a collision, the plaintiff is not entitled to recover the
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usable or rental value during the time it was undergoing repair,

where it was merely used by him for the purpose of health and
pleasure. Bondy v. N. Y. City By. Co. 107 IST. Y. Supp. 31,

^nd cases cited. In order to recover damages for a condition that

did not necessarily and directly result from the injury received,

such damages should be specially pleaded in order that the defend-

ant may have notice thereof and an opportunity to properly liti-

,gate the question on the trial. Johnson v. City of Troy, 124
App. Div. 29. In an action for personal injuries the sum spent

by plaintiff in a trip to the south for the benefit of his health is too

remote and indefinite to be recovered as an item of damages proxi-

mately resulting from the injury. Statler v. Bay Mfg. Co. 195

1^. Y. 478. In an action of negligence, the plaintiff cannot re-

cover damages for fright, nor for physical consequences of fright.

Sach V. Dady, 134 App. Div. 253; Mitchell y. Bochester By. Co.

151 ]Sr. Y. 110. The measure of damages for injury to skins

in the process of dyeing them, is the difi^erence between their value

if uninjured and their value in their present condition. Outsch-

neider v. Pirosnih, 123 N. Y. Supp. 190. The measure of dam-

ages for failure to dye skins according to sample, was held, in

the absence of special damages, to be the difference between the

market value of the skins in their present state and the market

value of the same goods dyed skillfully in accordance with the

contract. Chaityn v. Stock, 120 IST. Y. Supp. 89. The measure

of damages in an action against one who agreed to protect plain-

tiff's store from burglary by an electrical signal system, for neg-

ligence in the maintenance of such system, whereby the store was

burglarized, is the value of the goods stolen. Silverhlait v.

Brooldyn Telegraph, etc. Co. 132 IST. Y. Supp. 253. Where in

an action to foreclose a mechanic's lien for unaided services as

architects, the defendant pleaded a counterclaim in support of

which he proved that the plaintiff's incompetence had resulted in

serious defects in construction, the defendant was entitled to re-

cover on his counterclaim the cost of putting the building into the

condition in which it would have been had plaintiff's work been

properly done in accordance with their contract. Schwartz v.

Kulin, 126 K Y. Supp. 568; Straus v. Buchman, 96 App. Div.

274; Lennon v. Smith, 124 IST. Y. 582. In an action for injuries

to plaintiff's oyster bed by defendant's dredging operations, plain-

tiff's measure of damages was the value of the oysters destroyed

and the usable value of the premises while its use was unlawfully
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withheld from the owner. Watts v. Hewlett Bay Co. 152 App.
Div. 493.

Trespass to personal property.—The principles governing a

right of recovery in this action have been fully explained. When,

this form of action is adopted under ordinary circumstances,,

and no matters of aggravation are shown, the general rule is the

same as in trover, and the measure of damages is the value of

the property, with interest. But where conduct of the defendant

has been willful, malicious, cruel, or oppressive, the jury may give

exemplary damages.

In an action of trespass for killing the plaintiff's horse, by beat-

ing it to death, the proof showed the horse to be worth $50 or $60

;

but the jury, under a charge of the court that they might allow

smart money, gave $75 ; and this was held right. Wort v. Jenkins,

14 Johns. 352. The court said: "The plaintiff proved the facts

charged in the declaration, and with circumstances of great bar-

barity on the part of the plaintiff. We think the charge of the

judge was correct; and we should have been better satisfied with

the verdict, if the amount of damages had been greater and more
exemplary."

In an action for a willful trespass in overturning the plaintiff's

wagon in the nighttime, and breaking and injuring it, the proof

showed the costs of the repairs to be $3.37, but the justice gave

judgment for $5.89 damages, besides costs, on account of the will-

ful injury; and this was held right. Tijft v. Culver, 3 Hill, 180.

Where an oiEcer having process for the' collection of a fine or a

judgment, uses such process oppressively and vexatiously for the

purpose of injuring the feelings of the party against whom it was
issued, this is actionable, and the jury may give appropriate dam-

ages. Rogers v. Brewster, 5 Johns. 125.

Where process is regular in form, and issued upon a regular and
valid judgment, but is executed in a place to which the process does

not run, and out of the proper jurisdiction, the party whose goods

are taken on it may recover the whole value of the goods, and not

merely the amount of damages which he may have sustained by
their being taken in a wrong place. Sowell v. Champion, 6 Ad. &
El. 407.

If a sheriff or constable wrongfully seizes goods which are after-

ward taken from him by another wrongdoer, the owner of the goods

may, in an action against such officer, recover as special damages,

the amount necessarily paid to the latter wrongdoer to get the

goods back. Keene v. DiTke, 4 Exch. 388.



DAMAGES. 2749

Where the property of the plaintiff is sold under illegal process,

and the sum demanded is raised by a sale of the property, which
is hid off for the benefit of the plaintiff, by his agent and with his

money, the measure of damages in an action for the wrongful sale,

is the amount of the bid with interest thereon, and not the value of

the property. Baker v. Freeman, 9 Wend. 36 ; Clark v. Rallock,

16 Wend. 607.

Where a promissory note was left with an attorney for collec-

tion, and the maker of the note wrongfully took the note from the

attorney's office, it was held, in action of trespass by the attorney,

that he could not recover, as damages, the costs, whether incurred

or prospective, of an action for the collection of such note. Du-

mont v. Smith, 4 Denio, 319.

In an action for the wrongful taking of personal property, where

exemplary damages are not claimed, the actual cash market value

of the property at the time of the taking, together with interest, is

the measure of damages. But where the property is taken by an

officer under an execution, and sold at public auction, the price

which the goods brought is competent evidence upon the question

of value. Campbell v. Woodworth, 20 N. Y. 499.

Actions against sheriffs or constables.— Actions against ministe-

rial officers are quite frequent; and there are several different

classes of actions which are resorted to as occasion requires. Some-

times the action is for oppressive conduct, as has been already seen.

At other times the action is founded upon a neglect to execute

process, or for permitting an escape from it, or for making a false

return thereto. In all such cases, the law gives a remedy to the

injured party, by awarding such damages as ought to be given.

In an action against a sheriff for a negligent escape, upon mesne

process, the measure of damages is the actual loss or injury sus-

tained by the plaintiff ; and prima facie the plaintiff is entitled to

recover the amount of the judgment rendered against the prison-

er, though the officer is entitled to give evidence as to the poverty

of the prisoner, or other circumstances which tend to show the

actual damages sustained. Patterson v. Westervelt, 17 Wend.

643. The distinction between an escape from mesne process, and

from that on final process, with the difference in the measure of

damages, has already been pointed out. In an action for an escape

from arrest on a warrant issued under the Nonimprisonment Act,

the rule of damages is that the sheriff is prima facie liable for the

amount of the judgment. But if it is shown by the sheriff that
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the debtor was unable to pay his debts, the jury ought to give such'

damages only as the plaintiff has sustained by the escape. Lath-

am V. Westervelt, 26 Barb. 256.

In an action for neglecting to levy, and for delaying to return

an execution, the sheriff is prima facie liable for the whole debt,.

and his only mode of mitigating the amount of the recovery is by

showing that he could not have collected it by exercising due dili-

gence. Bank of Rome v. Curtiss, 1 Hill, 275 ; Ledyard v. Jones, 7

1^. Y. 550 -,8.0.4: Sandf. 67 ; People v. Lott, 21 Barb. 130. The

plaintiff need not allege, or prove any special damages, because he

is presumptively entitled to recover the amount of the entire judg-

ment as damages. lb., overruling Stevens v. Bowe, 3 Denio, 327..

But the sheriff may show, if he can, that the defendant had nO'

property, or not sufficient property, out of which to have satisfied

the execution, even if he had used the diligence required of him

by law. And if such proof is given, the plaintiff may rebut it by

evidence on his part, and then the jury will be able to say, upon

all the evidence, what damages the plaintiff has actually sustained..

Humphrey v. Hathorn, 24 Barb. 278.

§ 3. Assessment of Damages.

Time.— It is a general rule that no damages can be included in.

the judgment, unless they had accrued at the time of the com-

mencement of the action. There are some cases, however, in which

the damages are a mere incident or accessory to the principal, as

where interest accrues on the demand sued on, in which cases in-

terest may be computed down to the entry of judgment. So, in

an action by a father against the seducer of his daughter, the plain-

tiff may prove, by way of aggravation of damages, any circum-

stances which are the natural consequences of the principal act,

although they did not transpire until after the action was brought.

Hewit V. Prime, 21 Wend. 79. But such cases are exceptions to-

the general rule, which excludes any damages accruing after the-

commencement of the action, and this is especially the case where

a new action will lie for such accruing claim or demand. In

actions of trespass, trover, or for torts generally, the damages,

should be limited to the commencement of the action, although this

rule is not without exceptions in those cases in which the jury are

permitted to give the value of the goods at any time previous to

the trial. Every continuance of a nuisance is a fresh nuisance,^.
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and there may be an action for eacli day's continuance of it, and
the damages ought to be limited to the time of commencing the

action.

Amount of damages.—The damages awarded must be such as

the law allows, and such as are proved by the evidence; and

where it is clear from the return that the judgment is for too great

damages, it will be reversed. Ely v. O'Leary, 2 E. D. Smith, 355.

So, on the other hand, if the damages allowed are evidently for

less than the law allows, a new trial will be granted. Bohbhis

V. Hudson River B. R. Co. 7 Bosw. 1. But in those cases

in which the question arises upon an appeal from a judg-

ment rendered in a justice's court, the general rule is that the

appellate court has no power to reverse the judgment upon the

ground that the damages are excessive, or that they are too small,,

unless some rule of law has been violated in the assessment of

the amount. Stephens v. Wider, 32 K Y. 351.

Interest as damages.— Interest is sometimes payable by the ex-

press terms of the contract between the parties. But there are

other cases in which there is no such agreement, and interest is

not recoverable, except by way of damages.

In actions upon contract, where there has been an express

promise to pay interest, or where it is payable as a matter of right

and of law, there interest must be allowed by way of damages,,

and, if refused, it will be error.

In actions of trover and trespass de bonis asportatis interest on

the value of the property converted or lost to the owner is

allowed and recoverable as a matter of right. In other

actions, where the value of property has been diminished by an

injury wrongfully inflicted, interest cannot be recovered as of

right, but may be allowed in the discretion of the jury, according

to the circumstances of the case. Interest so allowed will be upon

the amount by which the value is diminished, computed from the

time of the injury. See Walrath v. Redfield, 18 E". Y. 457, 462

;

Mairs v. Manhattan R. E. Assn. 89 N. Y. 498; Duryee v. Mayor,,

etc. of New York, 89 JN". Y. 477, 499 ; Parrott v. Knickerbocker

& N. Y. Ice Co. 46 N. Y. 361 ; Black v. Camden & Amboy R. R.

& T. Co. 45 Barb. 40; Home Ins. Co. v. Penn. R. R. Co. 11

Hun, 182, 188; Moore v. New York El. R. R. Co. 126 K Y.

671; Wilson v. City of Troy, 135 K Y. 96, 104, 105. There is

a class of actions sounding in tort in which interest is not allow-

able at all, such as assault and battery, false imprisonment.
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slander, libel, seduction, etc. Ih. But these actions are not

within the jurisdiction of a justice's court.

Double and treble damages.— At common law the damages are

• always single, but double and treble damages are, in some cases,

given by statute. Double damages may be recovered in an action

against a person who willfully conceals or withholds attached

property from a sheriff holding an execution against such prop-

erty. Code of Civil Pro. § 708. Treble damages are given in

actions against a sheriff for a failure to keep male and female

prisoners, or civil and criminal prisoners in separate rooms.

Penal Law, section 1875 ; Consolidated Laws, chapter 40, sec-

tion 1875 ; in actions for waste. Code of Civil Procedure, section

1655 ; in certain actions for cutting down or carrying off wood,

trees, etc. without right (Id. §§ 1667, 1668) ; for forcible entry

or detainer (Id. § 1669) ; for prosecuting an action vexatiously

or maliciously in the name of another without his consent, etc.

(Id. § 1901) ; and in actions for taking illegal fees. Public

Officers' Law, section 67; Laws 1909, chapter 51, section 67;

Consolidated Laws, chapter 47, section 67. Where double, treb-

le, or other increased damages are given by statute, single dam-

ages only are to be found by the jury, except in a case where the

statute prescribes a different rule. The sum so found must be in-

creased by the court and judgment rendered accordingly. Code
of Civil Procedure, section 1184. The proper course is for the

jury to find single damages, and then for the court to double or

treble them, as the case may require, when judgment is rendered.

King v. Havens^, 25 Wend. 420. If the court refuses to render

a judgment for the proper amount, the judgment will be reversi-

ble, lb. In an action of trespass, under a statute giving treble

damages, judgment should be rendered for treble the amount of

damages found by the jury when they find single damages. Ih.

This was so held in an action for a trespass in cutting down six

shade trees belonging to the plaintiff, and in which the jury

assessed his single damages at $30, the court holding that he was
entitled to recover a judgment for $90 on this finding. lb. And
see King v. Havens, 25 Wend. 420; Jermain v. Booth, 1 Denio,

639.

Several defendants.—If several persons join in the commission

of a trespass, and they are all sued, and a verdict found against

all of them, the damages are not divisible, and the jury cannot

assess different amounts against the several defendants; and if
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they should do so, the plaintiff may disregard the finding so far

as to be entitled to have judgment against all for the largest

amount found against any one of the defendants. Beat v. Finch,

11 ]Sr. Y. 128 ; Bohun v. Taylor, 6 Cow. 313 ; O'Shea v. Kirher, 4

Bosw. 120 ; 8. C. 9> Abb. 70. There may be cases, however, in

which the damages may be severed, as where one defendant is

found guilty of a trespass at one time and the other at another;

or, if one is guilty of a part of the trespass, and another of the

other part; or, if some are guilty of the whole trespass and others

of a part only. But in actions in justices' courts such judgments

would be quite unusual, even if they are ever entered. And
where the trespass is not joint in all respects as to all the defend-

ants, the proper course for a plaintiff will be to bring separate

actions against the several defendants. And where injuries are

done by animals, there are cases in which a joint action does not

lie.

Remitting damages.—Where a verdict, or the decision of the

justice upon a trial without a jury is rendered in favor of either

party for a sum of money, the prevailing party may remit any

portion thereof and take judgment for the residue. Code of

Civil Pro. § 3016.

173
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CHAPTEE VIL

JUDGMENT.

§ 1. Nature and Classification.

A judgment is the decision or sentence of the law, which is

pronounced by a judge or court upon the matters contained in

the record of an action which has been prosecuted or litigated

before such judge or court. It is the final proceeding in an action

at law, by which the court applies the law to the particular case

presented before it, and specifically grants or denies to the plain-

tiff the remedy which he has sought by the action. And if the

defendant sets up a claim by way of afiirmative relief, claim, or

defense, such right is also determined and declared.

There cannot be a valid judgment unless it is pronounced by a

competent judge or court, at a time and place appointed by law,,

or in pursuance of it, and in the form which the law requires.

If there is no jurisdiction of the subject-matter, or of the

person, or if the cause is tried out of the proper jurisdiction, the

judgment will be void.

In every action which is prosecuted to its final termination, the

litigant parties present to the court the facts to be considered,

the agreements to be considered, and the points of law to be

resolved, and the judgment is the result of a full examination of

all these matters.

But although the judge or court pronounces the decision, the

judgment is really the sentence or decision of the law, and the

judge or court is the mere instrument for expressing the deter-

mination of the law.

In justices' courts there are but few varieties in the mode of

entering judgment, and these are very simple in form.

In courts of record there are several kinds of judgment which
are appropriate and legal when applied to those courts, but which
are not at all proper or applicable to justices' courts. And, in

discussing the subject under consideration, no explanation will be
given of any judgments, except such as are appropriate to these

courts.
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In civil actions, judgments are usually divided into four classes

or kinds.

1. When the facts are admitted by the parties, but the law is

disputed, as in the case of a judgment upon demurrers. 2. When
the law is admitted, but the facts are disputed, as in the case of

a judgment upon a verdict. 3. When both the law or the facts

are admitted by confession of judgment, or by voluntary non-

suit. 4. By the default of either party in the course of the pro-

ceedings. But judgment by default is not entered in justices'

courts, except upon failure to answer a veriiied complaint which

has been served with the summons in a case allowed by law.

In all other cases, where the defendant makes default in appear-

ing or pleading upon the return of a summons duly served, the

justice must hear the allegations and proofs of the plaintiff and

render judgment according to law and equity as the very right

of the case appears. Code of Civil Pro. § 2988.

A judgment is either interlocutory or the final determination

of the rights of the parties in the action. Code of Civil Pro.

§ 1200. An interlocutory judgment is one given in the course

of a cause, before final judgment. This form of judgment is

rarely pronounced in a justice's court. There is one case, how-

ever, in which this is appropriate. When a pleading is demurred

to, and the demurrer is sustained, the judgment is not final, but

interlocutory, and it requires the party to amend his defective

pleading.

The subject of judgment upon demurrer has been sufficiently

explained in another chapter.

§ 2. Judgement on Issues of Fact.

There are frequently several issues joined in an action. If the

plaintiff's complaint contains several separate counts for different

causes of action, and issue is taken upon each count, there will, of

course, be several issues.

So, too, the defendant may interpose affirmative defenses,

either as a bar to the plaintiff's claim or by way of set-off. In

such cases there will be issues raised for trial. But, in whatever

manner the issues may arise, the sole object of every issue is to

present a matter for trial and judgment. The general rule is

that judgment will be entered in favor of the party who prevails

upon the whole record.
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Suppose the plaintiff sues for several distinct trespasses, and he

proves them all, but the defendant establishes a defense by way of

accord and satisfaction to a portion of the causes of action, in

such a case the plaintiff will recover judgment if there is but a

single cause of action unanswered. Again, if the action is brought

upon several separate promissory notes, and a defense is made
out to a portion of them, but not as to all, in that case the plain-

tiff will have judgment for so much as is proved and unanswered.

The plaintiff may prove a cause of action against the defendant

and yet the defendant may be entitled to judgment. For in-

stance, if an order of arrest has been granted and executed in

a case specified in subdivision 3 of section 2895 of the Code the

plaintiff' cannot recover upon a default, and the defendant is

entitled to judgment upon a trial unless the plaintiff establishes

all the matters of fact which are required by that subdivision to

entitle him to an order of arrest. Code of Civil Pro. § 2903.

So where a counterclaim is established, which equals the plain-

tiff's demand, the judgment must be in favor of the defendant.

Where it is less than the plaintiff's demand, the plaintiff must
have judgment for the residue only. Where it exceeds the plain-

tiff's demand, the defendant must have judgment for the excess,

or so much thereof as is due from the plaintiff, unless it is more
than the sum of $200. If it is more than $200, or if no part of

it is due from the plaintiff, the justice must, at the election of the

defendant, either:

1. Set off so much of the counterclaim as is sufficient to satisfy

the plaintiff's demand, and render judgment for the defendant

for his costs; in which case the defendant may maintain an ac-

tion for the residue; or

2. Eender a judgment of discontinuance with costs; in which
case, the defendant may thereafter maintain an action for the

whole.

Where part of the excess is not due' from the plaintiff, the

judgment does not prejudice the defendant's right to recover,

from another person, so much thereof as the judgment does not

cancel. Id. § 2949.

Where a verdict, or the decision of the jiistice upon a trial with-

out a jury, is rendered in favor of either party, the justice must
render judgment against the adverse party in conformity thereto,

with costs, except as is otherwise specially prescribed by law.

Id. § 3014.
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In actions upon money demands, such as bills or notes, bonds,

and the like, the judgment, if in favor of the plaintiff, is that he

recover the amount due, v^ith such legal damages as may be al-

lowed by law, together with the cost of the action. If the judg-

ment is in favor of the defendant, it is that he recover his costs,

unless he has interposed and established a set-off for a greater sum
than the plaintiff's demand, in which case judgment is entered in

favor of the defendant for the balance, with costs. In actions

upon contracts for the recovery of damages for a breach thereof,

the plaintiff, if successful, recovers such damages as may be

assessed by a jury or the justice, with costs. If the defendant

succeeds, the judgment is for costs. So, in actions for torts,

the general rule is that the plaintiff, if successful recovers the

amount of damages assessed, with the costs of the action; while,

on the other hand, a successful defendant recovers judgment for

his costs.

A judgment for the plaintiff, in an action upon a bond, given

as prescribed in the last section, must award to him the value of

the property seized and delivered to the claimant, with interest

thereupon from the time of the delivery. If the amount so re-

covered exceeds the amount, which the plaintiff recovers, in the

action in which the warrant of attachment was issued, he is

liable to the defendant in that action for the excess. Code Civil

Pro. Sec. 2913.

If the action before the justice is to recover a chattel, with or

without damages for its detention, it will conform to the statutory

rules already noticed. If from defect of proof the plaintiff

fails in the action, the defendant is entitled to judgment for the

return of the property without giving any proof of his title.

McCurdy v. Brown, 1 Duer, 101.

Where there are several separate causes of action set out in the

complaint, there may be issues of law and of fact in the same

action, since some of the causes of action may be demurred to,

and issues of fact joined on the others. The mode of disposing

of the issues in such a case is pointed out in a previous chapter.

§ 3. Judgment of Nonsuit.

Judgment of nonsuit, with costs, must be rendered against a

plaintiff' prosecuting an action before a justice of the peace, in

either of the following cases:

1, If he discontinues or withdraws the action.
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2. If he fails to appear within one hour after the summons is

returnable, or within one hour after the time to which the trial

has been adjourned.

3. If he is nonsuited upon the trial. Code of Civil Pro.

§ 3013.

The right of the plaintiff to discontinue or withdraw his action

has been elsewhere considered. The effect of the failure of the

plaintiff to appear within one hour after the summons is return-

able or within one hour after the time to which the trial has been

adjourned has also been noticed. See Howell v. Capelli, 9 App.

Div. 18; Todd v. Doremus, 60 Hun, 385; Handshaw v. Arthur,

89 Hun, 179.

§ 4. Judgment of Discontinuance.

There are several eases in which the statute requires the entry

of a judgment of discontinuance. One case is where an answer

of title to land has been properly interposed to the whole complaint

and the required undertaking has been given. Code of Civil Pro.

§ 2954. Another is where upon the trial of an action the sum
total of the accounts of both parties proved to the satisfaction of

the justice exceeds $400. Id. § 2950. Another case is where the

defendant has established a counterclaim exceeding the plaintiff's

demand and amounting to more than $200 and elects to have such

judgment rendered. Id. § 2949. A judgment of discontinuance

is also proper when the justice is absent for more than an hour

after the summons is returnable, or after the time to which the

trial has been adjourned ; or where the justice is disqualified by

reason of interest or relationship; or where the defendant is an

infant for whom no guardian ad litem has been appointed. Id.

§ 3075.

A very informal judgment of discontinuance may be held suffi-

cient where a judgment of discontinuance is the necessary conse-

quence of facts before stated in the justice's docket. Bradner v.

Howard, 75 K T. 417.

The effect of a discontinuance is merely to terminate the exist-

ing action. It is no bar to a future action for the same cause

for which the first one was instituted, though if rendered upon
the ground that the justice had no jurisdiction it will estop the

defendant from claiming in another action that the decision was
erroneous, and that the justice had jurisdiction. lb.
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§ 5. Time of Rendering Judgment.

Where the plaintiff is nonsuited, or discontinues or withdraws

the action; or where judgment is confessed, or a verdict is ren-

dered ; or where, at the close of the trial, the defendant is in cus-

tody ; the justice must forthwith render judgment, and enter it in

his docket-book. In every other case, he must render judgment

and enter it in his docket-book, within four days after the cause

has been finally submitted to him. Code of Civil Pro. § 3015.

Where a cause is tried before a justice without a jury, judg-

ment must be rendered within four days after the submission for

a final decision; and if it is not rendered until after that time it

will be erroneous. Watson v. Davis, 19 Wend. 371 ; Berrian v.

Olmstead, 4 E. D. Smith, 279 ; Wiseman v. Panama R. B. Co. 1

Hilt. 300 ; Bloomer v. Merrill, 29 How. 259 ; 1 Daly, 485 ; Fish

V. Emerson, 44 IST. Y. 376 ; Beardsley v. Pope, 11 Misc. 117, 119

;

Catlin V. Rundell, 1 App. Div. 157 ; Gillingham v. Jenkins, 40

Hun, 694.

The justice may take four days from the time when the cause

was finally submitted for judgment. And where a cause is tried

before the justice, and the evidence introduced, and the cause then

adjourned by consent to a future day for summing up, the cause

will not be considered a&. finally submitted until the summing up,

and the justice may take four days from that time within which

to render judgment. Heidenhevmer v. Wilson, 31 Barb. 637.

Although the statute provides that a justice of the peace must

render judgment and enter it in his docket within four days after

the submission of the cause to him, this provision of the statute

may be waived. Barnes v. Badger, 41 Barb. 98; Keating v.

Serrell, 5 Daly, 278 ; Beardsley v. Pope, 88 Hun, 560. A stipu-

lation that the justice may take any specified number of days

instead of four for the purpose of rendering judgment will be valid

and enforced by the courts. And where the parties have stipu-

lated that the justice may take five days for the purpose of render-

ing judgment, and judgment is rendered on the fifth day, the

defeated party will be estopped from alleging that the judgment

was not rendered in time. Ih. If the last day fixed by the

stipulation falls on Simday, the justice may lawfully enter judg-

ment on the day following. Keating v. Serrell, 5 Daly, 278.

Where the fourth day after the submission of the case is Sunday,

judgment may properly be rendered on the succeeding day.
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Ruber v. EhlerS, 76 App. Div. 602. Where the justice delays

his decision to enable the parties to file briefs, the cause is not

before him for decision until the briefs are handed in, and the

time within which he is required to decide the case does not be-

gin to run until the briefs are filed. Babin v. Ensley, li App.

Div. 548.

When the action has been tried before a jury, and a verdict has

been rendered, the statute requires that the judgment shall be

rendered forthwith. This statute is enforced quite strictly as to

the time of rendering the judgment, but is interpreted quite liber-

ally as to the manner. No legal judgment can be rendered upon

the verdict of a jury after the day upon which the verdict was

rendered. Sihley v. Howard, 3 Denio, 72. Except when the ver-

dict is rendered on Sunday. Ellen v. Godfrey, 44 N. Y. 533.

That is, the justice must complete the exercise of his judicial

powers upon the day the verdict is rendered, though he may per-

form any merely ministerial act in relation to the judgment upon

any day afterward. When a verdict has been received and entered

in the docket of the justice, his only remaining judicial duty is

to determine the amount of costs to which the prevailing party is

entitled, and add this to the verdict. This must be done upon

the day the verdict is rendered, as it is a judicial act and a part of

the act of entering judgment. And it has been held that if this

act is delayed until a day subsequent to that upon which the ver-

dict was rendered, the judgment will be erroneous and may be re-

versed on appeal. Sihley v. Howard, 3 Denio, 72. In the case

cited the verdict was rendered on the 1st day of July and immedi-

ately entered by the justice in his docket ; within four days after-

ward he made an entry of the items of costs ; and on the 9th day

of July footed up the items. In another case the action was tried

before a jury and a verdict was rendered on the 1st day of October,

but the judgment was not completely rendered until October 5th,

and it was held that the judgment was void. Putnam, v. Van Al-

len, 46 Hun, 492. In another case the trial was before the justice

without a jury, and the justice rendered a judgment of nonsuit

four days after the submission of the case. It was held that the

justice was without power to render such judgment at that time.

Smith V. McMillan, 90 Hun, 542. But it has also been held that

the word "forthwith" in the statute does not mean immediately or

instantaneously, but within a reasonable time; and that when a

yerdict is rendered late in the evening, and the justice, being tired.
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and worn out with the trial, did not render judgment on the ver-

dict nntil the next morning, the statute was complied with and
the judgment so rendered was valid. Tousley v. Mowers, 14 Misc.

125 ; Goodrich v. Sullivan, 1 T. & C. 191 ; Sweet v. Marvin, 2

App. Div. 1. In these cases "forthwith" was construed to mean
within twenty-four hours. If this construction is adopted there is

no real conflict in the cases in respect to the matters actually de-

cided.

Although the failure of the justice to render judgment within

the statutory time renders the judgment void, it is suflicient to

support an appeal taken from it for the purpose of reviewing and

reversing it. Gillingham v. Jenkins, 40 Hun, 594; Catlin v.

Bundell, 1 App. Div. 157.

The statute authorizes courts to be open on Sunday for the pur-

pose of receiving a verdict or discharging a jury, but prohibits the

transaction of any other business on that day. Judiciary Law,

sections 4, 5 ; Laws 1909, chapter 35, sections 4 and 5 ; Consoli-

dated Laws, chapter 30, sections 4 and 5. A verdict rendered on

Sunday is, therefore, valid, and a judgment rendered thereon upon
the same day is invalid. Hoghtaling v. Osborn, 15 Johns. 119.

The statute directing the justice to render judgment forthwith

must harmonize with the provision which forbids the transaction

of any business in court on Sunday, and, therefore, when a ver-

dict is rendered on Sunday a judgment entered thereon upon the

following Monday is valid. Allen v. Godfrey, 44 E". Y. 433.

Where the justice has four days in which to enter judgment and

the last falls on Sunday, judgment must be rendered on Satur-

day, and if it is not rendered until the following Monday it will

be erroneous. Bissell v. Bissell; 11 Barb. 96.

A judgment may be rendered on the day of a general election

where the cause was tried before him and submitted on the pre-

vious day. Rice v. Mead, 22 How. 445.

A justice has four days in which to decide a summary proceed-

ing instituted before him. People v. Loomis, 27 Hun, 328,

§ 6. Manner of Kendering Judgment.

The statute provides that a justice of the peace shall render

judgment and enter it in his docket-book within the time specified.

Code of Civil Pro. § 3015. The time limited for the rendition of

the judgment and the effect of a failure to render it within that

time has been considered in the preceding section.
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The act of rendering judgment by the justice is judicial; that

of entering it in his docket is ministerial. The judicial functions

of the justice are completed when he has rendered his judgment.

The duty of rendering judgment when the cause is tried by him-

self is imperatively to be performed within four days. The duty

of entering it in his docket has been held to be directory merely,

owing to its ministerial character, and although the statute pre-

scribes four days as the time within which it is to be done, that is

not a limitation upon the power of the justice, and the entry in the

docket may be made afterward if the judgment has been entered

by the justice in his minutes of the trial in proper form and in due

time. Fish v. Emerson, 4:4c N. Y. 376 ; Walrod v. Shuler, 2 IST. Y.

134 ; Hall v. Tuttle, 6 Hill, 38 ; Dalton v. Loughlin, 4 Abb. IST. C.

187; Goodrich v. Sullivan, 1 T. & C. 191; Matter of Thompson,

29 App. Div. 83.

If the cause is tried by a jury, and the justice upon receiving

the verdict forthwith enters it in his docket-book, determines the

amount of costs to which the prevailing party is entitled, adds

the same to the verdict, and enters the amount under the entry

of the verdict in his docket-book, this will be held to be a suffi-

cient compliance with the statute to sustain the judgment on ap-

peal, although the justice does not on that day enter in the docket

the words "judgment for the plaintiff" or "judgment for the

defendant," immediately preceding the statement of the amount of

the verdict and costs. These words may be entered by the justice

at any time, and may for the purpose of sustaining the proceed-

ings be regarded as made. Stephens v. Santee, 49 'S. Y. 35.

The decision of a cause by a justice must be evidenced by some

official act ; and it will be of no consequence that the justice de-

cided the cause in his own mind if he did not enter the judgment

in his minutes or docket, or in some other legal manner. Seaman
V. Ward, 1 Hilt. 52. The, mere entry by a justice on his minutes

of a verdict rendered by a jury is not a rendition of judgment.

The judgment is not rendered until the justice has fixed the

amount of costs and indicated the same by some final action. A
mere mental conclusion will not be sufficient, even when expressed

verbally to the person entitled to the judgment. Putnam v. Van
Allen, 46 Hun, 492 ; Tousley v. Mowers, 14 Misc. 125. And it

should be kept in mind by every justice of the peace that the im-

portant question to be considered is not how far a variance from

the plain requirements of the statute will be tolerated by the
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•courts in consideration of the assumed inexperience of the justice,

but rather what acts will he deemed a strict compliance with the

statute.

The time when the judgment was actually entered in the jus-

tice's docket, if not important to the validity of the judgment, is

important as fixing the time within which an appeal may be taken.

The Code allows twenty days after the entry of a judgment in a

justice's docket within which a party may take an appeal. Code
of Civil Pro. § 3046. The mere writing of the judgment by the

justice in his docket does not constitute a perfected entry of judg-

ment so as to limit the time within which to appeal if the docket-

book is not thereafter so kept as to be accessible and open for in-

;spection. Reid v. D^fendorf, 87 Hun, 40.

The entry of a judgment upon the minutes of the justice, the

issuing of a transcript thereon, and the filing of the transcript in

the ofiice of the clerk of the county, are sufficient to authorize the

clerk to docket the judgment, although the judgment is not entered

until afterward in the justice's docket. Fish v. Emerson, 44 IST.

Y. 376 ; Matter of Thompson, 29 App. Div. 83.

The statute requires that all legal proceedings must be in the

English language. But where the essential facts of the judgment

are intelligible it will be valid, notwithstanding the fact that some

of the words are very incorrectly spelled. Jackson v. Browner,

7 Wend. 388.

Where an action is brought against two or more persons jointly

indebted upon contract, and the summons is served upon one or

more, but not upon all of them, if the plaintiff recovers judgment

it must be entered against all. Code of Civil Pro. § 3020. A
failure to enter the judgment against a defendant not served as

well as against the defendants served is a substantial error. Nel-

son V. Bostwich, 5 Hill, 41 ; Elster v. Goodyear, 55 App. Div. 190.

There are some cases in which there may be separate judgments

as to the several defendants. When the action is for a tort, and

there are several defendants, there may be a judgment against

some of the defendants and in favor of others. Ballard v. Lock-

wood, 1 Daly, 158; Moon v. Eldred, 3 Hill, 104; Dominich v.

EacTcer, 3 Barb. 18; Noyes v. Hewitt, 18 Wend. 141, 142, 143;

Van Deusen v. Van Slych, 15 Johns. 223. If there is no evidence

whatever against one of the defendants in an action for a tort, the

court should, if requested, direct the jury to find a verdict for

such defendant, if the cause is tried by a jury; or he should,
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himself, discharge him if there is no jury. 76. If, however, there

is any evidence whatever the question must be submitted to the

jury. Ih. In those cases in which the defendant is entitled tO'

a discharge, it will be error to refuse it on a proper application.

lb. If the trial is by jury, and there is no evidence against one

of the defendants, it will not be error for the justice to discharge

him, instead of directing the jury to acquit him. Noyes v. Hewitt^

18 Wend. 141, 143. The correct practice, however, is to direct

the jury to acquit him, which is done, as a matter of course, by

the jury. lb. Where the cause is tried by a justice without

a jury, and a defendant is entitled to be discharged, this is usually

done at the close of the plaintiff's evidence. Moon v. Eldred, 3

Hill, 104. But in all such cases of discharging a defendant there

should be no judgment entered until the trial is completed. lb.

In one case the justice discharged one defendant at the close of

the plaintiff's case, and entered judgment forthwith in favor of

such defendant against the plaintiff for costs ; and at the close of

the trial the justice rendered a judgment of nonsuit against the

plaintiff, and also entered up a judgment against him for costs

in favor of the latter defendant; and this was held to be erroneous,

upon the ground that no judgment should have been rendered un-

til the trial was completed, and in that case if judgment was
rendered in favor of both defendants against the plaintiff there

could be but one judgment; while, if the judgment had been in

favor of the plaintiff against one defendant, and against the plain-

tiff' and in favor of the other defendant, there ought to be two
separate judgments, one in favor of the plaintiff against one de-

defendant, and the other in favor of the other defendant against

the plaintiff, for costs. lb. After the evidence is closed and the

jury have retired, it is too late to move for the discharge of one

of the defendants, on the ground that there is no evidence against

him. Lobar v. Koplin, 4 N. Y. 547.

There are also some cases in which there may be separate judg-

ments even in actions upon contracts. If the action is brought

upon a negotiable promissory note, and the makers and indorsers

are joined, there may be a separate judgment against those who
are proved liable, and a judgment in favor of those who show a

valid defense, or against whom no cause of action is made out.

Parker v. Jackson, 16 Barb. 33. And see Bank of Attica v. Wolf,

18 How. 102 ; Zink v. Attenburg, 18 How. 108 ; Wilklow v. Bell,

18 How. 397. The principle of the decision is that a separate
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judgment may be rendered in any case in which a separate ac-

tion might have been brought. Ih. If several defendants are

sued, and one of them pleads infancy, and proves it on the trial,

the court may allow the plaintiff to discontinue as to him without

costs, and proceed with the action against the others. Butler v.

Morris, 1 Bosw. 329.

§ 7. Form of the Judgment.

The statute does not prescribe any particular form in which a

judgment must be. entered, though it does require the entry into

the docket of certain specified acts. See Code of Civil Pro.

§ 3140. The validity of a judgment does not depend upon a

literal compliance with the terms of the statute ; and if enough ap-

pears to show that the justice had jurisdiction of the parties to

the action, and of the subject-matter, that the proceedings were

regular, and the kind and amount of the judgment, and that it was

rendered in due time, this will be sufficient. Humphrey v. Per-

sons, 23 Barb. 314; Hall v. TuUle, 6 Hill, 42, opinion. Technical

precision in matters of form are not required in a justice's court.

Bradner v. Howard, 75 N. Y. 417. The correct practice, however,

is for the justice to carefully comply with the statute, and all

questions as to the regularity or validity of the judgment in this

respect will thereby be avoided. Ordinarily, the justice is required

to render judgment for the amount found and settled by the ver-

dict of the jury, or the decision of the justice. But the parties,

whether plaintiff or defendant, may remit a portion of the amount

found in his favor and take judgment for the residue, and the

justice should render judgment accordingly. Code of Civil Pro.

§ 3016. See Clarh v. Denure, 3 Denio, 319 ; Barber v. Bose,

5 Hill, 76 ; Burger v. KortrigM, 4 Johns. 414.

So, where the case is decided by the justice without a jury,

either party may remit all, or a portion of the amount found, and

take judgment for the residue. Putnam v. Shelop, 12 Johns.

435. There may be a judgment in favor of the defendant for the

amount of a set-off proved by him, although the plaintiff may not

have established any claim on his part on the trial. Greenleaf v.

Low, 4 Denio, 168.

As has been stated, the judgment is to be entered by the jus-

tice in his docket-book. Every justice of the peace must keep a

docket-book, in which he must enter

:
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1. The title of every action or special proceeding commenced'

before him.

2. The time when the summons, or the mandate for the com-

mencement of the special proceeding, was issued, with a statement

of the nature of the mandate, and a memorandum of each order

of arrest, warrant of attachment, or requisition to replevy, granted.

by him.

3. The time when the parties appeared before him, either with-

out process, or upon the return of the summons, or of the mandate

for the commencement of the special proceeding.

4. A concise statement of the substance of each oral pleading,,

or a memorandum of the filing of each written pleading.

5. Each adjournment, stating upon whose application, and tO'

what time and place, it was made.

6. The issuing of a venire, stating upon whose application it

was issued, and the time and place of the return thereof.

7. The time when a trial was had ; and, if it was by a jury, the

names of all the persons returned as having been notified to attend

as jurors, stating who did not attend, who attended, and who were

sworn.

8. The name of each witness sworn upon the trial, stating at

whose request he was sworn; each objection made to the compe-

tency of a witness, and the decision thereupon.

9. The verdict of the jury, and the time of receiving it; or, if

the jury disagreed and were discharged, a statement of that fact.

10. A concise statement of the substance of each order, made-

by him in the course of the action or special proceeding.

11. The judgment or final order, and the time of entering it.

12. The execution; the time of issuing it; the kind of execu-

tion; the name of the officer to whom it was delivered, and each

renewal, with the date thereof.

13. The return of each execution ; the time of the return, and a.

statement of any money paid to the justice thereupon, and when
and by whom it was paid.

14. Each transcript of the judgment, given by him to be filed

in the county clerk's office, and the time when it was given.

15. The appeal, if any; and the time of service of the notice of
appeal.

16. Such entries must be made in a book which must be fur-

nished to him by the clerk of the town in which he resides, and

to be designated as "justices' civil docket," and to be the property

of, and a charge against, each town. Code of Civil Pro. § 3140..
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Each of the entries above specified must be made under the title

of the action or special proceeding to which it relates; and, in

addition thereto, the justice may enter in like manner any other

proceeding, had before him in the action or special proceeding,

which he thinks proper to enter. A docket-book, kept by a jus-

tice, must be kept open, during the hours when a sheriff's office

is required by law to be kept open, for search and examination by

any person, upon his reasonable request and to a reasonable ex-

tent. Id. § 3141. It may be doubted whether there exists a legal

judgment until the docket-book is open to the public. Reid v.

Defertdorf, 87 Hun, 40. How far these entries are evidence has

been noticed.

The omission of the justice to make the entries required by stat-

ute is not a ground of action against him, even where the omission

may have been the cause of loss to another. James v. Hartney,

6 Hill, 487. In the case just cited a constable had duly returned

an execution, but the justice omitted to enter the return in his

docket. An action was afterward brought against the constable

for a neglect to return the execution, and he was unable to prove

the return of it, either by the justice or otherwise; but this was

held not to give any right of action against the justice in favor of

the constable.

The manner of entering into the docket the various proceed-

ings in an action may not be familiar to every person, and for

that reason a general precedent for such entries will be given.

Entries in Justices' Docket on Jury Trial.

In Justice's Court.

Beadfoed T. Simmons

against

Petee L. Feedekick.

April 12, 1914, summons issued; returnable on the 20th instant,

at one o'clock, p. m., at my office. April 20th, summons returned,

personally served, by John P. Albro, constable, on the 12th

instant. Fees, $0.50.
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April 20th, both parties appeared, the plaintiff in person, and

the defendant by Eichard H. Eosa, who produced a written au-

thority {or, who swore to his authority). Plaintiff complained

on a promissory note executed by the defendant to him, and dated

April 1, 1909, for $25, payable one day after date, and also for

goods, wares, and merchandise sold and delivered to the defend-

ant, and claimed damages to the amount of $50.

The defendant answered, and denied each and every allegation

in the complaint, and also claimed a set-off of $25 for grain and

wood sold and delivered to plaintiff, and also for work and labor

performed for the plaintiff.

On motion of the plaintiff {or, of the defendant), the action was

adjourned to the 30th day of April, instant, at one o'clock, p. m.,

at my office.

A venire was issued at the plaintiff's request {or, at the de-

fendant's), returnable at the time and place last mentioned.

April 30th, the parties appeared at one o'clock, p. m., and pro-

ceeded to the trial of the cause. The following jurors were re-

turned as summoned upon the venire by John P. Albro, constable.

{Insert their names.) The following jurors, who were returned

as summoned, did not appear. {Insert their names.) The fol-

lowing jurors appeared. {Insert their names.) The following

jurors were sworn to try the action. {Insert their names.)

Harvey Pixley and Jeremiah V. Merselis were sworn as wit-

nesses for the plaintiff, and William Fry, at the request of the de-

fendant.

John Smith was offered as a witness on the part of the defend-

ant, and objected to by the plaintiff {state the ground of objec-

tion), and rejected.

After hearing the evidence (and the argument of counsel, if

any), the jury retired under the charge of John P. Albro, a con-

stable duly sworn for that purpose, and afterward returned into

court, and, * the jury found a verdict for the plaintiff for $50,

damages, which was received April 30, 1914, whereupon, I did

forthwith, and on the 30th day of April, 1914, render judgment
for the plaintiff for:

Damages $50 00
Costs 5 00

$55 00
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The items of costs allowed as above are as follows: {state them).

April 30, 1914, execution issued to John P. Albro, constable.

May 10, 1914, a notice of appeal was served on me by Richard

H. Eosa, Esq., and my fees and the costs of the action paid to me.

A copy of undertaking to stay proceedings was also served by him
on me at the same time.

The precedent which has been given is merely intended to give

a general idea of the manner of making entries into the justice's

docket. And since each case has features peculiar to itself, so in

each case the entries must conform to the facts as they actually

occur.

If the cause is tried by the justice, without a jury, that fact

will be evident by omitting any statements as to the jury.

The foregoing form will be a sufficient guide for ordinary cases

;

but, since the law gives the justice jurisdiction in replevin ac-

tions, there are some forms of judgment which ought to be given

for such cases.

Judgment for Plaintiff in Replevin where Property was not

Delivered to Him.

State the ordinary proceedings as in the foregoing form, down

to the *, and then proceed thus

:

The jury found by their verdict that the plaintiff was entitled

to the possession of the property described in the complaint; that

the value of said property is $100, and that the damages sustained

by the plaintiff by the wrongful taking (or, detention) were $25.

Whereupon I did forthwith, on the 30th day of April, 1914, ren-

der judgment that the plaintiff recover of the defendant the pos-

session of the following-described personal property (describing

it), or the sum of $100, in case a delivery cannot be had ; and also

that he recover $25 damages, together with $5 costs, amounting

in the whole to $130.

Value of property $100 00

Damages 25 00

Costs 5 00

$130 00

174
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Judgment for Plaintiff in Replevin Where Property Was Deliv-

ered to Him.

State the facts as in the form, down to the *, and then proceed

:

The jury found by their verdict that the plaintiff was entitled

to the possession of the property described in the complaint; that

the said property had been taken into the possession of the plain-

tiff, and that the damages sustained by the plaintiff by the wrong-

ful taking (or, detention) are $25. Whereupon I did forthwith,

on the 30th day of April, 1914, render judgment that the plaintiff

retain possession of the following-described property (describe it),

and also that he recover $25 damages, together with $5 costs,

amounting in the whole to $30.

Damages $25 00

Costs 5 00

$30 00

Judgment for Defendant in Replevin Where Property Was Deliv-

ered to Plaintiff.

State the facts as in the form down to the *, and then proceed

as follows

:

The jury found by their verdict that the defendant was entitled

to the possession of the property described in the complaint ; that

the value of said property is $100, and that the damages sustained

by the defendant by the taking and withholding the same are $25.

Whereupon I did forthwith, on the 30th day of April, 1914, ren-

der judgment that the defendant have a return of the following-

described personal property (describing it), or the sum of $100 in

case a return cannot be had ; and, also, that he recover $25 dam-

ages, together with $5 costs, amounting in the whole to $130.

"Value of property $100 00

Damages 25 00

Costs 5 00

$130 00
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Judgment for Defendant in Replevin Where Property Was Not
Delivered to Plaintiff.

State facts as in the form, down to the*, and then proceed

as follows

:

The jury found by their verdict that the defendant was entitled

to the possession of the property described in the complaint, and

that the said property has not been taken from the possession of

the defendant. Whereupon I did forthwith, on the 30th day of

April, 1914, render judgment that the defendant retain possession

of the following-described property (describe it), and, also, that

he recover $5 costs of the plaintiff.

Judgment in Actions of Tort, Where One Defendant Is Convicted

and Another Acquitted.

State facts as in the form, down to the*, and then proceed

as follows':

The jurors found by their verdict that the defendant, A. B.,

committed the trespasses (or, converted the property, etc.), as

alleged in the complaint, and they assessed the damages of the

plaintiff at the sum of $75 ; and the said jurors also found that

the defendant, C. D., did not commit the trespass (or, convert

the property, etc.), as alleged in the complaint. Whereupon I did

forthwith, on the 30th day of April, 1914, render judgment for

the plaintiff against the defendant, A. B., for $75 damages and

$5 costs, amounting in the whole to $80 ; and I did also forth-

with, on the said 30th day of April, 1914, render a judgment in

favor of said defendant, C. D., and against the said plaintiff,

for $5 costs of the defense.

Where the action is for a tort, and some of the defendants are

convicted and some acquitted, it will be very easy to state briefly

what the finding actually was, and the judgment rendered thereon.

And where the action is founded upon contract, and a verdict is

found against some of the defendants and in favor of others, as

in the case of infancy, or of actions against the different parties

to a bill or note, the findings and judgment may be readily stated.

In the forms given, it is stated that the jury found, etc. But

if no jury is called, and the cause is tried by the justice, the state-

ment will be that the justice decided, etc. And in every case the

court will make the changes which may be found necessary in
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conforming the judgment to the facts found by the jury, or de-

cided by himself.

When costs are allowed by law to the prevailing party, these

costs must be included in the judgment. Code of Civil Pro.

§ 3074. The justice must specify in his docket-book the items of

costs which were allowed by him. Code of Civil Pro. § 3078.

The determination of the amount of costs to be inserted in

the judgment is as much a judicial act as the determination of

the amount of damages to be inserted therein, and is part of the

act of rendering judgment. The entry of the items is the evidence

of the judicial determination, and must be made in the manner
and at the time required by the statute. Before any item of costs

is allowed, other than the fee to the justice, or to a juror or witness

who attended, or to a constable who has certified the amount of

his fee upon a paper filed with the justice, the party must show, by
his oath, or that of his attorney, to the satisfaction of the justice,

that the item was actually and legally paid or incurred. Code of

Civil Pro. § 3078. This taxation of costs, when required, is pre-

liminary to the entry of a judgment, and should be attended to

by the parties immediately after the entry of the verdict, where

the case was tried by a jury, or on the submission of the case when
the cause was tried by the justice without a jury. The subject of

costs will be considered hereafter.

Entry in DocJcet-Booh on Judgment hy Default.

Ii7 Justice's Couet.

Beadfokd T. Simmons

against

Petee L. Feedeeick,

July 22, 1914, issued summons, returnable July 29, 1914, at

10 o'clock, A. M., at my office.

July 29, 1914, plaintiff appeared in person; waited one hour
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for the defendant to appear ; defendant did not appear. John P.

Albro, constable, made return that on the 22d day of July, 1914,

he served said summons and the verified complaint thereto at-

tached upon the defendant by delivering to and leaving vpith him
true copies thereof. Fees, $1. Complaint demands judgment

against the defendant for $34, claimed to be actually due from

the defendant to the plaintiff on a promissory note made by the

defendant on the 12th day of January, 1909, whereby he promised

to pay to the plaintiff on demand the sum of $57, vfith interest.

Filed summons and complaint with the constable's certificate of

service indorsed thereon, and the defendant having failed to an-

swer or demur to said complaint I did forthwith, on said 29th day

of July, 1914, enter judgment for the plaintiff against the defend-

ant for:

Damages $34 00

Costs (by items) total 2 10

$36 10

July 28, 1914, execution against the property of the defendant

issued to John P. Albro, constable.

August 9, 1914, execution returned satisfied by John P. Albro,

constable, who, at the same time, paid to me upon the execution

the sum of $35.10.

§ 8. Opening or Altering Judgment.

Where a judgment has once been regularly entered up by the

justice, his powers cease, and he cannot open the judgment for

the purpose of relieving the defendant from the consequences of a

default, even though that occurred by reason of an excusable mis-

take or omission. Alhurtis v. McCready, 2 E. D. Smith, 39

;

Appelby v. Strang, 1 Abb. 143 ; Sperry v. Major, 1 E. D. Smith,

361; People v. Lynde, 8 Cow. 133. So, where a judgment has

been entered foi- a wrong amount through inadvertence or other-

wise, the justice has no power to change the amount, either by

increasing or diminishing it. Hardy v. Seelye, 1 Hilt. 90, 8. C.

3 Abb. 103. If the justice, by mistake, renders judgment for too

large a sum, in consequence of errors in adding up the items of
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the demand, he cannot afterward correct the mistake by reducing

the amount. People v. Delaware Com. Pleas, 18 Wend. 558. So,

if a mistake is made in making up the items of costs, and the

amount inserted in the judgment is less than that allowed by law,

the error cannot be corrected by increasing the judgment. Dauchy

V. Bronm, 41 Barb. 555.

In all such cases, whether the mistake makes the judgment for

damages too large or too small, or whether the amount of costs

is greater or less than allowed by law, the judgment, when once

entered up, is conclusive, and cannot be altered by the justice.

While the justice has no right to correct any error or mistake

in making up or rendering his judgment, after it has been com-

pleted by entering it in the docket as rendered, yet, when the mis-

take is in the entry merely, so that the judgment entered does

not conform to the one actually rendered, then the entry may be

corrected to make the judgment, as entered upon the docket, con-

form to that actually rendered. A mistake of that kind is merely

clerical and may be corrected. Christopher v. Van Lieu, 57 Barb.

17, 20. For instance, if the justice renders judgment in favor

of the plaintiff and by mistake enters it in his docket as in favor

of the defendant, he may correct the error. Ih. So if, by mistake,

he enters the judgment in his docket under the wrong date, he

may correct the error so as to make the entry conform to the fact.

Keating v. Sherell, 5 Daly, 278, 281. But if there be any ques-

tion which it is the duty of the justice to pass upon, and to em-

body his judicial conckision in his judgment, he must perform

this duty when the judgment is rendered, and if he omits it by
mistake or otherwise, he cannot afterward supply the omission.

Carpenter v. Willet, 1 Abb. Ct. App. Dec. 312, 31 IST. Y. 90, 28

How. 225, 1 Keyes, 510.

On the other hand, if, after the exercise of all his judicial duties

in the matter of rendering judgment, a mere ministerial duty,

still remains to be performed, this may be performed at any time
before a transcript has been furnished to either party. Thus, if

the cause has been tried by a jury, the verdict rendered, received,

and entered in the docket, the amount of costs determined, entered

in the docket, and added to the verdict, the judicial duties of the

justice in the case are at an end, and the law makes a judgment
for the amount so entered the only one he can render in the case.

This amount he has no power or discretion to vary in any respect.

But if he has omitted to state in the docket in whose favor the
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judgment is rendered, he may at any time afterward add the

words, "judgment for the plaintiff" or "defendant," as the case

may be, so as to complete the entry in the docket, this being a mere
ministerial act. Stephens v. Santee, 49 N. Y. 35.

There are cases in which a judgment may be opened by con-

sent; and if this is done by the consent of the parties, and the

cause retried, and a judgment is rendered against the defendant,

he cannot allege the opening of the case as error. Stranton v.

Levy, 4 Abb. 21. And where the cause is retried by the consent

of both parties, it would be in accordance with well-settled prin-

ciples to hold that both of them are estopped from subsequently

questioning the regularity and validity of the proceedings.

§ 9. Judgment by Confession.

A justice of the peace may enter a judgment upon the confession

of the defendant, in any case where the amount confessed does

not exceed the sum of $500, with such a stay of execution, if any,

as is agreed upon by the parties to the judgment. Code of Civil

Pro. §§ 2864, 3010, 3224.

The statute provides that a judgment upon confession shall not

be rendered unless the following requisites are complied with

:

1. The defendant must personally appear before the justice.

2. The confession must be in writing, signed by the defendant,

and filed with the justice.

3. If the judgment is confessed for a sum exceeding $50, the

confession must be accompanied with the affidavit of the defendant

and the plaintiff, stating that the defendant is honestly and justly

indebted to the plaintiff in the sum specified therein, over and

above the just demands which the defendant has against the plain-

tiff ; and that the confession is not made or taken with intent to

defraud any creditor. Id. § 3011. A judgment confessed other-

wise than as prescribed in the last section is void as against every

person, except a purchaser in good faith of property, real or per-

sonal, thereunder, and the defendant making the confession. Id.

§ 3012. See Stone v. Williams, 40 Barb. 322.

Where judgment is confessed for a sum exceeding $50, it

would seem that it is not sufficient to allege in the affidavit accom-

panying the confession that the confession is not made with in-

tent to defraud any creditor, and that the omission of the words

"or taken" is fatal to the validity of the judgment, except as
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against the persons specified in section 3012 of the Code. Crouse

V. Johnson, 65 Hun, 337. There can be no judgment by confes-

sion for contingent liabilities. Adams v. Taior, 57 Hun, 302.

Form of Confession of Judgment.

In Justice's Couet.

JoHH- Doe

against

ElCHAED E,OE.

Before David Kennedy,
Justice of the Peace.

I hereby confess judgment in favor of John Doe for the sum

of $500, and authorize the said justice to enter judgment against

me for the same, with costs.

Dated the 15th day of April, 1914.

EICHAKD EOE.

In the presence of David Kennedy,

Justice.

Affidavit to Accompany Confession.

{Title of the cause.)

( Venus. )

John Doe and Richard Hoe, being severally sworn, say, and

each for himself says, that they are the parties plaintiff and de-

fendant above named ; that the said Richard Doe is honestly and

justly indebted to the said John Doe in the sum of $500, specified

in the annexed confession of judgment, over and above all just

demands which the said Richard Roe has against the said John
Doe ; and that said confession is not made or taken with intent to

defraud any creditors.

{Jurat.) {Signatures.)
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Agreement to Stay Execution.

(Title of the cause.)

It is hereby stipulated and agreed by and between the parties

above named that execution upon the judgment to be rendered by
David Kennedy, justice of the peace, upon the annexed confession,

be stayed sixty days from the entry of said judgment.

{Date.) {Signatures.)

Judgment upon Confession^

{Title of the cause.)

The parties above named, having personally appeared before

me, on this 15th day of April, 1914, and the defendant, Richard

Eoe, having, by an instrument in writing, signed by him, confessed

judgment in favor of said John Doe, plaintiff, for the sum of $500,

and the said parties having made an affidavit that the said defend-

ant is honestly and justly indebted to the plaintiff in that sum,

over and above all just demands which the defendant has against

the plaintiff, and that the said confession is not made or taken

with intent to defraud any creditor, and the said parties having

agreed to a stay of execution for sixty days from the entry of judg-

ment upon such confession, now, after filing said confession, affi-

davit, and agreement, judgment is hereby rendered in favor of

the said John Doe against the said Richard Roe for the sum of

$500, with sixty cents costs, amounting to $500.60, with stay of

execution for sixty days from the date hereof.

Damages $500 00

Costs; 2 oaths, 20 cents; entering judgment, 25 cents;

filing 4 papers, 20 cents ; total 65

$500 65

§ 10. Transcripts of Judgements.

A justice of the peace who renders a judgment, except in an

action to recover a chattel, must upon the application of the party

in whose favor the judgment was rendered, and the payment of
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the fee therefor, deliver to him a transcript of the judgment. The

county clerk of the county in which the judgment was rendered

must, upon the presentation of the transcript and payment of the

fee therefor, if within six years after the rendering thereof, in-

dorse thereupon the date of its receipt, file it in his office and

docket the judgment as of the time of the receipt of the transcript

in the book kept by him for that purpose, as prescribed in article 3,

title 1, chapter 11 of this act. Thenceforth the judgment is

deemed a judgment of the County Court of that county, and must

be enforced accordingly ; except that an execution can be issued

thereupon only by the county clerk, as prescribed in section 3043

of this act, and that the judgment is not a lien upon, and cannot

be enforced against, real property, unless it is for $25 or more,

exclusive of costs. Code of Civil Pro. § 3017.

The obligation of the county clerk to docket the judgment, upon

presentation of the transcript and payment of his fees, exists only

where such presentation and payment are made within six years

after the rendition of the judgment by the justice. This change in

the statute was effected by the amendment of the section cited in

1894, which added the words "if within six years after the ren-

dering thereof." Since this amendment, and the amendment of

sections 376 and 382, in the same year, the twenty years' Statute

of Limitations applies to a judgment docketed in the county clerk's

office upon a transcript of a judgment, rendered by a justice of

the peace, filed within the time limited. Raphael v. Mencke, 28

App. Div. 91 ; Matter of Warner, 39 App. Div. 91. The decisions

to the contrary prior to 1894 are no longer authority. See Dief-

fenbach v. Roch, 112 IST. Y. 621. But although, prior to the act of

1894, an action upon a justice's judgment could not be commenced
after the expiration of six years from its rendition, yet, upon the

filing with the county clerk, within that period, of a transcript of

such judgment, it might, after that period, be enforced by execu-

tion. Matter of Warner, 39 App. Div. 91 ; Raphael v. Mencke,
28 App. Div. 91 ; Rose v. Henry, 37 Hun, 397 ; Becker v. Carter,

17 App. Div. 183. Jurisdiction of a County Court to enforce a

judgment docketed upon the filing of a transcript implies juris-

diction to stay the enforcement. Rowe v. Peckham, 30 App. Div.

173.

A justice of the peace, who renders judgment for a chattel,

which has been delivered to the unsuccessful party, or for the

value thereof, in case a return thereof cannot be had, must, where
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the value exceeds $25, upon the application of the party in whose
favor the judgment was rendered, and payment of the fee therefor,

deliver to him a transcript of the judgment stating the particulars

thereof ; and this transcript may be filed, and the judgment dock-

eted in the office of the clerk of the county in which it was ren-

dered. The judgment so docketed becomes a judgment of the

County Court of that county. Code of Civil Pro. § 3019.

When a justice of the peace issues a transcript of a judgment

rendered against a male defendant in an action to recover a fine

or penalty; or to recover damages for a personal injury, or dam-

ages for an injury to property, including the wrongful taking,

detention, or conversion of personal property ; or damages for mis-

conduct or neglect in office, or in a professional employment; or

damages for fraud or deceit, he must insert in the transcript the

words "defendant liable to execution against his person," whether

an order of arrest was granted and executed in the action or not.

But this does not apply to a claim for damages in an action to re-

cover a chattel. The same words must be inserted in a transcript

of a judgment rendered against a male defendant in an action

brought to recover for money received, or to recover a chattel,

where it appeared that the money was received, or that the chattel

was embezzled or fraudulently misapplied by a public officer, or

by an attorney, solicitor, or counselor, or by an officer or agent of

a corporation or banking association in the course of his employ-

ment ; or by a factor, agent, broker, or other person in a fiduciary

capacity, provided, however, that an order of arrest was granted

and was executed in the action, but not otherwise. Id. § 3018.

When the justice issues a transcript of a judgment rendered in

favor of the plaintiff in an action brought against two or more

persons jointly indebted upon contract, and the summons has been

served upon one or more of the defendants, but not upon all of

them, he must distinctly designate in the transcript each defend-

ant who was not summoned. Id. §§ 3020, 3021. This may be

done by writing opposite or under the name of each defendant

upon whom the summons was not served, the words, "not sum-

moned." Id. §1936.

A justice of the peace, whose term of office has expired, may
make a transcript of a judgment rendered by him. Id. § 3023.
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CHAPTEE VIII.

COSTS.

§ 1. When the Prevailing Party will Recover Costs.

Except as otherwise specially prescribed by law, a party who»

recovers judgment in an action in a justice's court, is entitled to-

costs ; which must be included in the judgment. Costs consist of

the fees, allowed by law, for services necessarily rendered in the-

action, at the request of the party entitled to costs, or paid by him,

as prescribed by law; and of such other expenses, as a party is.

entitled to include in his costs, by express provision of law. Code-

of Civil Pro. § 3074. A plaintiff suing upon a judgment rendered

by a justice of the peace can recover costs under the general rule-

above stated, where the justice who rendered the judgment is dead,,

or out of office, or otherwise incapable of acting; or has removed

from the county ; or where one of the parties has died ; or where-

the docket of the judgment has been lost or destroyed. See Id..

§ 3154.

Where an action is brought to recover one or more chattels, and

the plaintiff recovers a chattel or part of a chattel, or the value-

thereof, and the defendant also recovers a chattel or part of a

chattel, the plaintiff will be entitled to costs, unless the chattel for-

which the defendant recovers, has been replevied and delivered to-

the plaintiff. Id. § 3075.

A defendant who succeeds in establishing a counterclaim which

equals the plaintiff's demand, is entitled to judgment, and, under

the general rule, to costs. If the counterclaim established is less-

than the plaintiff's demand, the plaintiff will have judgment for

the residue, with costs under the general rule. Where the counter-

claim established exceeds the plaintiff's demand, the defendant will

have judgment for the excess, or so much thereof as is due from

the plaintiff, unless it is more than the sum of $200. If it is more-

than that sum, or if no part of it is due from the plaintiff, the jus-

tice must, at the election of the defendant, either set off so much
of the counterclaim as is sufficient to satisfy the plaintiff's demand



COSTS. 2781

•and render judgment for the defendant for his costs, or render a

judgment of discontinviance with costs. Id. § 2949.

The defendant is entitled to costs where the accounts of both

parties, proved to the satisfaction of the justice, exceed $400 and

judgment of discontinuance is rendered against the plaintiff. Id.

§ 2950.

The defendant is entitled to costs where a judgment of nonsuit

is rendered against the plaintiff iipon the trial, upon the discon-

tinuance or withdrawal of the action, or upon his failure to appear

within an hour after the summons is returnable, or within an hour

.after the time to which the trial has been adjourned. Id. § 3013.

In an action against two or more defendants, not united in

interest, who make separate defenses by separate answers, if the

plaintiff fails to recover judgment against all, the defendants who
-have judgment in their favor are entitled to costs. Id. § 3080.

Where there is but one plaintiff and one defendant, the costs

are taxed in favor of the successful party and against the unsuc-

cessful one. If there are several plaintiffs and several defend-

ants, the recovery is generally in favor of all the plaintiffs and

against all of the defendants, and the costs are taxed accordingly.

Where there is a recovery by the plaintiff against one defendant,

and a verdict or decision in favor of the other defendants, the

justice should tax the costs in favor of the plaintiff and against

the unsuccessful defendant, in the same manner as though there

were no other defendant. And, on the other hand, he must tax

the costs in favor of the successful defendant as though there

were but one defendant. In such a case there will be but one

entry of judgment, which will include a proper judgment in favor

of each successful party.

A person prosecuting or defending an action as a poor person

is not liable for costs if unsuccessful in his action or defense, but

costs may be awarded to him if successful. See Code of Civil Pro.

§§ 461, 465, 467.

§ 2. Where Neither Party can Recover Costs.

Costs cannot be recovered by either party, and each party

must pay his own costs when the action is discontinued by the

absence of the justice for more than one hour after the summons
is returnable or after the time to which the trial has been ad-

journed ; or where the justice is disqualified by reason of relation-
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ship to a party, or Interest in the action, etc. ; or where the action

is discontinued upon the ground that the defendant is an infant

for whom a guardian ad litem has not been appointed; or where

in an action to recover one or more chattels, the plaintiff recovers,

a chattel or part of a chattel which has been replevied and deliv-

ered to the plaintiff, or the value thereof (Code of Civil Pro.

§ 3075) ; or where an action is discontinued upon an answer

of title to land accompanied by the proper undertaking. Id.

§ 2954.

So no costs can be recovered in an action upon a judgment of a

justice of the peace brought in the county wherein it was rendered,

within five years after the rendition thereof, against a defendant

upon whom the summons was personally served, except where the

justice who rendered the judgment is dead, or out of office, or

otherwise incapable of acting ; or has removed from the county ; or

where one of the parties has died ; or where the docket of the judg-

ment has been lost or destroyed. Id. § 3154.

§ 3. The Amount of Costs Recoverahle.

Costs consist of the fees allowed by law for services necessarily

rendered in the action at the request of the party entitled to costs^

or paid by him as prescribed by law; and of such other expenses

as a party is entitled to include in his costs by express provision

of law. Code of Civil Pro. § 3074.

The costs which are to be entered in the judgment are those

which the prevailing party is entitled to recover against the losing

party. If the prevailing party is the plaintiff, none of the defend-

ant's costs are taxed in the judgment. If the defendant is the

prevailing party, none of the plaintiff's costs can be entered in the

judgTQent.

The law proceeds upon the theory that each party pays for such

services as are rendered for him in the action as they are rendered

or requested, and gives him the right to include these disburse-

ments in the judgment for the purpose of rendering him whole.

Riley v. Pagan, 44 App. Div. 16, 18. A justice of the peace, or a

constable, juror, or witness before a justice of the peace, is not

obliged to render any service for which a fee is allowed by law

without the previous payment or tender of his fee therefor. Code
of Civil Pro. § 3328. But if any services are rendered for a party,

and he neglects to pay the fees allowed therefor by law, the other
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party may pay those fees, and have the amount thereof taxed as

part of his costs if he recovers costs. Id. § 3329. Except in the

case just stated, where a verdict is found for the defendant the

justice has no right to enter in the judgment the costs which had
accrued on the plaintiff's part for the summons, its service, or the

fees for swearing the plaintiff's witnesses. Penfield v. Carpender,

23 Johns. 350. So, on the other hand, where the plaintiff recovers

judgment, the justice cannot enter in it charges for the subpoenas

issued to the defendant. Branson v. Mann, 13 Johns. 460 ; Tim-
merman v. Morrison, 14 Johns. 370. E^or can he, in such a case,

include in the jud,gment the fees for swearing the defendant's wit-

nesses {Williams v. Sherman, 15 Johns. 195), or the costs of an

adjournment granted on the motion of the defendant. Dennison

v. Collins, 1 Cow. 111.

Formerly the costs of a venire were held to abide the event of the

action and were always included in the judgment, whichever party

succeeded. Rickey v. Bourne, 18 Johns. 131. But now the party

demanding a jury trial is required to deposit, as a condition prece-

dent to a right to such trial, a sum sufficient to cover the fees of

the jurors summoned and serving upon the trial and the fees of

the constable for serving the venire. Code of Civil Pro. § 2990.

The justice may also, under section 3328 of the Code, refuse to

issue a venire without first being paid or tendered his legal fee

therefor. Belappi v. Hovey, 90 Hun, 135. And, therefore, these

fees cannot be properly included as costs in the judgment unless

the party demanding the jury is successful on the trial. See Code

of Civil Pro. § 3074.

Where an action is tried before a justice of the peace without

a jury, and the justice does not demand or receive from either

party the fees allowed him by law as the trial proceeds, if the

defendant becomes entitled to a judgment dismissing the complaint

with costs, and recovers such judgment, he will be liable to the

justice for the amount of his trial fee, his fee for entering judg-

ment and for swearing a witness on the trial, at least to the extent

of the judgment for costs. Biley v. Pagan, 32 App. Div. 274,

44 App. Div. 16. It is evident from the above decision that a

judgment dismissing the plaintiff's complaint should include the

fees above mentioned, and that the failure of a justice to require

payment of his fee in advance does not bar his right to subse-

quently recover them by action from the party at whose request

the services, for which the fee is given, were rendered.
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Where a warrant of attachment has been issued against a de-

faulting witness, and the witness has sho^vn a reasonable and satis-

factory excuse for his failure to attend, the party procuring the

warrant must pay the fees of the justice for issuing and serving it,

and if he recovers costs, the amount of such fees must be allowed

him as a part of his costs. Code of Civil Pro. § 29^2.

Where an action has been commenced before one justice and has

been continued by .him before another, either because his term of

office was about to expire, or he was about to remove from the town

or city before final judgment, or because he was a material witness

for the defendant, the costs recovered in the action will include

the fees allowed by law for services performed by the constable and

the justice before the transfer, together with the fees allowed by

law for the proceedings before the justice to whom the cause is

transferred. Id. § 3152.

The sum to be awarded as costs to the prevailing party, except

where it is otherwise specially prescribed by law, is limited as

follows

:

1. It cannot exceed $15, besides the fees of witnesses, where,

upon the trial of an issue of fact or of law, either party recovers

damages to the amount of $50 or more, or one or more chattels,

the value of which, as fixed, together with the damages, if any,

amounts to $50 or more; or where, if the defendant recovers judg-

ment, the sum, for which the plaintiff demanded judgment, was

$50 or more, or the value of all the chattels, to recover which the

action was brought, was stated in the complaint at $50 or more.

2. In every other case it cannot exceed $10, besides the fees of

witnesses attending from another county.

But the prevailing party is entitled, in addition to the sums
specified in this section, to the fees and expenses allowed by law,

for a commission issued to examine a witness, not residing in the

county, or in an adjoining county; and for each adjournment

exceeding one which was granted upon the application of the party

against whom the judgment is rendered. Id. § 3076.

In an action to foreclose a mechanic's lien, the expenses incurred

in serving the summons by publication may be added to the amount
of costs allowed in a justice's court. In other respects the costs

will be the same as in other actions. Lien Law, section 53 ; Laws
1909, chapter 38, section 53 ; Consolidated Laws, chapter 33,

section 53.

In case of a recovery of any amount in an action for a penalty
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under the Forest, Fish and Game Law, the people shall recover

full costs as provided by section 3251 of the Code, together with

witness fees and other disbursements. Forest, Fish and Game
Law, section 20 ; Laws 1909, chapter 24, section 20 ; Consolidated

Laws, chapter 19, section 20. In the preceding section of the law

the power to bring such action in a justice's court is recognized.

Where judgment is rendered upon the trial of a demurrer, the

costs of the trial must be included therein, otherwise costs are not

allowed upon the trial of a demurrer. Code of Civil Pro. § 3077.

There is one case in which the allowance of costs is discretionary,

and that is where a party seeks to amend after the joinder of issue,

and the court, in its discretion, requires the payment of costs to

the adverse party as a condition of allowing the amendment. Id.

§ 2944. Such costs must be paid over to the adverse party before

the party exercises the privilege of amending his pleading and

cannot be included in the judgment. See Woolsey v. Trustees of

EUenville, 84 Hun, 234 ; Seneca Nation of Indians v. Hawley, ^"21

Hun, 288 ; Shinner v. White, 69 Hun, 127. The amount of costs

imposed as a condition of amendment will depend upon the cir-

cumstances of the case, and should not be so large as to be unjust

to the party asking the favor, nor so small as to defeat the purpose

for which they are imposed.

§ 4. Taxation of Costs.

Where a justice renders a judgment, he must specify in his

docket-book, the items of costs, which were allowed by him. Code

of Civil Pro. § 3078. This does not mean that he is to pass only

upon the costs allowed to the prevailing party, but upon the costs

of both parties. Where the trial is before the justice without a

jury and the decision of the justice is not announced or judgment

rendered at the close of the trial, it will be unknown which party

will be entitled to costs, and the costs of both parties should be

taxed so that the costs of the party ultimately successful may .be

inserted in the judgment when entered. It is also necessary that

the costs of the defeated party be taxed, as, in case an appeal is

taken by him, and costs are awarded to him upon the appeal, he is

entitled to include in his disbursements upon the appeal the costs

of the action before the justice which he would have been entitled

to recover if the judgment of the justice had been in his favor.

See Code of Civil Pro. § 3060.

175
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Before any item of costs is thus allowed, other than a fee to the

justice, or to a juror or witness who attended, or to a constable

who has certified the amount of his fee, upon a paper filed with

the justice, the party must show by his oath, or that of his attorney,

to the satisfaction of the justice, that the item was actually and

legally paid or incurred. Id. § 3078.

A constable who charges any traveling fees must show, by afii-

davit, that the travel was necessary to perform the service with

respect to which it is charged ; that no more miles are charged for

than were actually and in good faith traveled for that purpose ; that

he had at the time no other ofiicial or private biisiness upon the

route so traveled ; and that the traveling fees are charged upon one

mandate only, which must be attached to or described in the affi-

davit. The justice taxing the fees must be satisfied that the miles

charged for were actually and necessarily traveled, as stated in the

affidavit. Id. § 3324. See Johnson v. Gillette, 16 Misc. 431.

A justice of the peace is entitled to the following fees for his

services in an action pending in his court:

For a summons, twenty-five cents.

For an order of arrest, twenty-five cents.

For a warrant of attachment, twenty-five cents.

For a requisition in an action for a chattel, twenty-five cents.

For a subpoena, including all names inserted therein, twenty-

five cents.

For the acknowledgment of a power of attorney, twenty-five

cents.

For taking an affidavit, or administering an oath, ten cents.

For drawing an affidavit, application, or notice, required by
statute, five cents for each folio.

For drawing a bond or an undertaking, twenty-five cents.

For hearing an application for a commission to examine one or

more witnesses, fifty cents.

For an order for such a commission, and attending, settling, and
certifying interrogatories, fifty cents.

For hearing an application to discharge a defendant from arrest,

or to vacate or modify a warrant of attachment, or increase the

plaintiff's security thereupon, fifty cents.

For an adjournment, except where it is made by the justice upon
his own motion, twenty-five cents.

For a venire, twenty-five cents.

For impaneling and swearing a jury, twenty-five cents.
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Eor hearing the plaintiff's evidence, where the defendant does

not appear, twenty-five cents.

For the trial of a demurrer, twenty-five cents.

For the trial of an issue of fact, where the defendant appears,

one dollar and fifty cents for each day actually spent in the trial.

For receiving and entering the verdict of a jury, twenty-five

cents.

For entering judgment, twenty-five cents.

For filing each paper required by statute to be filed, five cents.

For a transcript of a judgment, twenty-five cents.

For a copy of any paper for which a fee is not expressly pre-

scribed by law, six cents for each folio.

For an execution, or the renewal of an execution, twenty-five

cents.

For making a return upon an appeal from a judgment, two

dollars.

For an order, directing an action or a special proceeding to be

continued before another justice, twenty-five cents.

For services when associated with another justice, in any case

where a fee therefor is not expressly prescribed by law, for each

day actually spent, two dollars. Code of Civil Pro. § 3322.

Subdivision 2.

In a special proceeding, or an action not brought before a justice

of the peace.

For a warrant, in a case where a fee therefor is not expressly

prescribed by law, twenty-five cents.

For a warrant for the apprehension of a person charged, with

being the father of a bastard, fifty cents; for indorsing a warrant,

issued from another county, twenty-five cents.

For services when associated with another justice in any case

where a fee therefor is not expressly prescribed by law, for each

day actually spent, two dollars.

For a precept or other mandate, whereby a special proceeding

is commenced, in a case where a fee therefor is not specially pre-

scribed by law, twenty-five cents.

For a view of real property, in a case where it is required by

law, fifty cents.

For a warrant of attachment to arrest a delinquent juror or wit-

ness, twenty-five cents.

For drawing, signing, and depositing with the clerk, a minute

or record of conviction of such a juror or witness, or of any person
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for contempt, in any case where a fee therefor is not specially pre-

scribed by law, fifty cents.

For an execution upon such a conviction before him, twenty-five

cents.

For drawing, copying, and certifying a bond, an undertaking, a

recognizance, or other written security, and filing the same with

the county clerk, or other officer with whom it must be filed,

twenty-five cents.

For a warrant of commitment for any cause, twenty-five cents.

For a subposna, including all the names inserted therein, twenty-

five cents.

For a precept to notify a jury, fifty cents.

For impanelling and swearing a jury, twenty-five cents ; except

in proceedings to alter or lay out a highway, in which case he is

entitled to two dollars.

For hearing the matter, concerning which a jury is called,

seventy-five cents for each day actually spent.

For receiving and entering the verdict of the jury, and the

order, if any, thereupon, twenty-five cents.

For any service for which a fee is not expressly allowed by this

subdivision and for which, if rendered in an action before a jus-

tice, a fee is allowed by the first subdivision of this section, the

fee allowed in such an action for the same service.

For taking the deposition of a witness, upon an order made, or

commission issued, by a court of record of the State, or a court in

another State or a territory, or a foreign country, ten cents for

each folio.

For making the necessary return and certificate thereto, fifty

cents.

For taking an affidavit or administering an oath, ten cents.

A constable is entitled, for the services specified in this section,

to the following fees:

1. In an action brought before a justice of the peace, or in a

justices' court of a city.

For serving a summons, twenty-five cents.

For serving a summons and executing an order of arrest, one

dollar.

For serving a summons and levying a warrant of attachment,

one dollar.

For serving a summons and affidavit, and executing a requisi-

tion, in an action for a chattel, one dollar.
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For serving an order, directing the action to be continued before

a justice, other than the one before whom it is pending, and for

attending before the latter, fifty cents, and fifty cents in addition

if he so attends with a person in his custody.

For collecting money by virtue of an execution, for every dollar

collected, to the amount of fifty dollars, five cents ; for every dollar

collected over fifty dollars, two and one-half cents. Where a judg-

ment or an execution is settled after a levy, the constable is entitled

to poundage upon the sum at which the settlement is made, not

exceeding the value of the property levied upon.

For each mile necessarily traveled, going and returning, to serve

a summons or to serve or execute any other mandate, except a

venire, the distance to be computed from the place of abode of the

person served, or the place where it is served, to the place where it

is returnable, ten cents; but where two or more mandates in one

action are served or executed upon one journey, or where a man-

date is served upon or executed against two or more persons in one

action, he is entitled, in all, to only ten cents for each mile neces-

sarily traveled.

For notifying the plaintiff of the execution of an order of arrest,

twenty-five cents ; and for going to the plaintiff's residence, or, if

he is found elsewhere, to the place where he is found, to serve such

a notice, for each mile traveled, going and returning, ten cents.

For subpoenaing each witness, not exceeding four, twenty-five

cents.

For notifying the jurors to attend a trial, oue dollar and fifty

cents.

For taking charge of a jury during their deliberations, fifty

cents.

Where witnesses, not exceeding four, are subpoenaed by any per-

son other than a constable, the fee therefor is ten cents each. Id.

§ 3323.

Subdivision 2.

In a special proceeding.

For notifying jurors to attend to assess damages, in proceedings

relating to highways, two dollars.

For notifying jurors to attend in any other case, unless a fee

therefor is specially prescribed by law, for each person notified,

ten cents; and for each mile actually and necessarily travelled,

going from and returning to his place of residence, ten cents.



2790 COSTS.

For serving a precept or other mandate, by which the special

proceeding is commenced, twenty-five cents.

For serving a warrant, in any case where a fee therefor is not

specially prescribed by law, fifty cents.

For serving an order, directing the special proceeding to be

continued before a justice other than the one before whom it is

pending, and for attendance before the latter, fifty cents, and fifty

cents in addition if he so attends with a person in his custody.

For arresting and committing any person, pursuant to process,

one dollar.

For subpcenaing each witness, not exceeding four, twenty-five

cents.

For each mile necessarily traveled, going and returning, to serve

or execute a mandate, the distance to be computed from the place

where it is served or executed, to the place where it is returnable,

unless a different rate of travel fees upon the service or execution

thereof is specially prescribed by statute, ten cents. Where two

or more mandates are served or executed in one special proceeding,

the limitation upon the amount of travel fees specified in the last

preceding subdivision applies.

A party recovering costs in an action before a justice of the

peace, in whose behalf a commission has been issued, and who in-

troduces in evidence a deposition taken thereunder, is entitled to

recover his actual disbursements thereupon, not exceeding the fol-

lowing sums; commissioner's fees for taking and returning testi-

mony, one dollar; each subpoena issued, or oath administered, by

the commissioner, six cents; expense of serving each subpoena,

twenty-five cents ; each witness's fees for each day's attendance be-

fore the commissioner, twenty-five cents; postage for sending and

returning the commission and papers annexed thereto, one dollar.

Id. § 3325.

Except' as otherwise specially prescribed by law, a person, noti-

fied to attend as a juror, is entitled to twenty-five cents, for attend-

ing and serving, upon the trial of an action or the hearing of a

special proceeding, before a justice of the peace; and to ten cents

for attending to serve where he is not sworn. Id. § 3326.

A witness is entitled to twenty-five cents, for each day's actual

attendance, before a justice of the peace, in an action or a special

proceeding, or before a commissioner appointed by a justice of the

peace, or before a justice of the peace taking a deposition to be
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used in a court, not of record, of another State, or a Territory of

the United States. Id. § 3327.

In taxing the costs the justice should be careful to allow only

such fees as are allowed by law and only for services actually

rendered, for if he includes in a judgment a greater amount of

costs than is allowed by law, or an improper item of costs or fees

and the same is collected, the person from whom it was collected

may, notwithstanding the judgment, recover from the justice whe
has received it, the amount thereof, with interest. Id. § 3081.

§ 5. Increased Costs.

In certain cases a defendant in whose favor judgment is ren-

dered in an action in a justice's court may recover his ordinary

costs, and one-half of the same in addition, or what is commonly
called double costs.

To authorize the justice to award such costs in any case, the

complaint must either demand judgment for a sum of money only,

or to recover a chattel ; and the defendant must not have joined in

his answer with a person not entitled to such costs. In addition to

this the following facts must exist:

Increased costs must be awarded in favor of the defendant, in

an action in a justice's court, in a case, and increased at the rate,

specified in section 3258 of this act.

In either of the following cases, a defendant, in whose favor a

final judgment is rendered, in an action wherein the complaint

demands judgment for a sum of money only, or to recover a

chattel ; or a final order is made, in a special proceeding instituted

by a State writ, is entitled to recover the costs prescribed in sec-

tion 3251 of this act, and, in addition thereto, one half thereof:

1. Where the defendant is or was a public ofiicer, appointed or

elected under the authority of the State, or a person specially

appointed, according to law, to perform the duties of such an

officer ; and the action or special proceeding was brought by reason

of an act, done by him by virtue of his office, or an alleged omis-

sion by him, to do an act, which it was his official duty to per-

form.

2. Where the action was brought against the defendant, by rea-

son of an act done, by the command of such an officer or person,

or in his aid or assistance, touching the duties of the office or ap-

pointment.
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3. Where the action was brought against the defendant, for tak-

ing a distress, making a sale, or doing any other act, by or under

color of authority of a statute of the State.

But this section does not apply, where an officer, or other per-

son, specified herein, unites in his answer with a person not en-

titled to such additional costs. Code of Civil Pro. §§ 3079, 3258.

A party who is sued in a justice's court as a public officer is

entitled to double costs if he succeeds in his defense; and if the

fact that he is such an officer does not sufficiently appear from the

pleadings, the justice may, before rendering judgment, and in the

presence of the parties, hear the evidence of the defendant as to

that fact, and as to his right to double costs. Fuller v. Wilcox, 19

Wend. 351. If the justice should allow too large a sum by way of

double costs, this would not be a ground of reversal. Ih. The
remedy, in such a case, is by an action for the recovery of such

amount as is illegally collected, Ih.



EXECUTION. 2793

CHAPTER IX.

EXECUTION.

§ 1. Nature of the Mandate,

In practice, an execution is the act of carrying into effect the

final judgment of a court, or other jurisdiction. But the term is

usually applied to the instrument employed; and an execution is

generally understood to be the judicial writ or process which is

founded upon a judgment obtained in a civil action, and issued by

the court, or its officers, in behalf of the party recovering such

judgment, for the purpose of obtaining the satisfaction or full

benefit of it. Every execution is deemed the process of the court

from which it issued.

In justices' courts there are three kinds of execution, one against

property, one against the person, and one for the delivery of the

possession of a chattel, with or without damages for withholding

the same. There may also be an execution issued by the county

clerk upon a judgment docketed in his office upon a transcript

from a justice's docket. See Code of Civil Pro. § 3043. That

form of execution will not be considered here.

§ 2. Form and Requisites of Executions.

An execution issued by a justice of the peace must be signed by

him and must be entirely filled up at the time when it is delivered

to the officer to be executed, so as to leave no blank, either in its

date or otherwise. Unless it is so signed and filled up when it is

delivered to be executed, it is absolutely void. Code of Civil Pro.

§ 3135. It must be directed, generally, to any constable of the

county. It must intelligibly describe the judgment, stating the

names of the parties in whose favor, and against whom, the time

when, and the name of the justice by whom, the judgment was

rendered; and it must be made returnable to the justice within

sixty days after its date. Id. § 3025. If it is issued upon a judg-

ment for a sum of money, it must specify in the body thereof the

sum recovered and the sum actually due upon the judgment at the
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date of the execution; and, except in a case where special pro-

vision is otherwise made by law, it must substantially require the

constable to satisfy the judgment, together with his fees, out of

the personal property of the judgment debtor within the county,

not exempt from levy and sale by virtue of an execution, and to

bring the money before the justice, by the return day of the execu-

tion to be rendered by the justice to the party who recovered the

judgment.

If the judgment was recovered against a male person, in either

of the actions specified in subdivision first or second of section 2895

of this act ; or if an order of arrest was granted, and was executed,

in a case specified in subdivision third of that section, the execu-

tion must also command the constable if sufiicient personal prop-

erty cannot be found to satisfy the judgment, to arrest the judg-

ment-debtor, and to convey him to the jail of the county, there to

remain until he pays the judgment, or is discharged according to

law. If the judgment was rendered in an action to recover a

penalty or forfeiture given by a statute of the State, the justice

must indorse upon the execution a reference to the statute, as pre-

scribed in section 1897 of this act, with respect to a copy of the

summons. Id. § 3026. These are the requirements of an ordi-

nary execution against the property of a judgment debtor.

Execution against Property.

State of E"ew Toek,]

County of Fultom", \ss.:

Town of Perth,
J

The People of the State of ISTew York, to any constable of said

county. Greeting:

Whereas, judgment was rendered by me, Jacob White, the un-

dersigned justice of the peace, on the lith day of August, 1914,
in favor of James Sikes, plaintifi^, against JTathan Cohen, defend-
ant, for one hundred and forty-six dollars and eighty-four cents,

damages, and four dollars and forty-six cents, costs ; and whereas,

there is actually due upon said judgment at the date of this execu-

tion the sum of one hundred and fifty-one dollars and thirty cents,

damages and costs, with interest thereon from the 14th day of

August, 1914;

You, the said constable, are, therefore, hereby required to satis-
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'ij the said judgment, together with your fees, out of the personal

j)roperty of the judgment debtor, within said county, not exempt
from levy and sale by virtue of an execution, and to bring the

money before me by the return day of this execution to be rendered

<by me to the party who recovered said judgment.

And you are further commanded to return this execution to me
.at my office within sixty days after the date hereof.

Dated at the said town of Perth, this 15th day of August, 1914.

JACOB WHITE,
Justice of the Peace.

Where the judgment was rendered against a defendant whose

property was attached, but who was not personally served with the

.summons in the action and did not appear therein, the execution

issued on such judgment should require the constable to satisfy it

out of the property so attached, without containing a direction to

satisfy it out of any other property. Code of Civil Pro. § 2918.

In the actions above mentioned the execution must issue against

the person of the judgment debtor, whether he was arrested in the

action or not, unless the judgment was rendered upon a claim for

damages in an action to recover a chattel. See Matter of Short,

35 App. Div. 623.

So, if the judgment was rendered in an action to recover for

money received, or to recover a chattel, wherein it appeared that

the money was received, or that the chattel was embezzled, or

fraudulently misapplied by a public officer, or by an attorney, so-

licitor, or counselor, or by an officer or agent of a corporation or

banking association, in the course of his employment; or by a

factor, agent, broker, or other person in a fiduciary capacity, a

similar direction must be contained in the execution, provided that

an order of arrest had been granted and issued in the action. Id.

§ 2895.

Execution against the Person.

State of New Yoek,]

County of FtJLTOisr, [ss.:

Town of Perth, J

The People of the State of New York, to any constable of said

county, Greeting:

Whereas, judgment was rendered by me, Jacob White, the
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undersigned justice of the peace, on the 14th day of August, 1914^

in favor of James Sikes, plaintiff, against Nathan Cohen, defend-

ant, for $146.84, damages, and $4.46, costs; and, whereas, there-

is actually due upon said judgment, at the date of this execution,,

the sum of $151.30, damages and costs, with interest thereon from

the 14th day of August, 1914, and, whereas, the said judgment

was rendered hy me in an action to recover damages for the con-

version of personal property, you, the said constable, are, there-

fore, hereby required to satisfy the said judgment, together with

your fees, out of the personal property of the judgment debtor,

within said county, not exempt from levy and sale by virtue of

an execution, and to bring the money before me by the return day

of this execution, to be rendered by me to the party who recovered

said judgment. And you are also commanded, if sufBcient per-

sonal property cannot be found to satisfy the judgment, to arrest

the said judgment debtor, Nathan Cohen, and to convey him tO'

the jail of the county of Fulton, there to remain until he pays

the said judgment or is discharged according to law. And you

are further commanded to return this execution to me at my office

within sixty days from the date hereof.

Dated at the said town of Perth, this 15th day of August, 1914..

JACOB WHITE,
Justice of the Peace.

If the judgment was rendered in an action to recover a penalty

or forfeiture given by a statute of the State, the justice must in-

dorse upon the execution a general reference to the statute in the-

following form: "According to the provisions of," etc., adding

such a description of the statute as will identify it with con-

venient certainty, and also specifying the section if penalties or

forfeitures are given in different sections thereof, for different

acts or omissions. Code of Civil Pro. § 3026. Thus, the indorse-

ment may be in the following form : "According to the provisions,

of section 143 of the Transportation Corporations Law."
Where the execution is issued on a judgment rendered against

joint debtors, some of whom were not served with the summons,
it must be in form against all the defendants, but the justice must
indorse upon it a direction to the constable, containing the nam©
of each defendant not summoned, not to enforce the execution

against the person of a defendant so named, if the execution is.

against the person of the defendants, or if against property, not
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to enforce it against any property of a defendant so named, which

is not owned by him jointly with other defendants who were sum-

moned, or with some of them. Code of Civil Pro. §§ 1934, 1935,

3020.

Form of Indorsement.

To any constable executing the within mandate:

The defendant John Smith within named, was not served with

the summons in this action; and you are, therefore, directed not

to enforce this execution against any of the property of the said

John Smith, not owned by him jointly with the other defendants

"who were summoned or with some of them.

Dated August 15, 1914. J. D.,

Justice of the Peace.

An execution for the delivery of a chattel to the prevailing

party, and for the damages recovered by him must be to the gen-

eral effect of an execution issued in a like case upon a judgment

of the Supreme Court, except that it must be directed generally

to any constable of the county, and that the direction to satisfy

a sum of money out of the property of the judgment debtor must

be in the form prescribed for the direction of an execution issued

by a justice upon a judgment for a sum of money. Code of Civil

Pro. § 3038.

Execution in Replevin.

State of Wew York,]

County of Fulton, \ss.:

Town of Peeth, J

The People of the State of New York, to any constable of said

county, Greeting:

Whereas, judgment has been rendered by me, the undersigned

justice of the peace, on the 14th day of August, 1914, in an ac-

tion in which John Doe was plaintiff, and Eichard Eoe was de-

fendant, that the said plaintiff, John Doe, recover of the defend-

ant, Eichard Eoe, the possession of (describe the chattels), or the

sum of (state the value as fixed) in case a delivery thereof could
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not be had, and further that the plaintiff recover of the defendant

{state amount), as his damages, together with (state amount)

costs of this action, you are, therefore, hereby commanded to de-

liver the above-described chattels to the said plaintiff John Doe,,

if the same can be found within your county, and in case a de-

livery thereof cannot be had, then to satisfy the said sum of

$ so awarded, with interest thereon from the 14th day of

August, 1914, together with your fees, and $ , the amount
of damages and costs out of the personal property of the said

Eichard Eoe, defendant, within the said county of Fulton not

exempt from levy and sale by virtue of an execution, and to bring-

the money before me at my oifice by the return day of this execu-

tion, to be rendered by me to the party who recovered said judg-

ment. And you are further commanded to return this execution

to me at my office within sixty days after the date thereof.

Dated at the said town of Perth, this 15th day of August, 1914..

J. D.,

Justice of the Peace.

The execution need not state facts necessary to give the justice-

jurisdiction of the action in which the judgment upon which it is.

issued was entered. Field v. Parker, 4 Hun, 342. But the judg-

ment and execution must describe the party whose property is

sought to be taken, and it is not enough that the right man is-

made to pay the debt Famham v. Hildreth, 32 Barb. 277 ; Cole

V. Hindson, 6 Term Rep. 234. And, therefore, a judgment and

execution against Freeman Hildreth will not authorize a sale of

the property of Truman Hildreth, although the latter was the

party actually intended. The constable or sheriff is not authorized;

to execute the process against the person or property of any one

but the individual named in it, and the fact that a defendant sued

by a wrong name failed to appear in the action and object does

not bar his rights to object to the misnomer after judgment and'

execution. lb. So where an execution is issued against the per-

son, the name of the defendant must be correctly stated, and it

will not be any defense that the party arrested was the person

actually intended unless he is also the party named in the process.

Griswold v. Sedgwick, 1 Wend. 126, 6 Cow. 456 ; Miller v. Foley,.

28 Barb. 630; Scott v. Ely, 4 Wend. 555; Mead v. Haws, 7 Cow.
332.



EXECUTION. 2799

§ 3. When and by Whom Issued.

A justice of the peace who has rendered a' judgment in an ac-

tion may, at any time within five years after its entry, issue an
execution thereon, if he is still in office, unless the judgment has

been docketed in the county clerk's office. Code of Civil Pro.

§ 3024.

After an execution has been issued by the justice within the

period above limited-, and has been returned wholly or partly un-

satisfied, the justice may, from time to time, within five years

after the judgment was rendered, issue a new execution or renew

the former execution, even though his term of office has expired.

Id. § 3027. An execution issued by a justice of the peace upon

a judgment rendered by him will be entirely void if more than five

years have elapsed between the entry of the judgment and the

issuing of the execution. Bates v. Jamies, 3 Duer, 45, 53 ; Morse

v. Oould, 11 N. Y. 285.

In legal strictness, it is the duty of the party in whose favor

judgment is rendered, to demand an execution, and to deliver

it to the officer for execution by him. The justice does not usually

issue an execution upon a judgment rendered by him, unless he

has received instructions to that effect, either before or after the

rendition of the judgment. If a claim is left with a justice for

collection, he will then issue execution upon the judgment with-

out further instructions, since the leaving of the claim is equiva-

lent to such directions. The duties of the justice, in relation to the

delivery of an execution to an officer, is the same as that in relation

to other kinds of process.

§ 4. Who to Execute the Mandate.

When a justice's execution is offered to any constable of the

county in which it was issued, it is his duty to accept and dili-

gently to execute it by complying with its commands. He must

levy within the life of the execution, give a proper notice of sale,

sell as the law prescribed, and properly return the execution and

the money collected to the justice who issued the execution. His

liability for a failure to perform these duties has been discussed.

He must execute the process in person and cannot act by deputy.

Code of Civil Pro. § 3157; Downs v. McGlynn, 2 Hilt. 14, 6

Abb. 241. The justice may, however, empower any proper per-
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son, of full age, and not a party to the action, to execute it. Code
of Civil Pro. § 3156. So the constable may, in a proper case, de-

liver the execution to the sheriff for execution. Code of Civil

Pro. § 3158. But neither a sheriff nor a constable is permitted

to execute final process in his own favor; and, therefore, neither

of them can serve an execution in his own favor by levying upon
the property and selling it. Carpenter v. Siilwell, 11 IST. Y. 61,

67 ; Mills v. Young, 23 Wend. 314.

§ 5. Effect of Delivering an Execution to the Constable.

The goods and chattels of a judgment debtor, not exempt, by
express provision of law, from levy and sale by virtue of an exe-

cution, and his other personal property, which is expressly declared

by law, to be subject to levy by virtue of an execution, are, when
situated within the jurisdiction of the officer, to whom an execu-

tion against property is delivered, bound by the execution, from

the time of the delivery thereof to the proper officer, to be exe-

cuted; but not before. Code of Civil Pro. § 1405. The words

"to be executed" create an important qualification upon the de-

clared effect of the delivery of the execution to the officer. Wo
lien upon the property of the debtor is acquired by the delivery of

an execution to an officer with directions to do nothing but hold

it until further orders. Smith v. Erwin, 77 !N". Y. 466.

There is a statutory exception to operation of the section above

quoted. The title to personal property, acquired before the actual

levy of an execution, by a purchaser in good faith, and without

notice that the execution has been issued, is not affected by an

execution delivered, before the purchase was made, to an officer,

to be executed. Code of Civil Pro. § 1409. The purchaser in

good faith and without notice mentioned in this section is one

who has parted with a fresh consideration ; and, therefore, a cred-

itor who has taken security for an antecedent indebtedness by
way of chattel mortgage, without surrendering anything, is not

within the exception, and cannot invoke its protection. Oshorn v.

Alexander, 40 Hun, 323.

§ 6. Property Exempt from levy and Sale.

The same personal property is exempt from levy and sale, by
virtue of an execution issued by a justice of the peace, which is
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exempt from levy and sale, by virtue of an execution issued out

of the Supreme Court, and in the like cases, and under the same
circumstances, as prescribed in sections 1389, 1390, 1931, 1392,

1393, and 1394 of tlie Code of Civil Procedure, and the other

special provisions of law, relating to such an exemption. Code of

Civil Pro. § 3028. The sections referred to are given below.

The enumeration, in this article, of the property which is exempt
from levy and sale by virtue of an execution, does not repeal any
special provision of law, relating to such an exemption, which, by
its terms, is applicable only to a particular class of persons, or cor-

porations, or to a particular locality, or otherwise to a special case.

Id. § 1389.

The following personal property, when owned by a householder,

is exempt from levy and sale by virtue of an execution, and each

movable article thereof continues to be so exempt, while the

family, or any of them, are removing from one residence to an-

other :

1. All spinning wheels, weaving looms, and stoves, put up or

kept for use in a dwelling-house ; and one sewing machine with its

appurtenances.

2. The family Bible, family pictures, and school books, used by

or in the family; and other books, not exceeding in value fifty

dollars, kept and used as part of the family library.

3. A seat or pew, occupied by the judgment debtor or the

family, in a place of public worship.

4. Ten sheep, with their ileeces, and the yarn or cloth manu-

factured therefrom; one cow; two swine; the necessary food for

those animals ; all necessary meat, fish, flour, groceries, and vege-

tables, actually provided for family use, and necessary fuel, oil,

and candles, for the use of the family for sixty days.

5. All wearing apparel, beds, bedsteads, and bedding, necessary

for the judgment debtor and the family; all necessary cooking

utensils ; one table ; six chairs ; six knives ; six forks ; six spoons

;

six plates ; six tea cups ; six saucers ; one sugar dish ; one milk pot

;

one tea pot ; one crane and its appendages ; one pair of andirons

;

one coal scuttle ; one shovel ; one pair of tongs ; one lamp, and one

candlestick.

6. The tools and implements of a mechanic, necessary to the

carrying on of his trade, not exceeding in value twenty-five dollars.

Id. § 1390.

In addition to the exemptions, allowed by the last section, neces-

176
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sary household furniture, working tools and team, professional

instruments, furniture and library, not exceeding in value two

hundred and fifty dollars, together with the necessary food for

the team, for ninety days, are exempt from levy and sale by virtue

of an execution, when owned by a person, being a householder, or

having a family for which he provides, except where the execution

is issued upon a judgment, recovered wholly upon one or more

demands, either for work performed in the family as a domestic,

or for the purchase money of one or more articles, exempt as pre-

scribed in this or the last section.

Where a judgment has been recovered and where an execution

issued upon said judgment has been returned wholly or partly

unsatisfied, and where any wages, debts, earnings, salary, income

from trust funds or profits are due and owing to the judgment

debtor or shall thereafter become due and owing to him, to the

amount of twelve dollars or more per week, the judgment creditor

may apply to the court in which said judgment was recovered or

the court having jurisdiction of the same without notice to the

judgment-debtor and upon satisfactory proof of such facts by
affidavit or otherwise, the court, if a court not of record, a judge

or justice thereof, must issue, or if a court of record, a judge or

justice, must grant an order directing that an execution issue

against the wages, debts, earnings, salary, income from trust

funds or profits of said judgment-debtor, and on presentation of

such execution by the officer to whom delivered for collection to

the person or persons from whom such wages, debts, earnings, sal-

ary, income from trust funds or profits are due and owing, or may
thereafter become due and owing to the judgment-debtor, said

execution shall become a lien and a continuing levy upon the

wages, earnings, debts, salary, income from trust funds or profits

due or to become due to said judgment-debtor to the amount
specified therein which shall not exceed ten per centum thereof,

and said levy shall be a continuing levy until said execution and
the expenses thereof are fully satisfied and paid or until modified

as hereinafter provided, but only one execution against the wages,

debts, earnings, salary, income from trust funds or profits of said

judgment-debtor shall be satisfied at one time and where more
than one execution has been issued or shall be issued pursuant

to the provisions of this section against the same judgment-debtor,,

they shall be satisfied in the order of priority in which such execu-

tions are presented to the person or persons from whom such
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wages, debts, earnings, salary, income from trust funds or profits

are due and owing. It shall be the duty of any person or corpo-

ration, municipal or otherwise, to whom said execution shall be

presented, and who shall at such time be indebted to the judgment-
debtor named in such execution, or who shall become indebted to

such judgment-debtor in the future, and while said execution shall

remain a lien upon said indebtedness to pay over to the officer

presenting the same, such amount of such indebtedness as such

execution shall prescribe until said execution shall be wholly satis-

fied and such payment shall be a bar to any action therefor by
any such judgment-debtor. If such person or corporation, munici-

pal or otherwise, to whom said execution shall be presented shall

fail, or refuse to pay over to said officer presenting said execution,

the percentage of said indebtedness, he shall be liable to an action

therefor by the judgment-creditor named in such execution, and

the amount so recovered by such judgment-creditor shall be ap-

plied towards the payment of said execution. Either party may
apply at any time to the court from which such execution shall

issue, or to any judge or justice issuing the same, or to the county

judge of the county, and in any county where there is no county

judge, to any justice of the city court upon such notice to the

other party as such court, judge, or justice shall direct for a modi-

fication of said execution, and upon such hearing the said court,

judge or justice may make such modification of said execution as

shall be deemed just, and such execution as so modified shall

continue in full force and effect until fully paid and satisfied, or

until further modified as herein provided. This section, so far

as it relates to wages and salary, due and owing or to become due

and owing to the judgment-debtor, shall not apply to judgments

recovered more than ten years prior to September first, nineteen

hundred and eight, and any execution hertofore issued upon such

judgment pursuant to an order heretofore granted under this sec-

tion shall, when this act takes effect, cease to be a lien and con-

tinuing levy upon wages and salary thereafter to become due and

owing to the judgment-debtor. Code Civil Proc. section 1391.

L. 1842, c. 157, section 1; 1858, c. 107, section 1; 1866, c.

782. Am'd L. 1879, c. 542; L. 1901, c. 116; L. 1903, c. 461;

L. 1908, c. 148 ; L. 1911, c's 489, 532. The amendment of 1911

inserted the limitation as to satisfaction of one execution, and

order of priority when there is more than one ; it also added the

last sentence.
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An order directing the issuance of a continuing execution

against wages under Code of Civil Procedure, section 1391, should

be applied for in the district where the judgment debtor lives.

Brodie v. Hogan, 138 K Y. Supp. 871. The order however,

should not contain a provision for the payment of disbursements-

incurred since obtaining the judgment on which the execution is

issued. Ih. An allowance paid voluntarily and periodically to

his wife by her husband living apart from her, cannot be reached

•by her judgment creditor under Code of Civil Procedure, section

1391, as it is neither wages, earnings, a debt due her, or profits,

or paid in satisfaction thereof, and the husband is under no legal

obligation to make the payments as of an indebtedness. Brooks

Bros. V. Cassebeer, 157 App. Div. 683. Under the provisions

of Code Civil Procedure, 1391, a judgment creditor cannot reach

future earnings of his judgment debtor. Dease v. Reese, 80 IST.

T. Supp. 590.

Proof that a judgment debtor's monthly salary was $233.33,

and that he maintained a home in the city of ISTew York for a

wife and two children, who were dependent upon him, is not suf-

ficient to justify the exemption of his salary from application to

the payment of a judgment, under Code of Civil Procedure, sec-

tion 2463, which excepts from the operation of proceedings supple-

mentary to execution the earnings of the judgment debtor for his

personal services rendered within sixty days next before institut-

ing the proceedings, where the earnings are necessary for the use

of a family wholly or partly supported by his labor. Twelfth

Ward Bank of The City of New York v. Hamilton, 109 X. Y.

Supp. 21. Code of Civil Procedure, section 1391, providing that,

on the return of an unsatisfied execution on a judgment for neces-

saries, the court shall grant an order for execution against the

salary or wages of the judgment debtor, and it shall be the duty of

any "person or corporation" to whom the execution shall be pre-

sented, and who shall be indebted to the judgment debtor, to pay

over to the officer the amount of the debt, does not authorize the in-

stitution of the supplementary proceedings therein provided for

against a municipal corporation, to reach the salary of a police

officer. Rosenstock v. City of New York, 101 App. Div. 9

;

Chapman & Co. v. City of New York, 101 App. Div. 607. An
order directing the issuing of an execution against wages to the

agent of the employer cannot be sustained, although the judgment
debtor transacted his business through such agent. Reihstein v.
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Stenz, 140 App. Div. 519. The fees of a commissioner in con-

demnation proceedings are not subject to an execution under

Code of Civil Procedure, section 1391, which only affects a case

where earnings, wages or salary are paid in stated amounts, at

stated times, or where the method of computation is such that it

is so paid, or may be so paid, at stated times in stated amounts.

Jones V. Nicollj 131 N. Y. Supp. 341. In determining whether a

judgment debtor's earnings amount to twelve dollars or more a

week in order to authorize an execution under Code of Civil Pro-

cedure, section 1391, the value of his board which he received in

addition to cash for his services may be considered. Burns v.

MaureVj 131 IST. Y. Supp. 344. An execution against the wages of

a city employee issued when a similar execution is outstanding,

is unwarranted and voidable and may be attacked by any party

interested. Matter of Royal Bank, 140 App. Div. 480; Bloom-

ingdale v. Richardson, 140 App. Div. 350 ; Rosenstock v. The

City of New York/ 97 App. Div. 320. The amendments to Code

of Civil Procedure, section 1391, which permit an execution

against the salary of a judgment debtor is retroactive so as to be

applicable to a judgment entered before the passage of the amend-

ment. Hedges v. Keisler, 135 App. Div. 12 ; Kelly v. Mulcahy,

131 App. Div. 639. The amendment of the Code of Civil Proce-

dure, section 1391, by chapter 148 of the laws of 1908, by which a

special execution against trust income, as well as wages, debts,

earnings and salary, was authorized where a judgment for any

cause had been recovered, applies to trusts created before the en-

actment, and as such is not unconstitutional ; it applies to a remedy

and is not so much retroactive as active upon an existing condition.

Brearley School, Limited, v. Ward, 138 App. Div. 833 ; Laird

V. Gorton, 196 K Y. 172, and distinguishing Matter of Pell, 171

iN". Y. 48. Plaintiff, having a judgment against the defendant,

obtained an order allowing an execution to issue under Code of

Civil Procedure, section 1391, against the salary of the defendant,

which order was vacated, and thereupon defendant appealed; and

thereafter obtained a second order allowing an execution to issue

under the same provision of the Code, which execution is in force,

and the sheriff acting under it,—held that the plaintiff's appeal

from the vacating of his order should be dismissed upon motion.

O'Brien v. Kelly, 134 App. Div. 562. The provisions of chapter

148 of the laws of 1908 do not apply retroactively in favor of

judgments not for necessaries, entered prior to September 1,
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1908. Ousterhoudt v. Slade, 133 App. Div. 83; Kelly v. Mul-

cahy, 131 App. Div. 639. The monthly wages of a salesman em-

ployed upon a commission basis, but who is entitled to a specific

sum in advance under an agreement for an adjustment at the end

of the year, is to be regarded as wages, earnings or salary within

the meaning of section 1391 of the Code of Civil Procedure.

Laird v. Carton, 196 JST. Y. 169. The provisions of section 1391

do not authorize the issuance of an execution against the wages of

an employee of the federal government. Lenhart v. Friedenberg,

2 Current Ct. Dec. 220. A salesman's weekly drawing allowances

on account of commissions are wages, and, therefore, subject to

execution and levy under Code of Civil Procedure, section 1391.

Hollender v. Friedherg, 112 IST. Y. Supp. 467; Northwestern

Mutual Life Ins. Co. v. Mooney, 108 IST. Y. 118. The court, in

construing this section held that the rule against retroactive con-

struction does not control a statute affecting a remedy, or the rule

of procedure in enforcing a right, and that a statute of exemption

from execution is not a contract between the state and the judg-

ment debtor. Such an exemption is a gratuity, not a vested right,

and may be changed as circumstances indicate. Myers v. Moron,
113 App. Div. 427 ; Morse v. Goold, 11 IST. Y. 281.

Where the judgment debtor is a woman, she is entitled to the

same exemptions, from levy and sale by virtue of an execution,

subject to the same exceptions as prescribed in the last two sec-

tions, in the case of a householder. Id. § 1392.

The pay and bounty of a noncommissioned officer, musician, or

private in the military or naval service of the United States or

the State of New York ; a land warrant, pension, or other reward
heretofore or hereafter granted by the United States or by a State

for military or naval services; a sword, horse, medal, emblem, or

device of any kind presented as a testimonial for services rendered
in the military or naval service of the United States or a State

;

and the uniform, arms, and equipment which were used by a

person in the service, are also exempt from levy and sale, by
virtue of an execution and also from seizure for nonpayment of

taxes, or in any other legal proceeding ; except that real property
purchased with the proceeds of a pension granted by the United
States for military or naval services, and owned by the pensioner,
or by his wife or widow, is subject to seizure and sale for the col-

lection of taxes or assessments lawfully levied thereon. Id. § 1393^.

A right of action to recover damages, or damages awarded by a
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judgment, for taking or injuring personal property, exempt by law
from levy and sale, by virtue of an execution, are exempt for one

year after the collection thereof, from levy and sale, by virtue of

an execution, and from seizure in any other legal proceeding. Id.

§ 1394.

The evident object of statutes exempting property from levy

and sale under an execution is to place the articles exempted be-

yond the pov?er of the creditor, or of the officer v?ho holds the

execution. The object itself is a humane one and the courts con-

strue such statutes favorably and liberally for the purpose of giv-

ing them full effect. Carpenter v. Harrington, 25 Wend. 370;

Hall v. Penney, 11 Wend. 44; Griffin v. Sutherland, 14 Barb.

456 ; Sliaw v. Davis, 55 Barb. 389 ; Smith v. Slade, 57 Barb. 637

;

Cantrell v. Connor, 6 Daly 224; Stewart v. Brown, 37 IST. Y. 350

;

Becker v. Becker, 47 Barb. 497 ; Chamberlain v. Darrow, 46

Hun, 48.

It must be remembered that prima facie all personal property

is liable to execution, and that the right of exemption is a statu-

tory privilege. Baker v. Brintnall, 52 Barb. 188 ; 5 Abb. N. S.

253; Dains v. Prosser, 32 Barb. 290; Turner v. Borthwick, 20

Hun, 119, 122.

There are certain articles of personal property vi^hich are ab-

solutely exempt from levy and sale by virtue of an execution when
owned by a householder or a woman. These articles are enumer-

ated in section 1390 of the Code before cited. There are certain

other articles of personal property which are equally exempt from

levy and sale by virtue of an execution, when owned by a house-

holder, a woman, or a person having a family for whom he pro-

vides, unless the execution is issued upon a judgment recovered

wholly upon one or more demands, either for work performed in

the family as a domestic, or for the purchase money of exempt

property. These articles are enumerated in section 1391 of the

Code. When the judgment upon which the execution issues was

recovered wholly for work performed in the family as a domestic,

or for the purchase price of exempt property, the articles enumer-

ated in section 1390 of the Code are still exempt from levy and

sale under execution, while those enumerated in section 1391 are

not, as the latter are, in such cases, exempted from the protection

of the statute. See Snyder v. Davis, 47 How. 147; 1 Hun, 350;

Cole V. Stevens, 9 Barb. 676; 6 How. 424; Craft v. Curtiss, 25

How. 163; Davis v. Peahody, 10 Barb. 91. Eor example, if the
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judgment recovered against a householder is upon a demand for

the purchase price of a cook stove, an execution issued upon such

judgment cannot be levied upon the beds and bedding necessary

for the judgment debtor and his family, nor upon the cook stove

itself. Ih. On the other hand, if an execution is issued upon a

judgment recovered for the purchase price of a cow, it may be

levied upon the horse, harness, wagon, and sleigh of the judg-

ment debtor, if he is the owner of such property, or upon any

other property enumerated in section 1391 of the Code. See

Snyder v. Davis, 1 Hun, 350.

If a creditor would enforce his claim for purchase money by

levying upon exempt property, he must enforce the claim by a

separate action and execution. For if he takes a judgment which

is founded upon such claim and also founded upon another claim

which cannot be enforced against exempt property, he will lose

all right to levy the property sold. THclcox v. Fay, 36 Barb.

9. By uniting both claims in a single judgment, where one claim

would authorize the taking of exempt property and the other

would not, the creditor bars himself from taking any exempt prop-

erty to satisfy his judgment in whole or in part. Ih.

It has been held that medical books, which are necessary to a

physician or surgeon, are exempt as a part of his family library.

Robinson's Case, 3 Abb. 466. The same principle would exempt
the books of any professional person, if they were necessary to a

proper discharge of the duties of his profession, and if they did

not exceed fifty dollars in value. To that extent the books are ab-

solutely exempt. And in addition, a professional library, not ex-

ceeding $250 in value, may be exempt under section 1391 of the

Code, except as agtiinst an execution issued upon a judgment
recovered wholly upon one or more demands, either for work
performed in the family as a domestic, or for the purchase money
of one or more articles absolutely exempt under section 1390 of

the Code. But this is the extreme limit of such exemption. See
Faxon v. Mason, 76 Hun, 408.

The statute expressly exempts ten sheep with their fleeces, and
the cloth or wool manufactured therefrom. And the courts hold
that the yarn or cloth which may be manufactured from the
fleeces of the sheep shall be exempt, although the owner of such
yarn or cloth is not the owner of any sheep. Hall v. Penney, 11
Wend. 44. The object of the legislature was to exempt as much
>vool, or the articles manufactured from it, as could be obtained
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from the fleeces of ten sheep, and that object will be carried into

effect by exempting such yarn or cloth, etc. 76.

There may be cases in which such yarn or cloth would not be
exempt from levy and sale upon an execution. If the party
claiming the exemption should intentionally reduce or convert

all his property into money, or choses in action, except exemption
articles, it has been held that it would be a proper question for

a jury whether the act was not done for the purpose of hinder-

ing and delaying creditors, and if they found that such was the

case, they should find for the creditor by sustaining the levy.

Brackett v. Wathins, 21 Wend. 68.

If a householder owns a cow and ten sheep, there will also be
exempt as much hay as will be necessary to keep them through

the next foddering season after the hay is harvested. Farrell v.

Higley, Hill & Denio, 87. This principle exempts as much hay
as may be necessary to winter such cow and sheep, and until the

pasturing season commences. lb. The statute also exempts all

meat, fish, flour, groceries, and vegetables actually provided for

family use without limitation as to the quantity provided. The
word "flour" in the statute includes meal required for family

use. Lashaway v. Tucher, 39 St. Eep. 680. Potatoes which have

been planted for family use are as much exempt from execution

while growing, as they are after they have been dug and put up for

family use. Carpenter v. Harrington, 25 Wend. 370. And
vegetables which have been actually provided for family use will

not lose their exempt character by the fact that the judgment

debtor is taking them to market to sell or exchange for articles of

prime necessity in his family or even to obtain means to pay his

taxes. Sliaw v. Davis, 55 Barb. 389.

Where a vddow lives with her infant children, and provides for

them, a milch cow kept and used by her for the use of the family,

is exempt from any execution issued against her. Brigham v.

Bush, 33 Barb. 596.

The necessary wearing apparel of every judgment debtor is

exempt from execution, while in actual use, whether he is a house-

holder or not ; and the fact that his clothes are temporarily off of

his person, as when asleep in bed, will not render them liable to be

seized on execution. Bumpus v. Maynard, 38 Barb. 626. And
see Sunholf v. Alford, 3 Mees. & Wels. 248.

If a party claims that wearing apparel is exempt because he is

a householder, he must establish the fact that he is a householder.
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Bowne v. Witt, 19 Wend. 4Y5. An adult person who resides with

his stepmother, and transacts her business, is not a householder or

a member of her family within the statute as to exemptions of

clothing. Ih.

The term "householder," as used in the statute, has a well-

defined meaning, and imports the master or head of a family who

reside together and constitute a household. See Griffin v. Suther-

land, 14 Barb. 456 ; Cantrell v. Connor, 6 Daly, 224 ; 51 How. 45
;

Chamberlain v. Darrow, 46 Hun, 48. The term "housekeeper"

is not confined to one who is actually keeping house, but extends

also to one who has temporarily given up housekeeping and is

boarding and has furniture on storage. Cantrell v. Connor, 6

Daly, 224. A man and his wife who live alone together and have

no children are a family. Cox v. Stafford, 14 How. 519. So if a

man and his daughter live together, the wife and mother being

dead, they constitute a family. Ih. The head of a family who

has left the State leaving his wife and children living together is a

householder. Woodivard v. Murray, 18 Johns. 400. And one who
rents a house and keeps boarders and servants is a householder,

although he has no wife or children. Hutchinson v. Chamberlain,

11 N. T. Leg. Obs. 248. A woman who keeps a house of ill-fame

may nevertheless be a householder within the meaning of the

statute. Bowman v. Quachenboss, 3 Code Rep. lY. On the other

hand, a person may own the house in which he resides and yet if

he has no family or persons there or elsewhere for whom he pro-

vides, or who constitute a household, he is not a householder.

Chamberlain v. Darrow, 46 Hun, 48.

The necessary tools and implements of a mechanic, and neces-

sary working tools owned by a householder, are exempt from execu-

tion if they do not exceed in value the sum fixed by law. The
decisions of the courts have settled, in some instances, what articles

are to be considered "tools" within the meaning of the statute.

The surgical instruments of a physician and surgeon are exempt
from execution, on the ground that they are "tools," if he is a

householder and supports a family. Robinson s Case, 3 Abb. 466.

But a threshing machine was held not to be exempt as a "working
tool" under the Act of 1842, and its amendments. Ford v. John-
son, 34 Barb. 364. A printing press is not a "tool," within the

statute. Buckingham v. Billings, 13 Mass. 82. ISTeither are print-

ing types and forms. Danforth v. Woodward, 10 Pick. 423. ISTor

is a portable machine, called a "Billy and Jenny," which is used
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"for manufacturing cloth, a tool. Kilhurn v. Deming, 2 Vt. 404.

And the rule is the same as to a mill saw, belonging to a saw-mill.

B<u:helder v. Shapleigh, 1 Fairf. 135. But under certain circum-

stances a watch may be exempt as "a working tool." Bitting v.

Vandenhurgh, lY How. 80 ; Severn v. Lowerre, 3 Misc. 113.

A piano used by a householder in connection with the educa-

tion of her children, and found by a jury to be necessary for that

purpose, is exempt from levy and sale under an execution against

the property of the householder. Conklin v. McCauley, 41 App.

Div. 452.

Although a team is exempt in certain cases, the decisions of the

court have not been entirely harmonious upon the question what

shall constitute a team. The courts have held that a "team" con-

sists of one or more horses with their harnesses and the vehicle to

which they are customarily attached for use. Hutchinson v.

Chamberlain, 11 E". Y. Leg. Obs. 248. And it has also been held

that a horse or other animal, trained and used by the judgment

debtor for his work or service, is a working team, under the stat-

ute, without its being associated with any harness or trappings or

other article's of property. Finnin v. Malloy, 1 Jones & Sp. 382.

The horse of a practicing country physician, whose patients reside

:at too great a distance from him to visit them on foot, is a neces-

sary team, within the meaning of the statute. Wheeler v. Crop-

sey, 5 How. 288. In determining whether the team is necessary, it

is entirely immaterial whether the debtor has or has not other

means to pay the debt, because the exemption does not depend up-

on the pecuniary ability of the debtor. Ih. The law was intended

for the benefit of all persons to whom a team is necessary in the

successful or convenient prosecution of their business in their

calling or profession. Ih. So, when the defendant is a carman,

and is a householder, having a family for which he provides, his

horse, harness, and cart will be exempt as a team, although there

is but one horse. Harthouse v. Bikers, 1 Duer, 606. A buggy

wagon, used by a practicing physician in his professional business,

is exempt from execution. Van Buren v. Loper, 29 Barb. 388

;

Eastman v. Caswell, 8 How. 75.

A single horse may be considered as a team within the meaning

•of the statute, where it is kept and used as such. Cogsdill v.

Brown, 5 Hun, 341 ; Wilcox v. Hawley, 31 ~N. Y. 648 ; Lochiuood

V. Younglove, 27 Barb. 505. And where the debtor has only one

torse but he hires another horse to work with it, and the two make
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up the team which he usually works, his own horse will be exempt,

if within the value limited by the statute. lb.

It is not necessary that the defendant should be the sole owner

of a horse as a condition of its exemption, for if the defendant is.

merely a part owner of a horse used as a team, or as a part of a

double team, such horse is exempt when belonging to a house-

holder, etc. Radcliff v. Wood, 25 Barb. 52 ; Hoyt v. Van Alstine,

15 Barb. 571. A wagon is not of itself alone exempt from exe-

cution ; but it may become a part of a team where it is customarily

used in connection with a horse or horses, and harness, and in such

a case it may be exempt. Daiyis v. Prosser, 32 Barb. 290; Mome
V. Keyes, 6 How. 18, is overruled.

A tow-line used for the purpose of towing canal-boats by a span

of horses is a part of the team and exempt from execution.

Fields V. Moul, 15 Abb. 6. It is no answer to the claim of ex-

emption that the article is new and has never been applied to the

use for which it was purchased, and for which it had been pre-

pared by the owner. Z&. Food for a team for ninety days is

exempt.

But it must be constantly remembered that the exemption un-

der section 1391 of the Code is not an absolute one, and has nO'

existence where the execution issued upon a judgment recovered

for work performed in the family as a domestic, or for the pur-

chase money of one or more articles exempt under section 1390 o£

that act.

A very great number and variety of articles are exempt from

execution, under the general denomination of necessary household

furniture. Two questions may arise in relation to the meaning

of these words. One of them is, are the articles necessary ? and

the other, are the articles properly household furniture ? In most

cases there will not be any great difficulty in determining either

of the questions ; but in others there may be quite a difference of

opinion. Whether articles conceded to be household furniture are

necessary is a question of fact; but whether the articles claimed

to be exempt are such as fall within the definition of the statute,

has in most of the cases been treated as a question of law. A
clock, if necessary, is exempt ; and the reason which exempts that

may be equally available to render a watch exempt. If the de-

fendant has no clock, and a time-piece is necessary to the proper

carrying on of his business, and it is used for that purpose, it is

exempt, when owned by a householder, etc. Bitting v. Vanden-
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hurgh, 17 How. 80. A clock may be a necessary article of house-

hold furniture, but that fact must be shown by the party claiming

the exemption, and it is a question of fact which will be concluded

by the verdict of a jury. Willson v. Ellis, 1 Denio, 462.

A party who claims that certain articles are exempt from execu-

tion on the ground that they are necessary, must prove affirma-

tively that his claim is well founded. Oriffin v. Sutherland, 14
Barb. 456 ; Willson v. Ellis, 1 Denio, 462 ; Dains v. Prosser, 32

Barb. 290; BaJcer v. Britnall, 52 Barb. 188; 5 Abb. N. S. 253;
Smith V. Slade, 57 Barb. 637. It is not enough to show that an

article is convenient or useful in the family unless the jury, or

the justice in their place, are satisfied that the article is also neces-

sary. Van Sickler v. Jacobs, 14 Johns. 434; Willson v. Ellis, 1

Denio, 462. Upon the question whether the article is necessary,

the decision of the justice or the finding of the jury is conclusive.

Ih. In determining whether a team is necessary for the execution

debtor, it is entirely immaterial whether the debtor has more or

less property than the amount limited by statute. It is sufficient

for a person claiming the exemption of his horse from sale under

an execution to show that the horse constituted his team; that he

is a householder ; and that his household furniture, working tools,

and team do not in the aggregate exceed the statutory limit. Wil-

cox V. Hawley, 31 I^. Y. 648. The party claiming exemption

must show affirmatively that the value of the property does not ex-

ceed the sum fixed by the statute. Dains v. Prosser, 32 Barb. 290.

And if an action is brought to recover damages for taking and

selling household furniture claimed to be exempt, the plaintiff

must show the quality, quantity, and value of such furniture as

is left after the sale, and it must be made to appear affirmatively

that the amount of property allowed by law, as exempt, was not

left after the sale. Tuttle v. Buck, 41 Barb. 417. If the exemp-

tion is claimed on the ground that the plaintiff is a householder,

the burden of proof is on him to show that fact. Oriffin v. Suther-

land, 14 Barb. 456. The fact must be proved by competent evi-

dence, and cannot be proved by reputation or hearsay. Eastman

V. Caswell, 8 How. 75.

Where the debtor has several articles of a class allowed as

exempt property he may elect which of the articles he will retain

so long as the articles retained do not exceed in value the sum

allowed by statute. Seaman v. Luce, 23 Barb. 240 ; Lockwood v.

Younglove, 27 Barb. 506, 508; Brown v. Davis, 9 Hun, 43;
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Twinam v. Swart, 4 Lans. 263 ; Finnin v. Malloy, 1 Jones

& Sp. 382. This right of election does not prevent the officei

from making a levy upon all of the articles; nor does it compel

him to consult the judgment debtor as to "what part of his prop-

erty is exempt before levy thereon. He may take all of the-

debtor's property if not notified of the exemption. Twinam v.

Swart, 4 Lans. 263. After this is done the defendant is bound,

within a reasonable time, to notify the officer which articles will be-

retained as exempt property. Ih.; Brooks v. Hathaway, 8 Hun,,

290 ; Seaman v. Luce, 23 Barb. 240. If the debtor is present at

the time of the levy, he may make his election and notify the

officer at once, and this will be sufficient. Ih. If he does not then

claim that the property is exempt he cannot afterwards claim

that the levy was unlawful, and sue the officer to recover damages

therefor. Turner v. Borthwick, 20 Hun, 119. But if the officer

levies upon an entire flock of sheep, knowing that ten of them are

absolutely exempt from execution by law, he cannot justify his.

acts on the ground that the debtor omitted to designate the ten

sheep upon which he claimed exemption. Frost v. Mott, 34 N. Y.

253. See Cantrell v. Connor, 6 Daly, 224. If the property con-

sists of the articles mentioned in section 1390 of the Code, it

is absolutely exempt if the owner is a householder, and the officer

has no right to levy upon it. If, however, the property is of the

description mentioned in section 1391 of that act, the exemption

is a qualified one, and the debtor must claim it and notify the-

officer of his claim before he can properly maintain an action

either for its conversion or to recover its possession, especially

when there is other property to which such exemption might ap-

ply. Wilcox V. Howe, 59 Hun, 268 ; Field v. Ingraham, 15 Misc.

529. Thus, if a constable levies upon the only team owned by
a debtor, who is a householder, and it does not appear what other

property he has, and the debtor does not at the time of the levy

or at any other time claim it as exempt, any exemption which the-

debtor might be entitled to under section 1391 of the Code will

be waived. Russell v. Dean, 30 Hun, 242. An exemption under
that section must be claimed at some time before the property is

sold or it will be deemed to have been waived. Gilewicz v. Gold-

berg, 69 App. Div. 438. In an action to recover property sold

under execution upon the ground that it is exempt from levy and.

sale, the burden is upon the plaintiff to show that the property

was exempt and that the plaintiff had asserted his rights under
the law. lb. J Knapp v. O'Neill, 46 Hun, 317.
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The right to claim property, as exempt, is a mere personal

privilege, of which no one but the debtor can avail himself. See

Smith V. Hill, 22 Barb. 656 ; Russell v. Dean, 30 Hun, 242 ; Field

V. Ingraham, 15 Misc. 529, 531; Mickles v. Tousley, 1 Cow. 114;
Earl V. Camp, 16 Wend. 563; Smith v. Brachett, 36 Barb. 571;
Allen V. Cooh, 26 Barb. 374. The exemption cannot be waived by
a prospective agreement. Kneettle v. Newcomh, 22 JST. Y. 249.

Where a party, whose property had been levied on by execution,

objected to the sale, on the ground that the property was exempt
from execution, but he afterward turned out the property to the

oiScer to be sold at a future day, it was held that the acts of the

defendant in the execution amounted to nothing more than a

waiver of the exemption, for the purpose of gaining time, and
that the act of the officer in selling the property was done under a

claim of authority given by law, instead of an authority given by

the defendant, and that a sale of the property was such an abuse of

the process as rendered the officer a trespasser from the beginning.

Carnrick v. Myers, 14 Barb. 9.

§ 7. Property Liable to Seizure upon Execution.

An execution issued by a justice of the peace can be levied upon
personal property only. And as a general rule all the personal

property of the judgment debtor is liable to levy and sale under

an execution issued upon the judgment against him. The exemp-

tion in favor of exempt property is purely statutory, and to be of

avail must be claimed by the judgment debtor.

Choses in action, though assignable, are not liable to levy and

sale upon an execution ; and, therefore, a promissory note is not a

subject of seizure and sale on execution. Ingalls v. Lord, 1 Cow.

240. So of shares in a public library, or shares of bank stock..

Denton v. Livingston, 9 Johns. 96, 100. The same rule applies

to bills of exchange, bonds, or other choses in action of whatever

nature. Bogert v. Perry, 17 Johns. 351 ; Ransom v. Miner, 3

Sandf. 692. Every kind of growing crop which is raised by means

of annual cultivation, such as corn, oats, rye, wheat, potatoes, and

the like, may be levied upon and sold by virtue of a justice's

execution. But whenever the crop is not one produced by annual

cultivation, such as grass growing, hops growing upon the vines,

fruit growing upon the trees, and the like, it is not considered

personal property, but a part of the real estate upon which it is.
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growing, and, therefore, it cannot be taken or sold on a justice's

execution. Such articles, however, may be severed from the soil,

and when that is done, they then become personal property and

may be levied upon like any other goods and chattels. There are

numerous articles which are denominated fixtures, and when they

belong to the owner of the land on which they are placed, they can-

not, as a general rule, be levied upon or sold by virtue of a jus-

tice's execution. But if the articles do not belong to the owner of

the land, and the owner of them is legally entitled to remove them

at any time, they are treated as personal property, and may gen-

erally be levied upon and sold as such on execution.

The officer, to whom an execution against property is delivered,

must levy upon current money of the United States, belonging to

the judgment debtor ; and must pay it over, as so much money col-

lected, without exposing it for sale; except that where it consists

of gold coin, he must sell it, like other personal property; unless

he is otherwise directed, by an order of a judge, or by the judgment

in the particular cause. Code of Civil Pro. § 1410.

The officer, to whom an execution against property is delivered,

must levy upon and sell a bill, or other evidence of debt, belong-

ing to the judgment debtor, which was issued by a moneyed cor-

poration to circulate as money ; or a bond or other instrument for

the payment of money, belonging to the judgment debtor, which
was executed and issued by a government, State, county, public

officer, or municipal or other corporation, and is in terms nego-

tiable, or payable to the bearer or holder. Id. § 1411.

The interest of the judgment debtor in personal property, sub-

ject to levy, lawfully pledged, for the payment of money, or the

perfoi-mance of a contract or agreement, may be sold, in the hands
of the pledgee, by virtue of an execution against property. The
purchaser at the sale acquires all the right and interest of the

judgment debtor, and is entitled to the possession of the property,

on complying with the terms and conditions upon which the judg-

ment debtor could obtain possession thereof. This section does

not apply to property, of which the judgment debtor is uncon-
ditionally entitled to the possession. Id. § 1412.

The words "in the hands of the pledgee" are inserted to settle

the question whether in such case the Sheriff should, or may, before

sale, take possession of the pledge. See Bakewell v. Ellsworth, 6

Hill, 484; Stief v. Hart, 1 N". y. 20 ; Truslow v. Putman, 1 Keyes,
568; Saul v. Kntger, 9 How. 569. But the purchaser cannot
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have such possession until he redeems it from the pledgee, who is

entitled to the possession until his claim is satisfied. 8tief v.

Hart, 1 ISr. Y. 20; Bahewell v. Ellsworth, 6 Hill, 484. Where
goods and chattels have been mortgaged, and the mortgagor has

any interest in the mortgaged property, such interest may be

levied upon and sold upon an execution. Manning v. Monaghan,

28 N. Y.-585. If the title to such property has become perfect and

absolute in the mortgagee, or if the mortgage has become forfeited

and the mortgagor has no interest greater than the equity of re-

demption, the property may be levied upon and sold by virtue of

an execution issued against the mortgagee. But it cannot be levied

upon and sold by virtue of an execution issued against the mort-

gagor. Champlin v. Johnson, 39 Barb. 606 ; Farrell v. Hildrelh,

38 Barb. 178. The purchaser of a piano, to be paid for in month-

ly instalments, title to remain in the seller until full payment and

possession in the buyer until default, has no interest before pay-

ment in full that is subject to sale on execution, though such inter-

est may be sold or mortgaged before any default. Friedmam, v.

Phillips, 84 App. Div. 179. There are cases in which creditors

may have mortgaged property levied on upon an execution issued

against the mortgagor in those cases in which the mortgage has

not been properly filed, or the possession of the property has re-

mained unchanged.

Where goods and chattels belong to several different persons, as

tenants in common, and an execution is issued against the property

of one of these persons, it may be levied upon the joint property

of all the parties, and the interest of the party against whom the

execution was issued may be sold. The purchaser, however, will

acquire nothing more than the interest of the judgment debtor,

even though the officer should assume to sell the property as the

exclusive property of the judgment debtor. Fiero v. Belts, 2

Bferb. 633 ; Mersereau v. Norton, 15 Johns. 179. But, notwith-

standing such sale will not transfer any title except that of the

debtor against whom the execution is issued, yet the sale of the

entire property is such an abuse of the process by the officer as to

subject him to an action of trespass for the wrongful act. Waddell

V. Coolc, 2 Hill, 47, and note a; Dineh-art v. Wilson, 15 Barb.

595 ; Walsh v. Adams, 3 Denio, 125 ; Bates v. James, 3 Duer, 45.

If such a sale is directed by the plaintiff in the execution, he will

also be liable as a trespasser. lb.; Underhill v. Bewior, 2 Hilt.

319.

177
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Where one- of several defendants named in an execution is a

partner in a firm, his interest in the partnership property may be

levied upon and sold on such execution. And for that purpose the

constable may levy upon the partnership property and sell the

interest belonging to such judgment debtor. Eighth Nat. Bank v.

Fitch, 49 ISr. Y. 539, 543 ; Smith v. Orser, 42 K Y. 132 ; Marshall

V. McGregor, 59 Barb. 519, 524:; Phillips v. Cook, 24 Wend. 389;

Schrugham v. Carter, 12 Wend. 131. Upon such a sale the pur-

chaser becomes a tenant in common with the remaining partners.

lb. The constable is not liable to an action of trespass for de-

livering the property sold to the vendee. lb. But if he should

sell the whole property as that of the judgment debtor, instead of

limiting the sale to the interest of such debtor, the officer would be

liable to an action of trespass or trover. Walsh v. Adams, 3

Denio, 125 ; Waddell v. Cook, 2 Hill, 47 ; Bates v. James, 3 Duer,

45 ; Byder v. Gilbert, 16 Hun, 163, 166.

Although the purchaser of the interest of a partner succeeds to

his rights to the partnership property it is still to be remembered

that such purchaser takes the property subject to all the rights of

the other partners and subject to an accounting with them, and

also subject to the claims of the creditors of the firm to the part-

nership property. Phillips v. Cook, 24 Wend. 389 ; Walsh v.

Adams, 3 Denio, 125 ; Eighth Nat. Bank v. Cook, 49 N. Y. 539,

543 ; Byder v. Gilbert, 16 Hun, 163, 165, 166 ; Morss v. Gleason,

64 N". Y. 204; Menagh v. Whitwell, 52 K Y. 146, 158.

If an execution is issued against one of two partners, and the

constable levies upon the firm property and sells it as the exclusive

property of such debtor, the other partner may maintain an action

of trover against the officer to recover the value of one-half of the

goods, which he is entitled to recover as the measure of damages
without regard to the debts of the firm, or the state of the copart-

nership accounts. Walsh v. Adams, 3 Denio, 125.

Where an execution is issued against joint debtors, the statute

provides for the mode of its execution, and as to the property

which may be levied upon. So it also provides for the case of

executions issued in actions commenced by attachments, and in

which there was not a personal service of the process, in which
case no levy can be made upon any property but that attached.

Where a sheriff or constable receives money, in coin, in payment
of an execution which he holds in his hands in favor of the plain-

tiff in the execution, and he has, at the same time, another execu-
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tion whicli has been issued against the plaintiiJ, which he is not

able to find any property to satisfy except the money which he thus

holds, he cannot, by virtue of the execution against the plaintiff,

levy upon such money and apply it to the payment of the latter

execution. Muscott v. Woolworth, 14 How. 477 ; Baker v. Ken-
worthy, 41 E". T. 215 ; Adams v. Walsh, 11 Jones & Sp. 52

;

Turner v. Fendall, 1 Cranch, 117. And see Dubois v. Dubois, 6

Cow. 494. But where the property of the defendant in the execu-

tion is levied upon and sold by virtue of an execution, and there

is a surplus after the payment of such execution, such surplus may
be levied upon and sold to satisfy any other execution against the

defendant which may be delivered to the officer before the surplus

money is paid over to such defendant. Wheeler v. Smith, 11

Barb. 345. And in such case it does not make any difference

whether the second execution is delivered to the officer before or

after the sale under the first execution. lb.

When a sheriff has made a valid levy under an execution, and

taken the property into his possession, a constable, to whom an

execution against the same defendant is subsequently issued by a

justice of the peace, cannot make any levy on such property, nor

can he sell the same subject to the levy made by the sheriff. Sey-

mour v. Newton, 17 Hun, 30. Nor can goods, levied on by a con-

stable under a justice's execution, be taken in execution by a

sheriff. Marsh v. Lawrence, 4 Cow. 461. An execution issued by

a justice of the peace, or a warrant of attachment granted in an

action before him, if actually levied, has preference over another

execution, issued out of any court, which has not been previously

levied. Code of Civil Pro. § 1408.

§ 8. The Levy, When, Where, and How Made,

When an execution is regular in form, and valid on its face, it

is the duty of the officer to execute it according to the commands

therein contained and in pursuance of legal rules.

The law allows a constable sixty days within which to collect an

execution, and, therefore, he may levy upon the defendant's prop-

erty at any time within the sixty days, provided the levy and sale

can all be completed within such sixty days. The statute expressly

forbids a constable from levying upon property, or from selling

it, after the return day of the execution, unless it has been duly

renewed, or from doing any act under a renewed execution after
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the time for which it has been renewed. Code of Civil Pro.

§ 3040. His process also requires him to return it in sixty days

after its date.

The law permits a sheriff to sell after the return day if the levy

was made before return day. Devoe v. Elliot, 2 Caines, 243;

Slingerland v. Swart, 13 Johns. 255 ; Perkins v. Proud, 62 Barb.

420, 425 ; Hathaway v. Howell, 54 K Y. 97, 114; Ansonia Brass

& Copper Co. V. Conner, 103 N". Y. 502, 511. But it forbids such

a sale by a constable. Code of Civil Pro. § 3040.

If a constable levies upon property after the return day of the

execution, he will be liable as a trespasser. Tail v. Lewis, 4

Johns. 450. See Hathaway v. Howell, 54 IS^". Y. 97; Matter of

Pond, 21 Misc. 114, 116 ; Ross v. Campbell, 19 Hun, 615 ; Walk-

er V. Henry, 85 IST. Y. 130. If the levy was made by the direction

of the plaintiff in the execution, both the plaintiff and the ofBcer

will be trespassers. Tail v. Lewis, 4 Johns. 450.

If a constable has two executions against the same defendant,

and one of them has priority over the other, and he levies a part of

the amount of the prior execution, and after the return day of that

process he levies upon other property, the money made on the

second levy must be applied on. the junior execution. Slingerland

V. Swart, 13 Johns. 255.

There may be cases in which a constable will not have sixty days

within which to collect and return the money. If the execution

should be issued to the plaintiff, and then retained by him for

some time before its delivery to the constable, the officer will be

required to do what he does under the process before its return

day. It is evident that the officer would have as many days less

than sixty in which to make the money as there were days inter-

vening between its date and the time when the officer received it.

The levy may be made by any constable of the county in which
the execution is issued and in which the justice resides. And the

officer may execute the process by levying upon the property of the

defendant wherever it may be found in such county. Mills v.

Kennedy, 1 Johns. 502.

When a constable receives an execution his plain duty is to

collect it, if possible. But however clear the duty may be, there is

frequently a serious difficulty in determining the manner in which
he shall perform it. He must first be certain that the property
levied upon is such as is liable by law to be taken upon the execu-

tion which he holds. But, even if the property is of that class
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"which is liable to seizure and sale on execution, there may be

several persons who are interested in it, and the oificer may not

feel quite certain as to the proper course to be pursued. And
when both of the preceding difficulties have been obviated, he must

still be careful that his mode of making the levy is in accordance

with the rules of law. If the property of the defendant in the

execution is in his own dwelling-house, neither a constable nor a

sheriff can lawfully enter the house to levy upon it. The door of

the house need not be locked for the purpose of protecting it from

levy; and if such door is merely latched, it will be a trespass in

the officer to unlatch it and enter the house without the consent of

the occupant. Curtis v. Hubbard, 1 Hill, 336 ; S. C. 4: Hill, 437.

See also People v. Hubbard, 24 Wend. 369. The absence of the

owner or occupant at the time of the wrongful entry by the officer

will not make any difference; and the act will be as much a tres-

pass as though he had been present and forbidden the officer's

entry. lb. Such owner or occupant may lawfully resist a con-

stable or a sheriff if he attempts to make such unlawful levy. lb.

And even a guest in the house will be justified in resisting or aid-

ing in the resistance to the officer's acts, provided no unnecessary

force is used. lb. If, however, the officer once gains a lawful and

peaceful entrance into the house, and he properly commences the

execution of his process, he may continue and complete his levy.

And if he leaves the house and the property after commencing an

inventory of articles levied on, he may return the next day and

complete it; and if the owner of the house then refuses him ad-

mittance for that purpose, he may lawfully force the doors and

enter the house, and complete his levy. Glover v. Whittenhall, 6

Hill, 597. So, if the officer gains lawful admission through the

outer door of the house, he may afterward lawfully break open the

inner doors for the purpose of executing his process. Lee v.

Oansel, Cowp. 1. So, after gaining a peaceful and lawful entrance

into the house, he may also break open cupboards, chests, trunks,

and the like, if that is necessary for the purpose of getting at the

property. lb.; Hutchison v. Birch, 4 Taunt. 619, 625. But the

officer will not be justified in a wanton injury or destruction of

property; and, if the owner should offer to unlock or open the

doors, trunks, etc., the officer would be a trespasser for breaking

them after that. lb. This protection of property does not extend

to any building but a dwelling-house and its curtilage ; and if the

goods are in a store, shop, barn, or other building of a similar
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character, the officer may lawfully break open the doors and make

a levy. Haggerty v. Wilber, 16 Johns. 287. So, where the goods

of the defendant in the execution are in the house of a third per-

son, they will not be protected there, if such third person refuses

to open the house on the lawful demand of the officer, who comes

with a legal process to make a levy upon it. Semaynes Case, 5

Coke, 93a; Cooke v. Birt, 5 Taunt. 765, 770. But the officer

enters at his peril, for if the defendant's goods are not there, the

officer will be a trespasser. lb.; Johnson v. Leigh, 6 Taunt. 246.

What acts will constitute a valid levy under an execution is not

now a matter of doubt, if the officer takes the property into his

actual possession and custody, by removing it from the premises

or possession of the defendant in the execution, there could not be

any doubt as to the existence of a levy. But such acts are not

essential to the making of a valid levy, as the cases cited will show.

In the first place, to constitute a valid levy upon personal property,

the officer must assume dominion over the property, and have it

within his power, and subject to his immediate seizure. Price v.

Shipps, 16 Barb. 585 ; Green v. Burke, 23 Wend. 490 ; Roth v.

Wells, 29 N. Y. 471.

"In order to constitute a valid levy, as to third persons, the

goods must not only be within the view of the officer, but must be

subjected to his control. He "must take actual possession," which,

although the goods are present, can only be done by manual acts,

or by an oral assertion that a levy is intended, and which is

acquiesced in by those who are present and interested in the ques-

tion. A levy cannot rest in a mere undivulged intention to seize

property. Something more is required ; there must be possessory

acts to indicate a levy, or it must be asserted by word of mouth, so

that what is thus done by the officer, if not justified by the process

in his hands, will make him a trespasser." Camp v. Chamberlain,

5 Denio, 198, 202, 203, Beardstley, Ch. J. ; Rodgers v. Bonner,
45 ISr. Y. 379, 382 ; Bond v. Willet, 1 Abb. Ct. App. Dec. 165 ; 31
]Sr. Y. 102 ; 29 How. 47 ; 1 Keyes, 377.

Where an officer is instructed to keep the levy a secret from the

defendant in the execution, which is done, and the property is not
taken by the officer, but is subsequently sold by the defendant to a
purchaser in good faith, the latter will hold the property in prefer-

ence to the officer. Price v. Shipps, 16 Barb. 585.

So, when an officer does not see the property intended to be
levied upon, but merely sits on his horse, or in his carriage in the
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road, and takes a memorandum of the property as it is named over

by the defendant in the execution, but without any knowledge

what property the defendant had at the time, or where such prop-

erty was at that time, this, although it may be treated as a valid

levy as against the judgment debtor, will not be sufficient to affect

the rights of a subsequent bona fide purchaser from such judgment

debtor. Dresser v. Ainsworih, 9 Barb. 620, 629.

So, making an actual levy upon a part of the defendant's prop-

erty, and then including in the inventory other property not in

view of the officer, is not such a levy as to give priority to the levy

over an actual levy, subsequently made under another execution

by another officer. Ray v. Harcourt, 19 Wend. 495.

In the last case a part of the property in question was a mile

and a half distant, and the residue about two miles and a half

from the officer at the time of making the levy.

So, where an officer went on to the farm of the defendant in the

execution, and made a levy on his property, a part of which was

in a field where the officer was at the time with the defendant, and

in sight, and another part of the property, being a yoke of oxen,

were in another lot on the same farm, eighty rods distant, but not

seen by reason of an intervening hill, the levy as to the oxen was

held invalid as against a bona fide purchaser of them from the

defendant in the execution. Van Wyck v. Pine, 2 Hill, 666 ; Bond

V. Willed 29 How. 47.

It is not necessary, however, that there should be a manual in-

terference with the property in order to constitute a valid levy.

It is sufficient if the property is present, and subject to the control

of the officer having the execution, and that he then openly and

publicly states that he levies upon the property, and asserts his

authority over it by virtue of such process and levy. Barker v.

Binninger, 14 N". Y. 2Y0 ; Oreen v. Burlce, 23 Wend. 490 ; Connah

V. Hale, 23 Wend. 462 ; Bond v. Willet, 29 How. 47 ; 1 Abb. Ct.

App. Dec. 165 ; 31 K Y. 102 ; 1 Keyes, 377 ; Elias v. Farley, 2

Abb. Ct. App. Dec. 11; 3 Keyes, 398; 5 Abb. IST. S. 39; 2 Trans.

App. 116; Dean v. Campbell, 19 Hun, 534.

Where personal property is taken by virtue of a justice's attach-

ment, the lien continues until judgment can be rendered, and an

execution thereon issued; but if the creditor desires to continue

his lien after that time, he must procure an execution and have it

levied upon the attached property within a reasonable time, or he

will risk the loss of his lien. Sterling v. Welcome, 20 Wend. 238.
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In such a case the execution is no lien upon the property until an

actual levy upon it. Ih. And the levy must be made within the

county in vphich the justice issuing the execution resides.

The vphole matter in relation to a levy may be summed up thus

:

It is the duty of the officer to levy promptly ; and in making such

levy his acts must be public, positive, and unequivocal, shovs^ing an

intention on his part to subject the property to the process which

it is his duty to execute. In doing this it may sometimes be neces-

sary to remove the property levied upon. In other cases there

may not be any necessity for its removal. But whether it is re-

moved or not, the officer must indorse upon the execution the time

of making the levy. Code of Civil Pro. § 3029. But a failure to

do so will not invalidate the levy. Havens v. Gordon, 5 Hun, 178.

It is also the usual and the correct practice to make an inventory

of the property levied upon, and to do it at the time of making the

levy. But an omission to do this will not invalidate the levy, be-

cause an inventory is not, in strictness, essential to the validity of

a levy. ^YaUs v. Cleveland, 3 E. D. Smith, 553. See ^Walradt v.

Phoenix Ins. Go. 64 Hun, 129.

The officer ought always to levy upon sufficient property to

satisfy the execution, if so much property can be found; and yet

he ought not to take an unreasonable quantity of property, since

the object of the law is to secure the debt with as little incon-

venience as possible to the debtor. But the law does not impose

any restriction as to the amount of property which may be taken,

nor does it require that all the property which is taken shall be

levied upon at the same time. Denvrey v. Fox, 22 Barb. 522.

And even though an officer were to levy upon property sufficient

to satisfy an execution, and he should then levy upon other prop-

erty at a different and subsequent time, and sell that to satisfy the

execution, this would not be sufficient ground to sustain an action

of trespass against the officer for making the second levy. lb.

The remedy against an officer in such a case would be for an exces-

sive levy. Ih. To constitute a levy the officer must undoubtedly

see the goods, and they must be within his power, at least so far as

to assert title to them in the presence of those who may be opposed

to the execution of the process ; but it is never necessary that the

debtor's consent should be obtained, or that he should acquiesce

in the levy. Artisans' Bank v. Treadwell, 34 Barb. 553. If an
officer should wantonly make an excessive levy, the execution
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debtor would have a remedy by an action on the case. Dezell v.

Odell, 3 Hill, 215.

Form of Indorsement hy Constable of a Levy.

By virtue of the within execution, I have levied on two red cows,.

one bay mare, the property of the defendant, etc., this 28th day of

April, 1914. JAMES PIEESOI^,
Constable.

Same, where an Inventory Is Attached.

By virtue of the within execution, I have, this 28th day of

April, 1914, levied on the goods and chattels of the defendant,

mentioned in the annexed inventory. JAMES PIEESOJST,

Constable.

Form of an Inventory to Be Attached.

An inventory of goods and chattels this day levied upon and

taken into my custody, by virtue of the annexed execution:

One red cow, One stack of hay.

Ten sheep, Ten common chairs.

Three hogs. One sofa.

JAMES PIEESON,
Constable.

§ 9. Disposition of the Goods after Levy.

It has been already seen, that an officer, on.making a levy, is not

bound to remove the goods, but may leave them in the defendant's

possession; and if he does this without security it is at his own

risk. The usual practice, however, is for the officer to take a

receipt for the goods and chattels levied on, with an agreement to

deliver it to the officer on demand, or to pay the amount of the

execution. This receipt is usually signed by some friend of the

defendant, and the property is then left in the possession of the

defendant until such time as may be appointed for its sale. The:

liabilities of a receiptor have been pointed out elsewhere.
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Form of Receipt for Goods Levied Upon.

Justice's Couet.

Daniel Stewart

against

Petee L. Feedeeick.

Execution issiied by Peter W. Plantz, one of the justices

of the peace of the county of Eulton, for $175 00

Constable's fees for collecting 2 50

$177 50

Under and by virtue of the execution above described, James

Pierson, a constable of the county of Fulton, has levied upon the

following goods and chattels, the property of the said Peter L.

Frederick, viz. : (JEnumerate or describe the articles.) Received

this 28th day of April, 1914, of the said James Pierson, the goods

and chattels above mentioned, which I promise to deliver to him,

at any time when he shall demand the same, at the dwelling-house

(or barn, or other agreed place) of the above-named Peter L.

Frederick, in the town of Mayfield, in the county of Fulton ; or,

in default thereof, I do hereby agree and promise to pay him the

amount of said execution, with the said costs and fees for the col-

lection thereof. BRADFORD T. SIMMOITS.

The constable may specify in the receipt the time and place for

the delivery of the property levied upon, and the receiptor will

then be bound to comply with its terms. But no action will lie

against the receiptor until a proper demand of the property has

been made. And in an action against him it will be a good defense

to show that the property has been taken from him by the rightful

owner. Harvey v. Lane, 12 Wend. 563.
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§ 10. Rights and Liabilities of Constable after the levy.

After making a levy upon goods it is the duty of the constable

to exercise proper case for their safety. If the goods are injured
he may maintain an action against the wrongdoer. He is not
regarded as an insurer of the goods, though he will be held re-

sponsible if they are lost through his own neglect, or from that of

others to whom he may have intrusted their keeping. Browning
V. Hanford, 5 Hill, 588; 8. C. 5 Denio, 586.

Where an execution is levied upon the goods in a store, it is a

continuing levy which will cover goods purchased by the judg-

ment debtor, at a time subsequent to the levy, and during the life

of the execution, and placed in the same store, if such goods are

of the same general description as those levied on, and have been

purchased to supply the place of those sold by the debtor, after

such levy, or as an addition to the original stock. Both v. Wells,

41 Barb. 194; 29 iN". Y. 471. And where goods have thus been

levied upon, if the debtor removes ar sells a portion of them, and

he then substitutes others of a similar description in their place,

the property thus substituted takes the place of that which was

sold or removed, and becomes subject to the lien of the execution

without any new levy. Ih. And if the debtor, when called upon
under such circumstances, refuses to designate the property which

he claims is not covered by the levy, he will be estopped from sub-

sequently maintaining an action against the officer for the value

of the property taken by him under the execution. Ih.

A sheriff who levies upon goods under an execution, as the prop-

erty of the defendant therein, may, when he discovers that the

goods belong to another person, relinquish the levy, and return the

execution, no goods found. Blivin v. Bleahley, 23 How. 124.

But if an action is brought against the officer for a false return to

the execution, the burden of showing property out of the defendant

in the execution is thrown upon him, when the good faith of the

return is put in controversy. Ih.

§ 11. Effect of a Levy,

It has been held, in some of the older cases, that the mere act

of levying upon sufficient personal property to satisfy the execu-

tion amounts to a satisfaction or extinguishment of the judgment

on which it was issued, unless the property was fraudulently with-
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drawn by the defendant from the possession of the officer. But
such is not the present rule ; and although the levy may cover prop-

erty sufficient to satisfy the execution, yet if it fails to produce a

satisfaction in fact, without any fault on the part of the plaintiff,,

he may proceed to obtain satisfaction by a new levy upon other

goods. A mere levy upon sufficient goods and chattels to satisfy

an execution where nothing more is done by the officer than tO'

make the levy, will never amount to a satisfaction of the judgment..

People v. Hopson, 1 Denio, 574, 578 ; Waddell v. Elmendorf, 5

Denio, 447. A mere levy neither gives anything to the creditor

nor takes anything from the debtor. It does not divest a title;

it only creates a lien upon the property. It frequently happens

that the levy is overreached by some other lien, is abandoned for

the benefit of the debtor, or is defeated by his misconduct ; and in

such cases there is no reason for holding that the judgment is.

satisfied. lb.

If property is sold upon an execution issued upon a justice's-

judgment, and the execution is returned satisfied, but the defend-

ant subsequently sues the plaintiff in the execution, and recovers-

the value of the property sold, on the ground that it was exempt

by law from execution, the plaintiff may sue and recover a new
judgment, and then issue execution thereon and collect the amoimt.

Piper V. Elwood, 4 Denio, 165. A justice has no power to strike

out the return on the execution and then issue a new one, and,

therefore, an action upon the judgment is the appropriate remedy.

n. A mere levy upon property sufficient to satisfy an execution

will not amount to a satisfaction of the judgment, although the-

officer remains in possession of the goods for a day and a half,

when he abandons the levy, and leaves the goods in the defendant's

possession, on the ground that the plaintiff refused to indemnify

him. Radde v. Whitney, 4 E. D. Smith, 378.

So, where a levy was made by a constable who was at the time

a minor, and he abandoned the levy to relieve himself from the-

consequences of his unlawful act in taking upon himself the duties

of the office while under age, this was held not to be a satisfaction

of the judgment, although the value of the property levied upon
was equal to the amount of the judgment. Green v. Burlce, 23

Wend. 490. Where the debtor has neither paid the debt nor-

been deprived of his property, a mere levy upon his property will

not amount to a satisfaction of the judgment. PecTc v. Tijfany, 2

]Sr. Y. 451. But where an officer levies an execution upon prop-
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-erty sufficient to satisfy it, and through his negligence or mis-

conduct the property is lost, destroyed, or disposed of, so that the

defendant is deprived of the benefit thereof, it is a satisfaction

•of the judgment, and the plaintiff must seek his remedy against'

the officer. Ih. Where goods and chattels are levied upon by
virtue of an execution, the levy will inure to the benefit of any
•other execution which is subsequently delivered to the officer dur-

ing the life of the first execution, and without making any new
levy under the latter executions. Ih.; Birdseye v. Ray, 4 Hill,

160; Cresson v. Stout, 17 Johns. 116; Russell v. Gibhs, 5 Cow.
-390; Jones v. Atherton, 7 Taunt. 56.

§ 12. Sale of Chattels under Execution.

After a constable has levied upon the goods and chattels of the

'defendant, or the party against whom the execution has been

issued, the latter may prevent further proceedings, by paying the

.amount levied to the officer; and this will be deemed a good pay-

ment to the plaintiff, or to the party entitled to it. Jackson v.

Laiv, 5 Cow. 248. If the money is not paid, it is the duty of the

•constable to proceed immediately in the matter of making a sale.

A constable who has levied upon goods and chattels is not per-

mitted to advance his own money for the payment of the plaintiff,

.and then to retain a right to subsequently enforce the execution

upon the property for his own benefit. Reed v. Pruyn, 7 Johns.

426. !N"or can he take a bond, or other security, from the defend-

.ant, and retain the execution in his hands, and use it afterward

ito enforce the payment of the money advanced by him. Ih.;

JSherman v. Boyce, 15 Johns. 443 ; Carpenter v. Stilwell, 11 N. Y.

'61, 67 ; Bigelow v. Provost, 5 Hill, 566. Nor can he deliver the

.goods to the plaintiff in satisfaction of his debt, but they must bo

sold, and so much of the avails paid over to him as will satisfy his

•execution. Thomson v. Cleric, Cro. Eliz. 504.

A constable who takes personal property into his custody by

virtue of an execution, must indorse upon the execution the time

•of levying upon it. He must immediately post conspicuously, in

at least three public places of the city or town in which the prop-

erty was taken, written or printed notices, signed by him, describ-

ing the property, and specifying the place, within the same city or

town, where, and the time, not less than six days after the posting,

when, it will be exposed for sala Code of Civil Pro. § 3029.
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Constables Notice of Sale.

By virtue of an execution {or several executions) issued from;

a justice's court, against the property of Kichard Roe, I have

seized, and taken {name the articles with particularity), which I

will expose to sale at public vendue, to the highest bidder, on the-

10th day of May, 1914, at ten o'clock in the forenoon, at the

dwelling-house {or barn) of said Eichard Roe, in the town of

Broadalbin.

Dated May 4, 1914. GARRET VAI^ VRANKEN,
Constable.

The sale must be made at the time and place fixed by the notice,,

unless the sale is for some cause postponed. The property must be

offered for sale in such lots as are calculated to bring the highest

price. The property offered for sale must be present and within

view of those attending the sale. Code of Civil Pro. §§ 1428,,

3030. If the property is not present, but at a distance of several

miles from the place of sale, a sale of it under those conditions-

will be void. Cresson v. Stout, lY Johns. 116. The sale must

be at public auction, between the hour of nine o'clock in the morn-

ing and sunset. Code of Civil Pro. § 1384.

The constable having an execution to collect may postpone the

sale thereon from time to time as he may deem proper, except that

he cannot extend the time beyond the return day of the process.

This right of postponement may be exercised at any time before

the sale is complete ; and, therefore, a postponement will be regular

and legal, although it may have been made after the sale has been

commenced by receiving bids on the property. Tinkom v. Purdy,

5 Johns. 345. Such postponement may be to a different place-

from that specified in the notice, and a sale completed at the

adjourned place will be valid if there is no fraud or abuse of the

process. 76.

If the officer finds that a sale at the time advertised cannot

take place, without producing a great sacrifice of property, and
that no injury can result to the plaintiff from the delay, it is his-

duty to postpone the sale. McDonald v. Neilson, 2 Cow. 140,

190, 191. He is bound to take all lawful and necessary measures-

to secure the sum which he is directed to levy ; but as to the time,

manner, and place of sale, he is vested with a sound discretion.

lb. The sale, however, must not be out of the town in which the
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goods and chattels were taken, when the execution is issued by a

justice of the peace.

A postponement to be regular should be made at the time and

place of sale. The object to be obtained by allowing the postpone-

ment is to prevent a sacrifice of the property when the officer as-

certains that a fair price cannot be obtained by reason of the

absence of bidders or any other cause ; and ordinarily this can be

ascertained only at the time and place of sale. If a sale can be

postponed before the day of sale, which is extremely doubtful, the

prior notice of sale must be treated as abandoned, and a new
notice must be given for the full time fixed by the statute.

Frederick v. Wlieeloch, 3 Sup. Ct. 210. If a notice of postpone-

ment is once given it cannot afterward be disregarded, and a valid

sale made on the day fixed in the original notice. Such a sale

would be void, and the ofiicer making it would be liable to the

execution debtor for the wrongful act. Ih.

A sale made after sunset will be void. Carnrich v. Myers, 14

Barb. 9. The articles offered for sale ought to be so specifically

pointed out and designated that the purchaser knows precisely

what particular article or articles he is purchasing. Warring v.

Loomis, 4 Barb. 484. Where a constable levied upon thirteen

sheep, generally, and on the day of the sale the sheep of the de-

fendant, numbering some twenty-two, were all present and in a

flock, and the ofiicer offered thirteen of them for sale, without des-

ignating which, and in reply to the question of a bidder as to

which sheep he sold, he replied "the best, the fattest of them," it

was held that no title passed to sheep thus sold. li. In such a

case the purchaser does not acquire any right to select thirteen

sheep out of the flock, and he will be liable in trover for their

value if he does so. Ih.

An ofiicer who makes a judicial sale must separate the property

he sells, from the mass of property with which it is mixed, or

the title will not pass. Stevens v. Eno, 10 Barb. 95. The ofiicer

has no right to leave any question to be settled between the pur-

chaser and the defendant in the execution as to what property

was sold, nor to leave unsettled any question as to the quantity

purchased by the bidder. Ih. Where hay is put up into a stack

an officer cannot sell a specified number of pounds of it, as it

stands in the stack, and reserving a right to the purchaser to

separate it at a future time. Ih. And if the purchaser subse-

quently takes any portion of the hay, he will be a trespasser for

the reason that the sale is entirely void. Ih.
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Where personal property consisting of several articles is sold

on an execution, subject to a chattel mortgage, the whole ought

to be sold in one parcel. Tifft v. Barton, 4 Denio, 171. And see

Manning v, Monaghan, 23 if. Y. 539. And where the property

so sold consisted of a great many articles, which were at different

places in the buildings and fields, upon the defendant's farm, so

that the whole of them could not readily be brought at one time

within view of the officer, it was held that he ought first to de-

clare and point out to the bidders the property to be sold, and

that he might then sell the whole together on the premises, al-

though it should not all be at once within his view. Ih. So

there may be other cases in which the property need not be

within the actual view of the bidder at the time of the sale. Where
the property in a printing and publishing establishment was sold

under an execution, and a part of the articles consisted of stereo-

type plates, which were not actually in view at the time of the

sale, but were in a vault connected with the building, and in a

separate room, which was open, and the plates readily accessible

for examination by any person wishing to see them, it was held

that the sale might be made by exhibiting impressions from the

plates, especially when it appeared that this was the usual mode
of selling them, and that they would be likely to suffer injury

from handling. Bruce v. Westervelt, 2 E. D. Smith, 440.

Where property is sold under an execution, and a part of it is

present at the sale, while the remainder is absent therefrom, the

sale will be valid as to that part which was present, although it

may be void as to that which is absent. Ldnnendoll v. Doe, 14
Johns. 222.

If no bidders attend the sale the ofiicer ought to postpone it,

and he should then give notice to the plaintiff of that fact, and
of the time and place to which the sale has been adjourned. In
that case it is the duty of the plaintiff to attend the sale and bid

on the property himself, and if he neglects or refuses to do so,

and no other bidders attend, the oSicer may return that the goods
remain on hand for want of bidders. The rule is the same where
the property cannot be sold except at a great sacrifice. And if

an officer should sell goods at a very great sacrifice, he would be
liable to an action in favor of the injured party whose property
was thus sacrificed. Keightley .y. Birch, 3 Campb. 521.

If an officer should sell property worth three or four hundred
dollars, for the sum of seventy-five dollars, and an action was
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brought against him for damages, it would be no legal excuse or

defense to show that the property was sold to the highest bidder.

Ih. The officer conducting the sale cannot, directly or indirectly,

purchase any of the property at the sale. A purchase made by

him, or to his use, is void. Code of Civil Pro. § 1387.

A sale upon execution will pass no greater title to the pur-

chaser than the defendant in the execution has in the same prop-

erty. Snedeker v. Snedeker, 18 Hun, 355 ; Farrwnt v. Thomp-
son, 5 Barn. & Aid. 826. In the case last cited, it appeared that

certain mill machinery, together with a mill, had been demised to

a tenant for a certain term, and that he, without the permission

of his landlord, had severed the machinery from the mill, and

that it had been afterward seized by an oificer under an execution,

and sold by him, and it was held that no title to the property

passed to the vendee, and that the landlord might maintain trover

for the machinery, even during the continuance of the term.

It is the duty of the officer to sell property enough to satisfy the

execution held by him ; but if he sells property sufficient to satisfy

the execution, and he then sells other property, he will be liable

in trover for the excess of property thus sold. Batchelor v. Yyse,

4 M. & S. 552; Aldred v. Constable, 6 Q. B. 370; Stead v. Gas-

coigne, 8 Taunt, 527. Where a sale is made at auction, the con-

tract is not complete until the bid is accepted, by striking off the

article to the purchaser ; and, at any time before this is done, the

bidder may retract his offer, which will terminate the contract.

Payne v. Cave, 3 Term Rep. 148. The bid is a mere proposition

by one party, and it cannot form a contract until it is accepted by

the other. lb. If, however, the goods are actually struck off to

the bidder, before the bid is retracted, the sale is then complete,

and the bidder is liable for the price. And if he refuses to accept

and pay for them, the officer may immediately put them up at

auction and resell them to the highest bidder; and if there is a

deficiency between the price bid by the first purchaser and the sum

for which the goods sold on the resale, the first purchaser is liable

for the difference. When the vajue of the goods sold exceeds the

sum of $50, the requirements of the Statute of Erauds must be

observed. A proper entry in the memorandum book of the sale

will be sufficient; and so will a part payment or a part delivery

of the'goods. lb. But to prevent all questions, the prudent course

will be to require a written, signed memorandum from the pur-

chaser, which may be brief, as in the following form:
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Memorandum of Sale of Goods, Etc.

In Justice's Couet.

John Doe

against

KicHAED Roe.

.Before Haelet Baetlett, Esq.,

Jvstice.

May 2, 1914, William "Vail bought of Jacob Lawyer, constable,

at auction, on an execution issued in this action:

One bay horse $150 00

WILLIAM VAIL.

The memorandum may also be signed by the officer, though this

is not necessary, since the statute merely requires that it shall be

signed by the party who is to be charged upon it.

The plaintiff in the execution may be the purchaser at the

sale under it, and in that case the officer may deliver them to him,

without payment, and credit the amount to the defendant on the

execution. Nichols v. Ketcham,, 19 Johns. 84. But if the pur-

chase amounts to more than the sum due on the execution, the

balance must be paid over to the officer, who must return it to the

defendant. Ih.

A plaintiff who bids off goods which are sold on an execution

in his own favor need not pay the money in ordinary cases; and

yet, if there is a dispute between him and other execution credit-

ors, as to who is entitled to the money arising from the sale, the

constable may refuse to accept his bid, or to deliver the property

to him until the money is paid ; and if payment is refused he

may resell the property. Russell v. Gibbs, 5 Cow. 390, 396.

But if the property is sold and delivered to the plaintiff by the

officer, he cannot maintain an action for the price bid, if the

plaintiff can show that the money legally belongs to him. lb.
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§ 13. Execution in Beplevin.

The execution itself points out the constable's duty when the

action was for the recovery of the possession of personal property.

If the property is in possession of the successful party at the time

of rendering the judgment, there will not be any need of a clause

in the execution directing a return or delivery of the property to

that party. The execution will be sufficient in that case, if it

directs the collection of the damages and costs awarded by the

judgment. If the plaintiff succeeds in the action, and the prop-

erty is in the possession of the defendant in pursuance of the law

permitting him to retain it by giving an undertaking, the officer

should demand the property of the defendant. If the demand
is complied with, the officer will take the property and deliver

it to the plaintiff. If the property is in the possession of the de-

fendant, and it is in a place where the officer may lawfully take

it, he should promptly take it into his possession and return it to

the plaintiff.

Eor the purpose of taking possession of a chattel by virtue of

such an execution, the powers of the constable are the same as

where he is required to replevy a chattel. Code of Civil Pro.

§ 1732. If the chattel described in his process is secured or con-

cealed in a building or inclosure, the constable must publicly de-

mand its delivery. If it is not delivered pursuant to demand, he

must cause the building or inclosure to be broken open, and must

take the chattel into his possession. Id. § 1701. The powers of

an officer acting under a requisition to replevy have been suffi-

ciently pointed out.

If the specific property is delivered to the officer, and the exe-

cution also directs the collection of damages and costs, he must

then levy upon the defendant's property and make the amount

as in ordinery cases. If the plaintiff has taken the property on

his replevin proceedings, and has retained them since that time

until the rendition of the judgment, and such judgment is in favor

of the defendant for a return of the property to him, the practice,

as to the right to break buildings, and the like, will be the same

as where the plaintiff has an execution for the return of the

property.

Whether the officer may arrest and imprison the judgment

debtor under an execution issued upon a judgment rendered by a

justice of the peace in an action to recover a chattel, depends upon
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the form of the execution, and the ability of the officer to find suffi-

cient property of the judgment debtor to satisfy it. The cases

in which an execution may issue against the person in an action

to recover a chattel have been noticed elsewhere in this chapter.

§ 14. Execution against the Person.

The cases in which an execution may issue against the person

of a judgment debtor have been sufficiently noticed. The duty

of the officer holding such an execution is clearly pointed out by

the directions contained in the process.

Upon receiving such an execution, the first duty of the officer

is to search for goods and chattels upon which to levy and make

the amount required by the execution. Hollister v. Johnson, 4

Wend. 639. If there is sufficient property available to satisfy

the execution, the officer has no right to arrest and imprison the

defendant, and any such arrest would subject him to an action

for a false imprisonment. lb. If an officer, without searching or

inquiring for property, proceeds at once to arrest the defendant,

and it is shown that defendant had property in his open and

visible possession at the time, which was liable to execution, the

officer will be liable for making the arrest. lb.

The acts or declarations of the defendant may, in some cases,

relieve an officer from searching for property, as where he informs

the officer that he has no property upon which a levy can be made,

and if the officer takes him at bis word, and in good faith arrests

him for want of property on which to levy, the defendant will be

estopped from questioning the legality of the arrest. lb.

A constable has, in all cases, a reasonble time to search for

property before he is bound to arrest the defendant, and if he

acts in good faith he will not incur any responsibility by omit-

ting to take the body until such search can be made. lb. But

where an officer has an execution for the arrest of a party, he is

bound to use all reasonable endeavors to execute it, and he should,

at the least, go to the residence of such party to find him, and if,

instead of this, he relies upon the vague information which he

may happen to obtain from mere casual inquiries in the streets,

he does it at the peril of being liable for a false return, where he

returns that the defendant could not be found, when the fact is

jcally otherwise. liinman v. Borden, 10 Wend. 367.
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The general rules relating to arrests upon an order of arrest are

equally applicable to an execiition.

If the defendant is arrested upon the execution, and it is not

then paid, it is the duty of an officer to take the body of the

defendant and convey him to the common jail of the city or

county, and to deliver him to the keeper thereof. Code of Civil

Pro. § 3032. If the plaintiff is defeated in an action of tort, and

the cause of action is such that he might have imprisoned the de-

fendant, in case he had been successful, the defendant is, in that

case, entitled to an execution against the person of the plaintiff.

Keeler v. Clwrh, 18 Abb. 154; Miller v. Scherder, 2 N. Y. 262;

Kloppenberg v. Neefus, 4 Sandf. 655 ; Catlin v. Adirondack Co.

20 Hun, 19 ; Broivn v. Brockett, 55 How. 32.

A defendant succeeding and recovering a judgment for costs in

an action brought to recover a chattel, in which no order of arrest

has been granted, cannot have execution against the person of the

plaintiff upon such judgment. Purchase v. Bellows, 23 How.

421, 19 Abb. 306. In such case no execution could issue against

the person of the defendant if the judgment had been against him,

and, therefore, the case furnishes no exception to the rule above

stated.

The effect of taking the body of a party in execution is, as a

general rule, a satisfaction of the judgment so long as the im-

prisonment continues. The judgment is not thereby absolutely

extinguished, but the imprisonment bars the creditor from all

other remedy for the collection of the debt while the defendant

is in custody. After the imprisonment is at an end, the statute

in certain cases revives the remedy of the creditor against the

property of the judgment debtor, and permits the creditor to issue

a new execution against the property of the debtor as if he had not

been imprisoned. Code of Civil Pro. § 3037. But, while the

imprisonment continues, no other or different satisfaction can

be obtained. The same consequences follow for the time being

as from an actual satisfaction. Koenig v. Steckel, 58 N. Y. 475.

And see Cooper v. Bigalow, 1 Cow. 56 ; Sunderland v. Loder, 5

Wend. 58; Wakeman v. Lyon, 9 Wend. 241; Chapman v. Hatt,

11 Wend. 41. If, however, the defendant escape, the plaintiff

is remitted to his former rights, the imprisonment is no longer

a satisfaction, and the plaintiff may use the judgment as a set-off

against a demand of the defendant, or proceed anew against his
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person or property. McGuinty v. Eerrick, 5 Wend. 240; Wesson

V. Chamherlain, 3 IST. Y. 331.

For a joint trespass committed by two persons, the party in-

jured has his election to prosecute both in one action, or to sue

them separately ; and in the latter case, if he recovers, he has the

further election which damage he will collect in either of the ac-

tions. Kasson v. People, 44 Barb. 347. If he elects to sue the

wrongdoers separately, and recovers in both actions, and then suea

out an execution upon one of the judgments upon which the de-

fendant is committed to jail, and then the assignee of both judg-

ments gives a written direction to the sheriff to discharge that de-

fendant from custody, the imprisonment of such defendant and

his discharge from custody by the assignee will operate to dis-

charge not only the judgment upon which such defendant was

charged in execution, but also the judgment against the other

joint trespasser ; and the remedy upon both judgments is gone. Ih.

In such a case the plaintiff in the judgment is entitled to but one

satisfaction for the injury he has sustained by the trespass com-

mitted by the defendants in both judgments, and he has that satis-

faction by the imprisonment of one of them, and by discharging

him therefrom. Ih. And see Vidrard v. Fradnehurg, 53 How.
339 ; Bonesteel v. Garlingliouse, 60 Barb. 338.

§ 15. Discharge of Imprisoned Debtor.

If a person committed to jail by virtue of an execution issued

by a justice of the peace, or out of the Municipal Court of Buffalo,

or by virtue of an execution issued by a county clerk on a tran-

script of a judgment recovered before a justice of the peace, or

in the said Municipal Court of Buffalo, has a family within the

State for which he provides, he must be discharged, after remain-

ing in custody, either with or without being admitted to the jail

liberties, thirty days; otherwise he must be discharged after so

remaining sixty days. Code of Civil Pro. § 3033.

In order to procure a discharge, as prescribed in the section

above cited, the prisoner must make and deliver to the sheriff or

jailer, an affidavit stating the facts which entitle him thereto, ac-

cording to the provisions of that section. Upon receiving such an

affidavit, the sheriff or jailer must forthwith discharge the pris-

oner from his custody. He must thereupon deliver the affidavit
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to the clerk of the county, who must file it in his office without
fee. Id. § 3034.

Form of Affidavit to Obtain Discharge from Jail.

Justice's Coukt.

JoHiir Doe

against

Ejchakd Roe.

Before Petek W. Plantz, Esq.,

Justice.

FuLTOisr County, ss. :

Richard Roe, the above-named defendant, being duly sworn,

says that he has a family in this State, for which he provides {orj

that he has no family), and that he is not a freeholder, and that

he has remained in prison in the jail of said county {orj on the

liberties of the jail, etc.), thirty {or, sixty) days, on an execution

issued in the above action. RICHARD ROE.

Sworn before me, this 4th)

day of May, 1914.
\

Petee W. Plawtz,

Justice.

§ 16. Claim of Property by a Third Person.

In serving an execution, the constable ought to be careful not to

levy upon the goods of any person other than the one named in

the process; for, if he seize the goods of a stranger, he will be

liable to an action of trespass. Van Antwerp v. Newman, 2 Cow.

543 ; Ackworth v. Kempe, Doug. 40.

If the officer has reasonable grounds for doubting whether the

property seized belongs to the debtor, or if the goods are claimed

by another person, he is bound, if no indemnity be tendered by
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the creditor, to call and impanel a jury and try the title. Farr v.

Newman, 4 Term Eep. 633; PMt v."Sherry, 7 Wend. 236, 238;

Townsend v. Phillips, 10 Johns. 98. If the jury find that the

goods are not the debtor's, the execution may then be returned

no goods found; and the constable is justified in making that

return, unless an indemnity be then tendered by the creditor;

and in case it is, the constable is bound to proceed and sell, not-

withstanding the finding of the jury. Curtis v. Patterson, 8

Cow. 65 ; Van Cleef v. Fleet, 15 Johns. 147. The creditor, how-

ever, is not bound to tender a bond of indemnity until after the

jury have passed upon the question of title. lb. And the officer

acts at his peril in making a return of no goods found, under any

other circumstances ; and, if sued for a false return, the burden is

upon him to show property out of the defendant, by thus proving

'his return true. Ib.j Magne v. Seymour, 5 Wend. 309—311. If

the jury find that the goods levied on are the debtor's, the con-

stable must proceed and sell, and the verdict will protect him from
vindictive damages. Toivnsend v. Phillips, 10 Johns. 98.

Where goods are in the hands and under the control of the de-

fendant in the execution, and they are pointed out as his property

to the constable, by the creditor, the constable is bound to levy

upon them without an indemnity; and if he neglects to do so,

and if the goods are afterward removed beyond his reach by the

defendant in the execution, he will be answerable to the creditor

for his neglect. Williams v. Lowndes, 1 Hall, 579 ; Camp v.

Chamberlain, 5 Denio, 198, 203. But if, after a levy, a claim

to the goods is interposed by a third person, the constable should

proceed to call a jury, as has already been explained. Ih. The
necessity for calling a jury may be dispensed with by taking a

bond of indemnity from the creditor in the first instance, if he is

willing to give it. Such a bond is valid, although executed before

any levy has been made on the property. Cham,berlain v. Beller,

18 ]Sr. Y. 115. And it would be equally valid, though not given
until after the levy and sale. Westervelt v. Frost, 1 Abb. 74.

If the bond is given for the purpose of indemnifying against
the consequences of a known trespass, the bond will be illegal and
void.

Where a claim of property is interposed by a third person, and
the constable determines to call a jury to try the title, he ought
to summon six competent legal jurors for that purpose. And
when that has been done, he should give notice to the claimant
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of the property, the plaintiff, and the defendant in the execution,,

of the time and place of hearing. The notice may be in the fol-

lowino; form

:

^6

Notice of Trial of Claim to Property.

{Title of action.)

Take notice, that A. B. makes claim to the property levied upon
by me under an execution issued by Peter W. Plantz, Esq., a jus-

tice of the peace of Fulton county, in favor of John Doe against.

Richard Koe, and that I shall proceed to try the claim of the said

A. B. before a jury to be summoned by me for that purpose, on
the 25th day of April, 1914, at one o'clock, p. m., at the public

house kept by Eodney H. Johnson, Esq., in the village of Johns-

tov7n. Yours, etc.,

JAMES PIEESON,
Constahle.

To A. B., Claimant; John Doe, Plaintiff ; Rtchaed Eoe, De-

fendant.

This notice may be served by delivering a copy of it to each

of the parties interested; and a service by reading it would be

equally valid. Yet, as a matter of careful practice, it will be best

to serve it by copy.

There is no rule of law which prescribes any particular time

for the notice ; but the proper practice will be to give all the par-

ties interested a reasonable and timely notice, so that they may
have a full and fair opportunity of being present.

After the jurors have convened at the time and place fixed for

the hearing, the constable should administer an oath to each of

the jurors. The oath may be in the following form

:

Oath to Jurors on Claim of Property.

You and each of you do swear that you will well and truly try

the claim of A. B., to the property levied on by me, James Pier-

son, a constable of Eulton county, under the execution in favor of

John Doe against Richard Roe, and true inquisition make accord-

ing to the evidence. So help you God.

The attendance of the witnesses may be enforced by a sub-

poena issued by the justice who issued the execution. The sub-
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poena may be in the usual form, except that it must be modified

as to the person before whom the witnesses are to appear. After

the witnesses have appeared under the subpoena, or voluntarily,

at the request of any of the parties, they are sworn before giving

their evidence. The constable may administer this oath, which

may be in the following form

:

Oath to Witness.

You do swear that the evidence you shall give to the jury, touch-

ing the claim of A. B., to the property levied upon by me, James

Pierson, a constable of Fulton county, under the execution in

favor of John Doe against Eichard Roe, shall be the truth, the

whole truth, and nothing but the truth. So help you God.

After the witnesses are sworn, they are examined in the usual

manner. The several parties interested may appear by counsel,

and the issue will be tried much as a cause is usually litigated.

After hearing the evidence, the jury ought to deliberate alone

by themselves, as in other jury trials, and after they have agreed

upon question of title, they should reduce their finding to the

form of an inquisition, in which they should state in whom they

find the property to be. The inquisition should be sealed, and

signed by the jurors finding it, and also by the constable before

whom it is taken.

Inquisition of Jury upon Claim to Property.

(Title of action.)

We whose names are hereto signed, being a jury summoned and

sworn by James Pierson, a constable of Fulton county, to try the

claim of A. B., to the property levied on by the said constable

under an execution in favor of John Doe and against Richard

Roe, to wit, one piano forte, etc., etc., do say upon our oath that

the title to said property is {or, is not) in the said A. B.

Witness our hands and seals, on, etc., at, etc.

{Jurors.) {Jurors.)

[l. s.] [l. s.]

[l. s.] [l. s.]

[l. s.] [l. s.]

JAMES PIERSON,
A Constable of Fulton County.
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Form of Bond of Indemnity to Constable.

Know all men by these presents that we, Daniel Stewart and
Daniel Edwards, are held and firmly bound unto James Pierson,

a constable of the county of Eulton, in the penal sum of $400 {or,

double the value of the goods), to be paid to the said James Pier-

son, or to his certain attorney, to which payment, well and truly

to be made, we bind ourselves, our heirs, executors, and adminis-

trators, jointly and severally by these presents. Sealed with our

seals. Dated the 25th day of April, 1914.*

Whereas, The said James Pierson, as constable aforesaid, by

virtue of a certain execution, issued by Peter W. Plantz, Esq., one

of the justices of the peace of said county, against Pichard Eoe,

in favor of the said Daniel Stewart, for $200, damages and costs,

has seized, or is about to levy the said execution upon, one certain

bay horse, with a wagon and harness, now or lately in the posses-

sion of the said Richard Eoe, with intent to sell the same, in order

to satisfy the said execution ; I^ow, therefore, the condition of this

obligation is such, that if the said Daniel Stewart shall, at all

times, and forever hereafter, keep the said James Pierson harmless

and indemnified of, from, and against all damages, costs, charges,

trouble, and expense, of what nature soever, which he may be put

to, sustain, or suffer, by reason of such levy and sale, or either of

them, then this obligation to be void, or otherwise of force.

DANIEL STEWART, [l. s.J

DANIEL EDWARDS. [l. s.]

Sealed and delivered )

in presence of
3

Petee W. Plantz.

If the case is one in which a jury has been called to try the title,

and they have found the title of the property to be in the claimant,

but the plaintiff still insists upon a sale of the property, he may

do so, and then the form of the bond will be varied accordingly.

In such a case, the form of the bond will be like the last one

down to the *j and then insert the following recital and condi-

tion:

Condition where Jury has Tried Title.

"Whereas, The said James Pierson, as constable as aforesaid.
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by virtue of a certain execution issued by Peter W. Plantz, Esq.^

one of the justices of the peace of said county, against Richard

Eoe, in favor of the said Daniel Stewart, for $200 damages and

costs; and, whereas, the said James Pierson, as such constable,,

did levy upon certain goods and chattels, under such execution,

supposed by him to belong to the said defendant, but which were

claimed by A. B., and a jury called for that purpose having found

that the title to the said property was in the said claimant, and

the said plaintiff refusing to assent that such property be released

from such levy, but insisting that the said constable should retain,

such levy under his execution, and that he should sell the prop-

erty." ITow, therefore, etc., as in the preceding form to the end.-

§ 17. In Actions to Enforce a Mechanic's Lien.

The issue joined in an action to foreclose a mechanic's lien im

a court not of record, is tried in the same manner as other issues

are tried in such court, and judgment entered thereon, and if for-

the defendant, is enforced in the same manner as in an action on
contract in such court; and, if for the plaintiff, the execution

may direct the officer to sell the title and interest of the owner
in the premises upon which the lien existed at the time of filing

the notice of lien. Lien Law, sections 49, 50 ; Laws 1909, chapter

38, sections 49, 50; Consolidated Laws, chapter 33, sections 49,,

50.

§ 18. Priority of Executions.

An execution issued out of a court not of record, if actually

levied, has preference over another execution issued out of any
court, of record or not of record, which has not been previously

levied. Code of Civil Pro. § 1408.

Where several executions are delivered to a constable at differ-

ent times, and before he has made a levy under any of them, the-

executions will be entitled to priority, according to the time and
order of delivery; and, though a levy may be first made upon the-

last execution, and the property sold thereon, yet the constable

will be bound to pay over the proceeds to the plaintiff in the first

execution, or enough of them to satisfy it, if the amount is suffi-

cient for that purpose. Camp v. Chamberlain^ 5 Denio, 199

;

Roiue V. Richardson, 5 Barb. 385. A sale upon the exeeutioiu
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last delivered will be entirely valid, and pass the title of the prop-

erty to the purchaser. lb. But the money received upon the sale

must be applied on the execution first received ; and, if the oiHcer

neglects or refuses so to apply it, but, on the other hand, pays

it to the plaintiif in the last execution, such officer will be liable

to the plaintiff in the first execution for the amount due upon
his execution, if the proceeds of the sale amounted to so much,

or to the extent of the sum received where that is less than the

•execution. Lemon v. Stoats, 1 Cow. 592 ; Marsh v. Lawrence,

4 Cow. 461 ; Sanford v. Roosa, 12 Johns. 162.

Where two judgments, one larger and one smaller, are ren-

dered in favor of different plaintiffs, against the same defendant,

and docketed at the same time, and executions upon both judg-

ments are simultaneously delivered to a constable for execution,

and, upon a sale of the property, there is not sufficient money to

pay both judgments, the constable must apply the money equally

upon the two executions until the smaller one satisfied, and then

apply the residue upon the larger execution. Camphell v. Ruger,

1 Cow. 215.

Where a constable receives an execution against an individual

member of a partnership, upon which he levies upon the part-

nership property, but before the sale thereof another execution

against all of the members of the firm is delivered to him, he

must apply the proceeds of the sale of the partnership property

in satisfaction of the execution against all the partners, notwith-

standing such execution was last received. Dunham v. Murdoch,

3 Wend. 553; Crane v. French, 1 Wend. 311; Ryder v. Gilbert,

16 Hun, 163 ; Eighth Nat. Bank v. Fitch, 49 N. Y. 539.

A party must first deliver his execution to a constable, and he

may secure the advantage of a previous levy upon the defend-

ant's property, and yet, he may, by his acts or language, forfeit

or lose the priority thus gained.

The statute makes it the duty of the constable to give imme-

diate notice of the sale of property after he has made a levy, and

to sell it as soon as it may conveniently be done. Code of Civil

Pro. § 3029. A mere delay on the part of the officer, on his own

motion, without any direction or sanction by the plaintiff, will

not affect the priority of the execution as against subsequent exe-

cutions coming into the officer's hands, or into the hands of an-

other officer. Russell v. Gibbs, 5 Cow. 390; Herkimer County

Bank v. Brown, 6 Hill, 232 ; Benjamin v. Smith, 12 Wend. 404.
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If the plaintiff is not chargeable with anything more than mere

acquiescence in the delay, and he has neither said or done any-

thing to encourage it, his execution will not lose its priority. Ih,

But if the plaintiff himself interferes and directs a delay in the

sale, he will, in many cases, render his execution dormant, or

postpone all rights under it to the claims of other subsequent exe-

cution creditors.

Where goods are levied upon by an officer, and the plaintiff in

execution directs him to leave them in the possession of the defend-

ant, and they are thus left in his possession for a year, and then

another execution in favor of another creditor is delivered to the

officer, the latter execution will have priority. Storm v. Woods^

11 Johns. 110.

So, where the plaintiff, at the time of delivering his execution

to an officer, directs him to levy upon the property of the defend-

ant; but to do nothing until ordered, unless crowded by younger

executions, but by no means to let the execution lose its prefer-

ence, this will render the execution dormant as against a subse-

quent execution, if the officer follows the instructions, and does

nothing but make an inventory of the property under his levy.

Kellogg v. Griffin, 17 Johns. 274. So, where a levy has been made
by an officer, if the plaintiff directs him not to proceed to sell the

property unless forced to do so by subsequent executions, and the

officer delays the sale until subsequent executions, in favor of other

parties, are delivered to him, the first execution will lose its prior-

ity, and it will be considered dormant as to the latter. Kimball v.

Hunger, 2 Hill, 364. So, where a levy has been made upon an

execution, and the plaintiff then directs the oificer to delay pro-

ceedings until further notice, which the officer accordingly does,

this will render the execution dormant as against junior execu-

tions, if the order for delay is not revoked until the latter execu-

tions have been delivered to the officer. Knower v. Barnard, 5

Hill, 377.

So, where the plaintiff, after issuing his execution, directs the

officer to make a levy for the mere purpose of securing a prefer-

ence; and also instructs him to leave the property in the posses-

sion of the defendant after levy, such execution will be dormant
as against subsequent executions in favor of other creditors, where
they are delivered to the officer before such instructions are re-

voked. Dunderdale v. Sauvestre, 13 Abb. 116.

A direction by the plaintiff to the officer to make a levy, but to
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keep it secret from tlie defendant, will render the levy void as

against a boTia fide purchaser from the defendant. Price v. Shipps,

16 Barb. 585. And vs^here an execution would be deemed dormant
as against a judgment creditor, it will be held to be fraudulent

as against a subsequent bona fide purchaser. Ball v. Shell, 21

Wend. 222.

The law seems to be settled that any direction by the execution

creditor to the officer which suspends the lien or delays the enforce-

ment of the levy, renders the execution dormant against subse-

quent creditors or bona fide purchasers. Excelsior Co. v. Globe

Cycle Works, 48 App. Div. 304. It is not necessary that the exe-

cution creditor should have acted in bad faith or with intention

to defraud in delaying the execution of the writ to make it

dormant as to third persons. An unreasonable delay directed by
the plaintiff in the execution, although, from motives of humanity,

will let in and give precedence to a subsequent execution. Sage

V. Woodin, 66 N. Y. 578, 584. An execution must be issued to

the officer to be executed to obtain a lien by delivery under sec-

tion 1405 of the Code. And if it is delivered with directions to

hold it and do nothing with it until further orders, it is dormant

and creates no lien. Smith v. Erwin, 77 N. Y. 466.

§ 19. Return of the Execution.

The constable must return the execution to the justice and pay

to him the amount of the judgment, with interest, or so much
thereof as he has collected, returning the surplus, if any, to the per-

son from whose property it was collected. Code of Civil Pro.

§ 3031.

If a constable fails to return an execution within five days after

the return day thereof, the party in whose favor it was issued

may recover, in an action against the constable, the amount of the

execution, if it was issued upon a judgment for a sum of money

;

or, if it was for the delivery of the possession of a chattel, the

value of the chattel, as specified in the judgment, together with

the damages and costs awarded thereby; and, in either case, with

interest from the time when the judgment was rendered. Id.

§ 3039. See Levin v. Robie, 5 Misc. 529, 534.

In an action for not returning an execution within the pre-

scribed time, it is no defense to show that the constable to whom
it was delivered afterward delivered it to another constable, who
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collected the money thereon, and offered it to the plaintiff upon

his deducting a sum which he promised in case the money was

collected. Downs v. McGlynn, 2 Hilt. 14; S. C. 6 Abb. 241.'

A mere neglect to return the execution in due time is sufficient

to render the constable and his sureties liable to an action; it is

not necessary to show that any moneys were collected by the

officer. Sloan v. Case, 10 Wend. 370. And see Moore v. Smith,

10 How. 361. In such an action the plaintiff is entitled to re-

cover the amount of the execution, with interest from the time of

the rendition of the judgment. Code of Civil Pro. § 3039 ; Levin

V. Bobie, 5 Misc. 529, 534. But before a plaintiff can recover

against a constable and his sureties, for not returning an execution,

it must be shown that the judgment was valid, and that the justice

who issued such execution had jurisdiction of both the defendant

and of the subject-matter of the action. Westbrook v. Douglass,

21 Barb. 602 ; Cornell v. Barnes, 7 Hill, 35.

A mere consent by the plaintiff in an execution, given without

consideration, that the constable who had collected the money
thereon might retain it a short time for a temporary purpose will

not discharge the constable's sureties from liability. Boice v.

Main, 4 Denio, 55.

Where money, collected by a constable upon an execution, is

not paid over by him according to law, any person entitled thereto

may maintain an action in his own name, upon the instrument of

security given by the constable and his sureties ; and may recover

therein the sum so collected, with interest from the time when it

was collected. Code of Civil Pro. § 3041.

A constable, to whom an execution is delivered, whose term of

office expires on or before the return day thereof, must proceed

thereupon in the same manner, as if his term of office had not ex-

pired; and he and his sureties are liable for any neglect of duty,

with respect to the execution; or for money collected thereunder,

or for damages sustained by reason of any act done by the con-

stable, touching the execution, in the same manner, and to the

same extent, as if his term of office had not expired. Id. § 3042.

An action against a constable for not paying over money collected

upon an execution, or upon any other liability incurred by him
by doing an act in his official capacity, or by the omission of an
official duty, except an escape, must be brought within three years

after the cause of action has accrued. Id. § 383.

An action does not lie against a constable for not paying over



EXECUTIOK 2849

money collected by him on a justice's execution, where it is shown
that he has been sued and a recovery had against him for selling

the property, by the sale of which the money collected by him was
made, where such recovery is equal to the amount of the execu-

tion, or exceeds that sum. Newland v. Baker, 21 Wend. 264.

And the action cannot be mainta,ined, even though the plaintiff in

the execution executed a bond of indemnity to the constable, on the

delivery of the execution to him, and notwithstanding the con-

stable has brought an action upon such bond. 75.

If property is sold for the purpose of satisfying an execution,

and there is a surplus left after paying the execution and costs,

the constable must return such surplus to the defendant in the

execution. But no action can be sustained against the officer

before the return day of the execution, where no demand has been

made of the money. Bortel v. Ostrcmder, 15 How. 572.

The statute declares that an execution shall have sixty days to

run, and the justice has no power to make it returnable in a less

time. Spencer v. Cuyler, 17 How. 157 ; 8. C. % Abb. 382.

No constable can be compelled to return an execution before

its return day. Ih.; Morange v. Edwards, 1 E. D. Smith, 414.

He may, however, return it at any time within the sixty days,

either where he has made the debt, or where he is satisfied that

there is no property ; though, if he returns it unsatisfied, he does

it at his own risk. lb.

Execution Satisfied.

I have levied the within sum, of the goods and chattels of the

within named Eichard Eoe, as I am within commanded.

Dated, etc. JAMES PIEESON,
Constable.

Part Satisfied, and Commitment for Residue.

I have levied $50, part of the sum within mentioned, of the

goods and chattels of the within-named Eichard Doe, and, for

want of further goods or chattels of the defendant, I have taken

the body of the defendant and committed him to the jail of the

county. J. P.,

Dated, etc. Constable.

179
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Commitment Generally.

I could find no goods or chattels of the within-named Eichard

Eoe, whereon to levy, and I have, therefore taken his body and

committed him to the jail of the county. J. P.,

Dated, etc. Constable.

No Goods or Body to he Found.

I could not find either goods or chattels, or the body of the de-

fendant, within the county.

Dated, etc. J. ?.,

Const<]iI)le.

Part Satisfied, and no Goods or Body as to Residue.

I have levied $50, part of the sum within mentioned, of the

goods and chattels of the within-named Eichard Eoe, and no more

goods or chattels, or the body to be found.

Dated, etc. J. P.,

Constable.

Levy, and Goods Uiisold for Want of Bidders.

I have levied upon one bay horse, the property of the within-

named Eichard Eoe, which remains in my hands, unsold for want

of bidders.

Dated, etc. J. P.,

Constable.

§ 20. Renewal of Executions.

After the return, wholly or partly unsatisfied, of an execution,

issued by a justice of the peace, he may, from time to time, within

five years after the judgment was rendered, issue a new execution,

or renew the former execution. An execution is renewed by a

written indorsement thereupon to that effect, signed by the justice,

and dated upon the day when it is made. If part of the execution

has been satisfied, the indorsement must state the sum remaining

due. Each indorsement renews the execution for sixty days from
the date thereof. A justice whose term of office has expired may
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thus issue or renew an execution. Code of Civil Pro. § 3027.
If the justice issues a new execution it must be returnable within

sixty days; and if he renews the former execution the renewal

must not purport to be for a less period, for if it does, the renewal

is void. Winne v. Hovghtaling, 84 Hun, 166. It is unnecessary

to state the time for which the execution is renewed. The statute

determines the effect of the renewal.

Before a justice renews an execution for the collection of either

the whole or a part of the judgment, he should require a proper

return from the constable, in which it should appear whether the

officer has collected anything, and if he has, then the amount
should be stated in the return so that the justice may make the

indorsement required by the statute.

Where a constable has levied upon property sufficient to satisfy

an execution, and he has returned that the property remains on

hand for want of bidders, the justice may renew such execution

on the last day which it has to run, and the renewal will retain

the lien of the previous levy. Chapman v. Fuller, 7 Barb. 70. A
justice may renew an execution after its return day, and from

time to time as the plaintiff may desire it done. Visger v. Wardj,

1 Wend. 551.

And so a justice may renew an execution while it remains unsat-

isfied, notwithstanding there was a levy upon sufficient property

to satisfy it, and the property is held under the levy, when there

is not sufficient time to advertise and sell the property before the

return day. People v. Hopson, 1 Denio, 574.

Form of General Renewal.

The within execution renewed.

Dated , 1914. PETEE W. PARDEE,
Justice.

Renewal Where Part Has Been Saiisfied.

The within execution renewed for one hundred dollars, the

amount due thereon, with interest from this date.

Dated ; 1914. PETEK W. PARDEE,
Justice.

If the indorsement clearly shows how much is due, it will be
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sufficent, although it does not in terms specify the amount. And
where an execution was issued by a justice of the peace, upon

which the plaintiff acknowledged the receipt of a specified sum,

by indorsing the amount thereon, and dating the receipt on the

day when the money was received, and the justice subsequently

renewed the execution by an indorsement below the receipt, in the

following form: "I hereby renew the within execution," and

dated and signed the renewal, this was held to be a sufficient com-

pliance with the statute. Ostrander v. WalJcer, 2 Hill, 329. In

such a case the renewal is, in legal effect, a renewal for the amount

unpaid. lb.

§ 21. Constable's Right to Fees, Etc.

A constable who has not made a levy, or done any other act

under an execution, is not entitled to any fees or poundage thereon.

Rathhun v. Woodu'orth, 1 How. 151. But where a levy has been

actually made, the officer's right to poundage attaches on the whole

amount directed to be levied; and he will not be deprived of his

right merely because the judgment is satisfied without a sale of

the property, nor by reason of any arrangement between the par-

ties, nor because the property was incumbered beyond its value by
prior liens or claims. Ih.; Parsons v. Bowdoin, 17 Wend. 14.;

Hildreth v. Ellice, 1 Caines, 192. So, an officer is entitled to

poundage on serving an execution against the body of the defend-

ant, even though the execution should be unproductive by reason

of the defendant's subsequent discharge under an insolvent law.

Adams v. Hoplcins, 5 Johns. 252.

The officer's fees, on an execution, are no part of the judgment,
but are merely an incident to it ; and if the judgment is satisfied

by an arrangement between the parties, the officer cannot subse-

quently proceed and sell the defendant's property for the mere
purpose of collecting his fees ; his remedy is against the plaintiff

in the execution. Jackson v. Anderson^ 4 Wend. 474; Craft v.

Merrill 14 IST. Y. 456; Bank of Whitehall v. Weed, 8 How. 104.
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CHAPTEE X.

AMENDMENTS.

§ 1. General Principles and Provisions.

In tlie course of proceedings in an action from its commence-

ment to its termination, mistakes, errors, and omissions are liable

to occur which do not affect the substantial rights of either party,

or go to the merits of the action, but merely violate some rule of

pleading or practice. The ample power conferred upon the courts

from the lowest to the highest, to correct such mistakes, errors,

and omissions, is an important feature of the system of practice

inaugurated or perpetuated by the Code. Where the correction

of a mistake is important, and justice will be promoted by an

amendment, the Code gives full power to remedy the defect; and

where the mistake is unimportant, the Code requires the court to

disregard it.

"The court may, upon the trial, or at any other stage of the

action, before or after judgment, in furtherance of justice, and on

such terms as it deems just, amended any process, pleading, or

other proceeding, by adding or striking out the name of a person as

a party, or by correcting a mistake in the name of a party, or a mis-

take in any other respect, or by inserting an allegation material to

the case; or, where the amendment does not change substantially

the claim or defense, by conforming the pleading or other pro-

ceeding to the facts proved. And, in every stage of the action,

the court must disregard an error or defect, in the pleadings or

other proceedings, which does not affect the substantial rights of

the adverse party." Code of Civil Pro. § 723. So much of the

foregoing section of the Code as is above cited is applicable to a

justice's court. Id. § 3347, subd. 6.

Although this section of the Code is permissive in form so far as

it relates to the power to amend, yet when the allowance of an

amendment would be in the furtherance of justice; and a proper

application for leave to amend his process, pleading, or proceeding
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is made at a proper time, and in a case within the spirit of the

section, the exercise of the power to permit the amendment, upon

terms or otherwise, as may be just, is as clearly a duty as if the

language of the statute was in the form of a command. Wood v.

ShuUis, 4 Hun, 309 ; 6 IST. Y. Sup. Ct. 557; Walsh v. Cornett, 17

Hun, 27.

The power of the court to permit an amendment of its process

has been considered elsewhere.

§ 2. Amendment of Pleadings.

The Code makes ample provisions for the amendment of plead-

ings whether before the trial, during the trial, or upon appeal.

Code of Civil Pro. § 723. The only limit to the power of amend-

ing a pleading upon the trial is that a new cause of action or

defense shall be brought in by amendment. Beeder v. Sayre, 70

K Y. 180; Price v. Brown, 98 IST. Y. 388; Harris v. Tumbridge,

83 IST. Y. 92. Under Code of Civil Procedure, section 723, the

court has power at the trial to amend a pleading by inserting an

allegation material to the case, or where the amendment does not

change substantially the claim or defense, by conforming the

pleading to the facts proved, in furtherance of justice, and the

statute has always received a liberal rather than a narrow con-

struction. Bosseau v. Bouss, 91 App. Div. 230; Martin v. Home
Bank, 160 K Y. 197.

An amendment of the complaint will not be permitted upon the

trial where it changes the entire cause of action, as from an action

in tort to one founded upon contract. Bansom v. Whitmore, 39
Barb.' 104; Whitcomb v. Hungerford, 42 Barb. 177; Smith v.

Smith, 4 App. Div. 227. But at any time before the trial, while

both parties are present in court, the justice may permit an amend-
ment of the complaint which in effect substitutes one form of

action for another. Bigelow v. Dunn, 53 Barb. 570; 36 How.
120. If, however, the plaintiff at the time of joining issue sets

forth a cause of action against the defendant upon contract and the

cause is then adjourned, he cannot, upon the failure of the defend-
ant to appear upon the adjourned day, amend his complaint so as

to set up a cause of action for a tort. Gilmore v. Bam-ett, 20
Hun, 514; Birdsall v. Fuller, 11 Hun, 204. So, where a cause
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has been tried until the plaintiff has rested his case, which he
fails to sustain, the plaintiff cannot he permitted to amend his com-
plaint by adding a new and different cause of action. Waldheim
V. Sichel, 1 Hilt. 45.

Where a pleading is demurred to and the pleading is held defec-

tive, an order to amend such pleading is a matter of course.

Where an amendment has been asked for the purpose of inter-

posing a strict defense, such as the Statute of Limitations, the

courts have sometimes refused to allow the amendment. Osgood

V. Whittlesey, 20 How. 72 ; Wolcott v. McFarUne, 6 Hill, 227

;

Ealligan v. Golden, 1 Wend. 302. So, too, it has been held that

the defense of. usury must be interposed at the joining of issue,

and that it will not be allowed to be set up by way of amendment.

Lovett V. Cowman, 6 Hill, 223 ; Parish v. Corlies, 1 Daly, 274.

But the more recent cases do not make any distinction as to the

nature of the defense, if it is a legal bar to the action. And where

the amendment is allowed in the furtherance of justice, the party

amending may interpose the Statute of Limitations, or usury, or

illegality, as well as any other defense. Sheldon v. Adams, 41

Barb. 54. And see Bank of Kinderhooh v. Gifford, 40 Barb. 659
;

Union Nat. Bank v. Bassett, 3 Abb. IST. S. 359 ; Gilchrist v. Gil-

christ's Exrs., 44 How. 317 ; Bamett v. Meyer, 10 Hun, 109

;

Catlin V. Gunter, 11 K Y. 368 ; Leonard v. Foster, 7 Hun, 464.

The right of a defendant to set up new matters in his answer, by

way of amendment, is absolute, and the justice has no discretion

about it. Ryan v. Lewis, 3 Hun, 429. In the case last cited the

court said that a judicial officer who should refuse leave to a party

to amend, when it is apparent that the application is made in good

faith, and is absolutely necessary for the protection of his rights,

ought to be indicted or removed from office. But see Rohinson

v. Lampel, 97 App. Div. 198, where it was held that a judge

presiding at a jury trial has no power to permit the defendant to

amend his answer at the trial by setting up usury as a new de-

fense ; citing Drake v. Siehold, 81 Hun, 178.

The allowance of an amendment is a matter of discretion in

some cases, and where the amendment, if allowed, would cause an

injury to the opposite party, a refusal to permit the amendment

cannot be reviewed upon appeal. Tattersail v. Hass, 1 Hilt. 56.

In the case last cited a justice refused to permit the defendant to

amend by introducing a new defense at the trial, which, if it had
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been allowed, would have operated as a surprise upon the plaintiff.

But when the leave to amend is a strict legal right, or where the

refusal of leave to amend would be a gross abuse of discretion, the

aggrieved party has his remedy by way of appeal. Ryan v.

Lewis, 3 Hun, 429.

It is not proper for a justice in a case before him to volunteer

and make amendments to the pleadings which are not asked for

by either party. Loyd v. Fox, 1 E. D. Smith, 101.



PART VII.

APPBALS.

CHAPTER I.

PEOCEEDINGS TO TAKE OE PERFECT AN APPEAL.

§ 1. Mode of Review Authorized.

The only mode of reviewing a judgment rendered by a justice of

the peace in a civil action, is by an appeal, as prescribed, in title 8

of chapter 19 of the Code of Civil Procedure. Code of Civil Pro.

§ 3044. See Katz v. Diamond, 16 Misc. 577 ; City of Buffalo v.

Schliefer, 25 Hun, 275. The mere taking of an appeal to the

County Court will not authorize that court to open a default and

vacate a judgment rendered by a justice until a return has been

made and the proceedings are properly before the appellate court

for review. Kelloch v. Dickinson, 5 App. Div. 515. But it has

been held that where a judgment of a justice of the peace has been

docketed in the office of the county clerk, the County Court has

power, upon a mere motion, where there is a preponderance of

proof by affidavit that the summons was never served upon one of

the defendants, to direct that the judgment be canceled as against

that defendant. Daniels v. Southard, 23 Misc. 235.

The Code divides appeals from the judgment of a justice into

two classes. In the one, are appeals taken for the purpose of

obtaining a retrial in the appellate court; in the other, are all

other appeals in which a new trial in the appellate court is not

desired. In the first class there is practically a change of forum

rather than a review. The second class has a broader scope and

embraces those cases in which the party aggrieved by the judgment

of the justice seeks to review it upon the facts appearing on the

face of the return ; in which a party seeks to set aside the proceed-
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ings or judgment for error in fact which would not appear by the

return; in which the party seeks to reverse the judgment for some

error of law committed by the justice on the trial of the cause ; or

those cases in which the party seeks relief from a default taken

against him.

The Code also authorizes an appeal from certain orders made in

summary or special proceedings or statutory actions. There are

some features of practice peculiar to each of these several classes

of appeal. It should be remembered that the law does not recog-

nize any inherent right to appeal ; and that this remedy for review

must be exercised, if at all, in the cases and in the manner pre-

scribed by the statute giving the remedy. See People v. Ruther-

ford, 47 App. Div. 209 ; Hill v. Moelus, 31 Misc. 134.

§ 2. Who May Appeal.

An appeal may be taken by any party aggrieved by the judg-

ment. Code of Civil Pro. § 3045. An appeal can be taken by

a party only. By undertaking to appeal the appellant necessarily

concedes that he was properly served with process, or duly ap-

peared in the action; as otherwise he would be a stranger to the

action and without standing to appeal. Spiero v. Metropolitan

Street By. Co. 14 Misc. 21; Martin v. Kcmouse, 2 Abb. 390;

Matter of Bristol, 16 Abb. 397.

Where there are but two parties, a plaintiff and a defendant,

no doubt can arise as to the right of either of them to appeal from a

judgment rendered against him in favor of the other party. So

where there are several plaintiffs and several defendants, and a

judgment is rendered against all the plaintiffs or all the defend-

ants, any one of such parties may take an appeal from the judg-

ment without joining with him in the appeal his co-plaintiffs or

co-defendants. Mattison v. Jones, 9 How. 152 ; Brown v. Richard-

son, 4 Rob. 603.

There are numerous instances in which but one of several de-

fendants has any valid ground of appeal. If an action of trespass

is brought against two defendants, there may be a plain case made
out against one of them, and as to the other there may not be any-

thing like a legal case proved; and yet a judgment may be ren-

dered against both defendants. In such a case, it is entirely evi-

dent that one party would be "aggrieved," while the other might
not have any just cause of complaint. Upon such a state of facts,.
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there can be no doubt that the aggrieved party may bring and sus-

tain an appeal without joining the other defendant. Mattison v.

Jones, 9 How. 154.

There may be instances, too, in actions arising upon contract

in which the same rule would prevail, as in the case of a judg-

ment against the maker and indorser of a negotiable promissory

note. If a case was proved against the maker, but not against

the indorser, and judgment was rendered against both, there can

be no doubt as to the right of the indorser to bring his appeal

"without joining the maker.

The taking of an appeal by one or more co-plaintiffs or co-de-

fendants does not prevent the other plaintiffs or defendants from

-appealing from the same judgment. Brown v. Richardson, 4 Kob.

603.

If, upon the trial of an action against several defendants, the

miction is dismissed upon stipulation as against one of them, and

is continued against the others, and judgment is rendered in

favor of the remaining defendants, an appeal cannot be taken

from such judgment by all the defendants, as the one as to whom
the action was dismissed had ceased to be a party to the action,

was not aggrieved by the judgment, and had no right of appeal.

Jerry v. Blair, 62 App. Div. 590.

It is not necessary that a judgment should be rendered against

the party appealing to entitle him to sustain an appeal, for a party

may reverse a judgment rendered in his own favor where he is

injured or aggrieved by it. Parker v. Newland, 1 Hill, 87.

Where a justice improperly excludes evidence offered by a plain-

tiff, who, in consequence thereof, recovers judgment for less than

he would have been entitled to if the evidence had been admitted,

such plaintiff may bring an appeal and reverse the judgment.

Bissell V. Marshall, 6 Johns. 100.

But a party will not be permitted to reverse a judgment in his

own favor for errors committed by the court below, unless such

error is a cause of injury, or legally "aggrieves" him. Hughes v.

SticTcney, 13 Wend. 280 ; Williams v. Owyn, 2 Saund. 46.

A plaintiff who has been nonsuited in the court below, at his

own request, cannot reverse the judgment, upon an appeal, even

though questions of law were decided against him by the court,

and notwithstanding the nonsuit was submitted to with the avowed

purpose of reviewing these decisions on the appeal. O'Dougherty

V. Aldnch, 5 Denio, 385.
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When no cross-appeal is taken by the respondent, he cannot take

any advantage of an error committed to his prejudice in the court

below, nor will it be a ground of reversal in his behalf, although

such error clearly appears from the return on the appeal brought

by the appellant. Bobbins v. Codman, 4 E. D. Smith, 316 ;.

Glassner v. Wheaton, 2 E. D. Smith, 352; Beach v, Cooke, 28-

N. Y. 508.

The right of appeal is not restricted to the party against whom'

the judgment is rendered, and both parties may appeal from the

same judgment. Both appeals will be heard together and a single

judg-ment rendered. Jones v. Owen, 5 Hun, 339.

Where a party is sued by a fictitious name, and a judgment is.

rendered against him by such name, he may, notwithstanding,,

bring an appeal in his true name. McCabe v. Doe, 2 E. D. Smith,

64. The legal representatives of a deceased party to an action

will be included in the term "aggrieved party," and they may,^

therefore, bring an appeal in those cases where the deceased party

could have done so had he survived. Beach v. Gregory, 2 Abb.

209 ; Martin v. Kanouse, 2 Abb. 392. See Code of Civil Pro.

§ 785.

§ 3. From what Judgments or Orders an Appeal May be Taken.

When a judgment is rendered by a justice of the peace in a

civil action of which he has jurisdiction, an appeal lies from it

without any reference to the nature of the action, whether it arose

upon contract or for a tort. And this rule includes every class of
civil actions of which a justice may take cognizance. It does not

make any difference whether the judgment was rendered upon an
issue of law or upon an issue of fact, for an appeal lies in either

case.

The general rule is that no appeal will lie before the judgment
in the court below is complete and perfect. As illustrative of
this, it has been held that an appeal would not lie from a judgment
of nonsuit, where no costs were awarded against the plaintiff.

Monnell v. Weller, 2 Johns. 8 ; Nellis v. Turner, 4 Denio, 553

;

Raulenbech v. Gillies, 7 Abb. 421
; 8. C. 2 Hilt. 239.

But if a judgment of nonsuit is improperly granted, and it is

entered with costs against the plaintiff, an appeal will lie to reverse
such judgment. Smith v. Suits, 2 Johns. 9. And where a justice

is about to nonsuit a plaintiff for a defect in his proofs, the de-
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fendant cannot prevent a review of tlie judgment on an appeal by
asking to have the judgment entered without costs; and if judg-

ment of nonsuit is entered against the plaintiff, with costs, an
appeal lies from the judgment. Nellis v. Tucker, 5 Denio, 82.

If a County Court should order a judgment of nonsuit, an

appeal would lie from it, even though no costs were awarded on

the record. Lovell v. Evertson, 11 Johns. 52. The reason as-

signed is that the plaintiff is aggrieved by being defeated of his

right of action, and by being deprived of his costs for prosecuting

it. Ih. And there is no reason why the same rule should not

prevail in relation to judgments rendered in justices' courts.

Where a judgment of nonsuit is rendered with costs, on account

of the want of jurisdiction by the justice by reason of his relation-

ship to one of the parties, such judgment may be appealed from,

and will be reversible. Edwards v. Russell, 21 Wend. 63 ;
Eandell

V. Hall, Hill & Denio, 239. A judgment of a justice discontinu-

ing an action on the ground that a special plea raised a question

of title is appealable to the county court. Bose v. Purcell, 64

Misc. 674; LaEue v. Smith, 153 IST. Y. 431; Koon v. Mazuzam,, 6

Hill, 44; Fleet v. Youngs, 7 Wend. 292.

When a justice renders a judgment which is void on account of

his want of jurisdiction of the subject-matter of the action, an

appeal will lie to reverse such judgment. Striker v. Mott, 6 Wend.

465 ; McMahon v. Bauhr, 47 N. Y. 67 ; Kundolf v. Thalheimer,

12 ISr. Y. 593. In such case it is no answer to the appeal to say

that the judgment is void, and that, therefore, it need not be re-

versed. Striker v. Mott, 6 Wend. 465. But where a party pro-

cures a judgment to be rendered in his own favor, which is void

for want of jurisdiction, he will not be permitted to reverse it on

appeal for the irregularity in procuring it. Fairbanks v. Carlies,

3 E. D. Smith, 582 ; S. C. 1 Abb. 150. It is only the party who is

aggrieved that is allowed to bring the appeal, or reverse the judg-

ment, lb. Where the parties go to trial without objection to the

jurisdiction, neither can, in the appellate division, for the first

time, question it on the ground of residence, or for not calling the

case for more than an hour after that it was set for on the ad-

journed day. Huber v. Ehlers, 76 App. Div. 602.

It is not necessary that the action should have been a litigated

one to entitle the defendant to appeal ; for if the judgment against

him is a final one, he may appeal even though he did not at any

time appear in the action in the court below, nor object to the

introduction of illegal evidence. So where there is no jurisdiction
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over the person of the defendant, and a judgment is rendered

against him in his absence, he may appeal from the judgment and

reverse it. Willins v. Wheeler, 28 Barb. 669; Fitch v. Devlin,

15 Barb. 47. So where a judgment is rendered against a defend-

ant, in his absence, before the expiration of the time allowed for

appearance, on the false statement of the plaintiff that the de-

fendant did not intend to appear, an appeal lies to reverse such

judgment. Beach v. McCann, 1 Hilt. 256.

An appeal may be taken from a judgment rendered in an action,

to foreclose a mechanic's lien, in the same manner that an appeal

may be taken from a judgTaent in an action on contract. Lien

Law, section 51 ; Laws 1909, chapter 38, section 51 ; Consolidated

Laws, chapter 33, section 51. So an appeal may be taken from an

order determining a claim to surplus moneys remaining after the-

sale of animals seized in special proceedings against estrays (Code
of Civil Pro. § 3095) ; or from an order determining a demand
for the return of the possession of such animals (Id. § 3102) ; or

from a final order made upon a petition in such proceedings (Id.

§ 3104) ; or from a final order made in summary proceedings to-

recover real property. Id. § 2260 ; Norton v. Arvemam Co. 14
App. Div. 581; Bien v. Bixby, 18 Misc. 415; Jacobs v. Zeltner,.

9 Misc. 455.

§ 4. The Court to Which, and the Time within Which to Appeal.

The Code provides that, except where the judgment is rendered

by a justice of the peace of the city of Buffalo, the appeal must be
to the County Court of the county where the judgment was ren-

dered. Code of Civil Pro. § 3045.

The appeal must be taken within twenty days after the entry

of the judgment in the justice's docket; except that where a de-

fendant appeals from a judgment rendered in an action, wherein
he did not appear and the summons was not personally served upon
him, the appeal may be taken within twenty days after the personal

service upon him, on the part of the plaintiff, of written notice of
the entry of the judgment; but not after the expiration of five

years from the entry of the judgment. Id. § 3046.

Where a party entitled to appeal from a judgment or order, or

to move to set aside a final judgment for error in fact, dies before

the expiration of the time in which an appeal may be taken, or the
motion made, the court may allow the appeal to be taken, or the

motion to be made by the heir, devisee, or personal representative
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of the decedent, at any time within four months after his death.

Id. §§ 785, 3347, subd. 6.

An appeal from an order determining a claim to surplus moneys
in special proceedings against estrays, must be taken within ten

days from the making of the order. Id. § 3095. An appeal from

an order determining a demand for the return of the possession of

the estrays may be taken at any time before the final order in the

special proceeding is made. Id. § 3102. And an appeal from a

unal order made upon the petition in such proceeding may be

taken within ten days after the final order is made. Id. § 3104.

An appeal from a final order in a summary proceeding to recover

the possession of land must be taken within the same time as an

appeal from a judgment rendered by a justice of the peace. Id.

§ 2260.

An appeal must be taken within the time allowed for that pur-

pose or the right to appeal will be lost. Figaniere v. Jachson, 2

Abb. 286 ; Seymour v. Judd, 2 N. Y. 464. The courts have no

power to extend the time prescribed by the statute and allow an

appeal to be taken after that time has expired. Salles v. Butler,

27 N. Y. 638. The service of a notice of appeal after the expira-

tion of the statutory time is ineffectual to give the party serving

it any standing in the appellate court. Young v. Whitcomb, 46

Barb. 615. An appearance for the sole purpose of moving to dis-

miss the appeal will not cure the defect. Seymour v. Judd, 2

N. Y. 464. But if a written admission of the due service of the

notice is given this will be a waiver of the objection that the notice

was not served in due time. Struver v. Ocean Ins. Co. 9 Abb. 23.

And if an appellant seasonably and in good faith serves the notice

of appeal, either upon the justice or the respondent, but omits,

through mistake, inadvertance, or excusable neglect, to serve it

upon the other or to do any other act necessary to perfect the

appeal, the appellate court, upon proof by affidavit of the facts,

may, in its discretion, permit the omission to be supplied, or an

amendment to be made, upon such terms as justice requires. Code

of Civil Pro. § 3049. The amendment of Code of Civil Proce-

dure, section 3063, by Laws 1900, chapter 553, providing that the

appellate court, in the present instance the county court, might

affirm or reverse for errors of law or of fact, or might reverse as

being contrary to or against the weight of the evidence, and upon

such reversal order a new trial before the same justice or any other

designated justice of the county, and at a time and place to b©

specified in the order, controls all appeals pending when it took
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effect, without regard to the date of the notice of appeal. Hart-

mann v. Hoffman, 76 App. Div. 449; Bouthwich v. Southwich,

49 ]Sr. Y. 510.

Where a judgment was rendered upon process which was not

personally served, and the plaintiff desires to limit the time for

appealing, he ought to serve a notice upon the defendant for that

purpose.

The notice ought to be in writing, and to be served by deliver-

ing a copy thereof to the defendant personally. Care ought to be

taken to note the time of making such service, so that due proof

may be made of the time when the service was made.

Form of Notice.

Justice's Coukt.

JoHisr Doe

against

ElCHAED EOE.

To EicHAED EoE, Defendant:

You will take notice that, on the 20th day of July, 1914, I

recovered a judgment against you, before Eichardson P. Clark,

Esq., a justice of the peace, of Johnstown, Eulton county, for the

sum of $150 damages, and $5 costs.

Dated July 20, 1914. JOHN DOE, Plaintiff.

§ 5. Appeal, how Taken and Perfected.

An appeal is taken by serving upon the justice by whom the

judgment was rendered, and upon the respondent, a written notice

of appeal, subscribed either by the appellant or by his attorney in

the appellate court. Code of Civil Pro. § 3046. The fomf and
requisites of this notice, and the mode in which it must be served

will be considered in the next section.

In order to perfect the appeal it is necessary not only that the

notice be served upon the justice and upon the adverse party, but
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also that the appellant, at the time of serving the notice, pay to the

justice the costs of the action included in the judgment, and the

sum of two dollars as the fee of the justice for making the return.

Id. § 3047 ; Southard v. Philips, 1 Hun, 18 ; Eldridge v. Under-

hill, 17 Hun, 2-il ; Thomas v. Thomas, 18 Hun, 481 ; Kennedy v.

Livery-Stable-Keepers' Assn. 89 Hun, 190 ; Goss v. Hays, 40

App. Div. 557. "Where defendant in an action tried before a

justice of the peace gave notice of appeal, paid the justice his

fees as required by law, and filed a sufficient undertaking, the ap-

peal was perfected, and he was not chargeable with the justice's

failure to file his return within the time required by law. Mor-

gan V. Zimmer, 120 App. Div. 672. The remedy of the justice in

case the appellant omits to pay his fee for making the return is

to make no return. The remedy of the respondent in case the ap-

pellant omits to pay such fee or the costs included in the judg-

ment is to move in the County Court for the dismissal of the ap-

peal, limiting his appearance in the action to the purposes of that

motion. See Griswold v. Yan Deusen, 2 E. D. Smith, 178 ; Van
Heusen v. Kirhpatrick, 5 How. 422 ; Southard v. Philips, 7 Hun,

18; Eldridge v. Underhill, 17 Hun, 241; Thomas v. Thomas, 18

Hun, 481. The denial of such motion will be error. Kenney v.

Livery-Stable-Keepers' Assn. 89 Hun, 190. Where defendant

regularly appealed from a justice's judgment, and the justice failed

to file his return within the time required by law, but notwith-

standing this the case was placed on the calendar at the plain-

tiff's instance, defendant having served no notice of trial or note

of issue, and not having waived his right to have the same stricken,

was entitled to have the same stricken from the calendar without

payment of witness fees. Morgan v. Zimmer, 120 App. Div.

672. But if the appellant has served his notice of appeal in due

season, and has a valid excuse for his omission to pay the costs

and the fee for the return, he is not without remedy. He may
still apply to the County Court upon an affidavit setting forth all

the facts, and upon due notice to the respondent, for an order

permitting him to supply the omission by the payment of the

costs and fee, nunc pro tunc, under section 3049 of the Code.

Blach V. Maitland, 1 App. Div. 6. The application is addressed to

the discretion of the appellate court and, if the motion is denied,

the appellant is without remedy. Qoss v. Hays, 40 App. Div. 557.

A justice of the peace may waive the payment of his fee for

making a return, but he cannot waive the respondent's right to the

payment of the costs included in the judgment. Thomas v.

180
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Thomas, 18 Hun, 481. And a payment of such costs and fee after

the time limited and after a motion to dismiss the appeal, will not

cure the defect. Eldridge v. Underhill, 17 Hun, 241. An ap-

plication to the appellate court, as above indicated, is the appel-

lant's remedy.

If the appellant desires a new trial in the appellate court, he

must, at the time of serving the notice of appeal upon the justice,

give the undertaking required by section 3050 of the Code. This

is required by the statute to render the appeal effectual. Code of

Civil Pro. § 3069. As in other cases where an undertaking is

required to render an appeal effectual, no appeal is pending until

the required security is given. Benedict & Burnham Mfg. Co. v.

Thayer, 82 N. Y. 610; Gidlfoyle v. Pierce, 22 App. Div. 131;

Kelsey v. Campbell, 38 Barb. 238; 40 Barb. 434; 14 Abb. 368.

The court even has no power to dispense with the giving of the

required security. Architectural Iron Works v. City of Brooklyn,

85 IST. Y. 652. The statute makes no exception, and the security

must be given, although the appeal is taken by a plaintiff who
recovered judgment in the court below. The statute requires that

a copy of this undertaking, with notice of the delivery thereof,

must be served with the notice of appeal, and in the like manner.

Code of Civil Pro. § 3050. But if the appellant omits, through

mistake, inadvertance, or excusable neglect, to serve his undertak-

ing with his notice of trial, the appellate court may, upon proper

proof of the facts, permit the omission to be supplied upon such

terms as justice requires. Id. § 3049. If the undertaking is not

given at the proper time, or at such other time as the court may
direct upon a motion for leave to give the undertaking nunc pro

tunc, the appeal may be dismissed upon a motion for that purpose.

When the appeal is founded upon an error of fact in the pro-

ceedings not affecting the merits, and not within the knowledge of

the justice, it may be necessary to serve upon the adverse party

affidavits establishing the error. In an action brought against a

corporation in a justice's court the docket contained the recital of

a personal service of the summons which is sufficient to support the

judgment in favor of plaintiff and cannot be questioned collater-

ally, but defendant can appeal under Code of Civil Procedure,

section 3046, and establish the fact that there was no personal

service of the summons, in the manner prescribed by section 3057.

Sammis v. Nassau Light & Power Co. 91 App. Div. 7; Wavel v.

Wiles, 24 IST. Y. 635. So where an appeal is-taken by a defendant

who failed to appear before the justice either on the return day of
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the summons or on the adjourned day, it may be necessary to serve

aiBdavits showing that manifest injustice has been done, and ex-

cusing the default. But the service of these affidavits is no part

of the proceeding necessary to take an appeal. It is a proceeding

on the appeal like the service of a notice of argument.

An appeal from an order determining a demand for the return

of the possession of an animal seized as an estray is taken in the

same manner as an appeal from the judgment of a justice in an

action to recover a chattel, and the proceedings upon the appeal are

the same, except that the appeal is not effectual for any purpose

unless the appellant procures from the county judge an order di-

recting a stay of proceedings upon the petition, and a stay of the

execution of the order appealed from, and files it with the justice

vsfithin the time allowed for the appeal. This order may be granted

or refused in the discretion of the county judge, or granted upon

terms, as to security or otherwise, as he thinks proper, and may
be vacated or modified either absolutely, or unless further security

is given, in his discretion. The appeal may be taken at any time

before the order in the special proceeding is made, and the order

directing the stay may" be obtained at any time before such final

order is made. Code of Civil Pro. §§ 3102, 3103. The appeal

may be taken by the person making the demand or by either party

to the special proceeding. Ih.

An appeal from a final order made upon the petition in such

proceeding may be taken by the petitioner or by the person answer-

ing within ten days after the order is made, in like manner as an

appeal from the judgment of the justice in an action to recover a

sum of money equal to the value of the animal or animals, and the

proceedings thereupon are the same, except that if the appeal is

taken by the person answering the petition, it is not effectual for

any purpose unless the appellant files with the notice of appeal

an order of the county judge, or if he is absent from the county,

an order of a justice of the Supreme Couit, reciting that an ap-

peal has been perfected, and that security has been given there-

upon, and directing a stay of proceedings upon the final order

appealed from, and that the possession of the animal or animals

seized be delivered to the appellant. Id. §§ 3104, 3105. The

security required before this order can be made will be noticed

hereafter. A proper notice of appeal is not invalidated because

it contains a notice to the effect that the appellant intends to bring

up for review another order which may not be appealable. Masor

V. Jacohus, 84 N. Y. Supp. 2Y0.
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An appeal may be taken from a final order made by a justice of

the peace in a special proceeding to recover real property, within

the same time and in the same manner as an appeal taken from a

judgment rendered by a justice of the peace. Id. § 2260. The

mode of staying the issuing or execution of the warrant pending

the appeal will be noticed hereafter.

An appeal from a judgment rendered in an action to foreclose

a mechanic's lien may be taken according to the provisions of the

Code regulating appeals from judgments rendered by a justice of

the peace in an action upon contract.

§ 6. The Notice of Appeal and Its Service.

The notice of appeal must be in writing, and must be subscribed

either by the appellant or by his attorney in the appellate court.

Code of Civil Pro. § 3046. If the appellant desires a new trial

in the County Court in a case where a new trial is authorized, he

should demand it in his notice of appeal. Id. § 3068. The notice

should be entitled as in the justice's court, as the Code does not

authorize or permit a change in the title of an action or special

proceeding until "after an appeal is taken" (Id. § 1295), and it

can hardly be said that an appeal has been taken before the notice

of appeal has been served. But see Bishop v. Van Vechten, 62

How. 261.

The notice of appeal may be in the following form

:

Notice of Appeal,

Justice's Couet.

Andeew MgLeod

against

Patrick Buekts.

To Petee Peteeson, Esq., Justice of the Peace and to Abtdeew
McLeod, Plaintiff:

Please take notice that the above-named defendant, Patrick
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Burns, hereby appeals to the County Court of the county of Mont-
gomery from a judgment rendered against him in favor of the

plaintiff in this action by said justice within the county afore-

said, on the 21st day of August, 1914, for $104 damages and $7
costs. (// the appellant desires a new trial in the County Court

add:) The appellant demands a new trial in the appellate court.

Dated at Eonda, the 23d day of August , 1914.

Yours, etc.

{Signature of appellant or his attorney.)

If the appeal is brought by one of several defendants, the

notice ought to state the name of the appealing party, as, for

example, "Take notice that the defendant, Y. Z., hereby appeals."

etc. If the notice is signed by the appellant's attorney, it will be

prudent, if not necessary, to add his office and post-office address.

The form above given may easily be modified to meet the re-

quirements of a notice of appeal from an order made in a special

proceeding.

Amendment of the notice.— Under the liberal provisions of sec-

tion 3049 of the Code, the appellate court may allow an amend-

ment to be made upon such terms as justice requires where the

appellant has omitted to do any act necessary to perfect an ap-

peal. Any act on the part of the appellant which constitutes a

step in the proceeding to appeal, and which evinces his intention

in good faith to perfect and prosecute the appeal, is a sufficient

ground for an amendment. Cruthrecht v. Prospect Parle, etc. R.

R. Co. 28 Hun, 497. The omission of an actual subscription to

the notice may be cured by amendment. Ih. If the appellant

has asked for a new trial in a case in which a new trial is not

proper or authorized, the appellate court may allow the appellant

to amend his notice by striking out the demand. McCarthy v.

CrowleyJ 5 N. Y. Supp. 675. But such relief cannot be granted

after the time to appeal has expired. Thorn v. Roods, 47 Hun,

433. And it was said in the case last cited that the power con-

ferred by section 3049 of the Code is to supply such omissions or

grant such amendments as may be necessary to amend the appeal

already taken^ and not to perfect another and different appeal, or

to transform the appeal actually taken into an appeal for an-

other purpose. And it seems that the court will not permit an

amendment of a notice of appeal when the effect of the amend-

ment would be to permit the appellant to take a new appeal, after
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the statutory time had expired, which would call for a new re-

turn and bring up a new record. See Lavelle v. Shelly, 24 Hun,

642 ; 90 N. Y. 546. But the County Court has the power to per-

mit the appellant to amend the notice of appeal so as to demand

a new trial in the appellate court. CJiatfield v. Reynolds, 18 Civ.

Pro. E. 378; 31 St. Eep. 195. But such an amendment will not

be allowed without restoring to the respondent the right to offer

to compromise under section 3070 of the Code, if the time to make
such offer has expired at the time of hearing the application to

amend. See Amos v. Bradley, 15 JST. Y. Week. Dig. 262.

Service of the notice.— The notice of appeal must be served upon

the justice by whom the judgment was rendered, and upon the

respondent. Code of Civil Pro. § 3046. Duplicate notices must,

therefore, be prepared for this purpose, and a copy made for ofEce

use.

Service of the notice of appeal upon the justice must be made
by delivering it to him personally, or to his clerk, appointed pur-

suant to law; but if the justice is dead, or if neither he nor his

clerk can, after reasonable diligence, be found within the county,

service of the notice upon the justice may be made, by deliver-

ing it to the clerk of the appellate court. Code of Civil Pro.

§ 3047. The service may be made personally upon the justice

by sending the notice, costs, and fee for the return, in a registered

letter addressed to the justice by whom the judgment was rendered.

Mitchell V. Watkins, 21 App. Div. 285. The party so serving the

notice will, of course, take the risk of the letter being received

by the justice in due season, and of making proof of service, if

such proof is necessary.

Service of the notice of appeal upon the respondent may be

made, by delivering it, in any part of the State, to the respondent

personally, or in one of the following methods:
1. If the respondent is a resident of the county, by leaving

it at his residence, with a person of suitable age and discretion. If

he is not a resident of the county, and the person who appeared
as his attorney upon the trial is a resident thereof, it may be

served upon the attorney, either personally, or by leaving it at his

residence, with a person of suitable age and discretion.

2. If service within the county cannot be made, with due dili-

gence, upon the respondent personally, or in the method prescribed

in the foregoing subdivision, the notice of appeal may be served

upon him, by delivering it to the clerk of the appellate court.
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Code of Civil Pro. § 3048. Service of the notice upon one of

two or more respondents who are partners will be a sufficient ser-

vice upon all. Miller v. Perrine, 1 Hun, 620 ; 4 Sup. Ct. 36.

Where the respondent is a resident of the county, it must be

shown that due diligence was used, and that the respondent could

not be found in the county, or a service upon his attorney or

agent will be insufficient. Duffy v. Morgan, 2 Sandf. 631. In

this case it was held that due diligence had not been shown. But

see Loescher v. Nordmeyer, 13 How. 146 ; 8. C. B Abb. 244.

To render the service of a notice of appeal effectual, such copy

must be delivered absolutely, and if it is delivered to the attorney

of the respondent, and then immediately received back with an

understanding that efforts will be made to serve it upon the re-

spondent, the service upon such attorney will be a nullity, even

though the respondent should prove to be a nonresident of the

county. Earll v. Chapman, 3 E. D. Smith, 216.

Where there is a regular clerk of a court, the service of a

notice of appeal upon him is as valid as a service upon the justice

who holds the court ; and the service upon the clerk dispenses with

any service upon the justice. Irwin v. Muir, 13 How. 409, 8. C.

4 Abb. 133. And the rule is the same, although there may be

several justices of the court. Ih.

The service of the notice must be by a written or printed copy,

for a verbal notice is a nullity. People v. Eldridge, 7 How. 108.

Where the appellant has seasonably and in good faith served

the notice of appeal either upon the justice or the respondent, but

has omitted through mistake, inadvertence, or excusable neglect

to serve it upon the other, he may obtain leave to supply the

omission on a proper application to the appellate court. Code of

Civil Pro. § 3049.
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CHAPTER 11.

SECUEITY ON APPEAL.

§ 1. When Security is Eequired.

When an appeal is taken from a judgment rendered by a jus-

tice of the peace in an action, and a new trial is demanded in

the appellate court, the appellant must furnish security in order to

render his appeal effectual. The security furnished must be in

the form of the undertaking required to stay the execution of the

judgment. Code of Civil Pro. § 3069. In other cases no security

need be furnished by the appellant on taking an appeal from a

judgment rendered by a justice of the peace unless he desires to

stay execution upon the judgment.

Where the appeal is from a final order made b'y a justice of

the pea,ce in a summary proceeding to recover real property, an

undertaking is necessary only vsrhere the appellant desires to stay

the issue or execution of the warrant. Id. §§ 2260-2262.

The requirements as to security on appeal from an order made
by a justice of the peace in a special proceeding against animals

seized as estrays, has been noticed.

§ 2. Proceedings on the Part of the Appellant to Stay Execution.

If the appellant desires a stay of execution upon a judgment
appealed from he must give a .written undertaking, executed by
one or more sureties, approved by the justice who rendered the

judgment, or by a judge of the appellate court, to the effect that,

if the appeal is dismissed ; or if judgment is rendered against

the appellant in the appellate court, and an execution issued there-

upon is returned wholly or partly unsatisfied; the sureties will

pay the amount of the judgment, or the portion thereof remain-
ing unsatisfied, not exceeding a sum, specified in the undertaking,
which must be at least $100, and not less than twice the amount
of the judgment; or, if the judgment in the justice's court is for
the recovery of a chattel, that the sureties will pay the sum fixed
bv that judgment as the value of the chattel, together with the
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damages, if any, awarded for tlie taking, withholding, or deten-
tion thereof. A copy of the undertaking, with a notice of the de-
livery thereof, must be served with the notice of appeal, and in
like manner. Code of Civil Pro. § 3050. The appellant may or
may not join in the execution of this undertaking at his election.

Id. § 811.

Form of an Undertaking on Appeal.

Justice's Couet.

John Doe, Plaintijf,

against

EicHAED EoE, Defendant.

Whereas, on the 3d day of September, 1914, John Doe, the

above-named plaintiff, recovered a judgment against Richard Roe,

the above-named defendant, in a justice's court of the county of

Montgomery, before A. B., Esq., a justice of the peace of said

county, for $144.35 damages, and $4.95 costs ; and

Whereas, the said Eichard Eoe, feeling aggrieved thereby in-

tends to appeal from said judgment to the County Court of the

county of Montgomery;

jSTow, therefore, we, C. D. and E. F., of the town of Mohawk
in said county, do hereby jointly and severally undertake, that if

the appeal is dismissed, or if judgment is rendered against the

appellant in the appellate court, and an execution issued there-

upon is returned wholly or partly unsatisfied, the said sureties

will pay * the amount of the judgment or the portion thereof re-

maining unsatisfied, not exceeding $300.

Dated the 5th day of September, 1914.

(Signature of sureties.)

(Add justification, aclcnowledgement, and approved.)

If the judgment appealed from is for the recovery of a chattel,

the recitals in the above form should be modified accordingly,
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and the condition of the undertaking should be modified by adding

after the * "the sum fixed by that judgment as the value of the

chattel, together with the damages awarded for the taking, with-

holding, or detention thereof." It has been held that on appeal

in an action to recover the possession of a chattel, where the costs

below have been paid as well as the fee for making the return to

the County Court, no undertaking is required for the reason that

no execution can issue. Rich v. Conley, 64 N. Y. Supp. 333.

A notice of the delivery of the undertaking is usually indorsed

upon the copy undertaking served, and may be in the following

form:

Notice of Delivery to Justice.

Take notice, that the undertaking, of which the within is a

copy, was on this 5th day of September, 1914, delivered to A. B.,

Esq., the justice of peace who rendered the judgment mentioned

in said undertaking and in the accompanying notice of appeal.

Dated this 5th day of September, 1914.

Y. & v..

Appellant's Attorneys.

Ofiice and post-office address, Fonda, I^. Y.

It will be noticed that section 3050 of the Code of Civil Pro-

cedure expressly requires the approval of the undertaking by the

justice who rendered the judgment, or by a judge of the appellate

court, and also declares that section 1335 of that act applies to

such an undertaking. The last-mentioned section provides that

"It is not necessary that the undertaking should be approved."

A case is, therefore, presented of a provision of the Code, not con-

tained in chapter 19 of that act, made applicable to proceedings

before a justice of the peace, which is repugnant to a special pro-

vision of law regulating the proceedings before him; and apply-

ing the rule laid down in section 3134 of that act, so much of sec-

tion 1335 as provides that it is not necessary that the undertaking

should be approved, does not apply to an undertaking under sec-

tion 3050 of the Code.

The delivery of the undertaking to the justice or to his clerk, ap-

pointed pursuant to law, and service of a copy thereof, and of

notice of the delivery thereof, stay the issuing of an execution

upon the judgment. If an execution has been issued, the service
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'of a copy of the undertaking, certified by the justice or the clerk,

-or accompanied with an affidavit, showing that it is a copy, and
that the original has been duly filed, upon the officer holding the

execution, stays further proceedings thereunder. Code of Civil

Pro. § 3051. Unless a copy of the undertaking with notice of

its delivery to the justice is served upon the respondent, execution

Tipon the judgment appealed from will not be stayed, although

the original has been filed or delivered to the justice and a copy

has been served upon the constable holding the execution. Wells

T. Dawson, 43 Hun, 509.

Form of Certificate of Filing, Etc.

'(Title of the cause.)

•County of Montgomery,
|

Town of Mohawk,
j

ss.

I, A. B., the justice of the peace before whom the judgment in

the above-entitled action was rendered, do hereby certify that on

the 5th day of September, 1914, the above-named defendant de-

livered to me, with a notice that he appealed to the County Court

from said judgment, an undertaking, duly executed and acknowl-

edged, and conditioned as required by section 3050 of the Code

of Civil Procedure, which said undertaking was duly approved

by me as to the sufficiency of the sureties therein, and filed; and

that I have compared the annexed copy undertaking with the orig-

inal so filed, and it is a correct copy of said original.

Dated this 6th day of September, 1914.

A. B.,

Justice of the Peace.

The original undertaking is usually delivered to the court be-

low or to the clerk, when there is one ; but when such service can-

not be made by reason of the death of the justice, his removal from

the county or any other cause, the undertaking must then be filed

with the clerk of the appellate court. Notice of such filing must

then be given to the respondent or his attorney in the same man-

ner that notices of appeal are served upon such party. The filing

of the undertaking with the clerk in such case has the same effect

as the delivery thereof to the justice ; and a copy thereof, certified
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hy the county clerk, has the same effect as if it was certified by

the justice. Code of Civil Pro. § 3052.

Form of Notice of Filing with the County Clerh.

{Title of the cause.)

To JoHJsr Doe, Plaintiff:

SiE.—Please take notice, that the undertaking executed for the

purpose of staying execution in the above-entitled action on the

appeal from the judg-ment rendered therein to the Montgomery

County Court, was duly filed with the clerk of Montgomery county,,

on the 6th day of September, 1914.

Dated September 6, 1914. Yours, etc.,

RICHARD ROE,
Defendant.

Where an appellant desires a stay of execution upon the judg-

ment in the court below, he must be careful to. execute and de-

liver a proper undertaking in the manner prescribed by statute,

for, until this is done, there will not be any stay of proceedings,

on the judgn:;ent by the court below. Conway v. Hitching, 9 Barb.

378; Onderdonk v. Emmons, 2 Hilt. 504, 8. C. 17 How. 545,

9 Abb. 187.

If a levy has been made by an officer, under an execution, be-

fore the execution and delivery of the undertaking required by
law, the service of a duly certified copy thereof upon the ofiicer

will arrest the proceedings in the state where they may be at the

time of the service, but the levy is not thereby discharged, nor can

the appellant require that the goods levied upon shall be returned

to him before the appeal is disposed of. Smith v. Allen, 2 E. D.
Smith, 259 ; Rathbone v. Morris, 9 Abb. 213 ; In Matter of Berry,

26 Barb. 55. And see Bowman v. Cornell, 39 Barb. 71.

But the levy must be one which was made in good faith, and
before security was given and approved. And where an execu-

tion was handed to an officer, but before a levy was made, the

appellant served a proper undertaking upon the justice, and a
copy thereof upon the plaintiff, but not upon the constable, where-
upon the plaintiff directed the ofiicer to make a levy, which was
done, the court set the levy aside as fraudulent. Jones v. McCarl,.

7 Abb. 418. And whenever an execution is issued and levied upon
the appellant's property, after the service of a proper undertak-
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ing, the execiition and levy will be set aside. Jackson v. Smith,
16 Abb. 201. If an undertaking is defective, the appellate court
has power to allow an amendment, and will grant an order for
that purpose in a proper case. Wood v. Kelly, 2 Hilt. 334. And
see Teall v. Van Wyck, 10 Barb. 376. So the court may, in such
a case, allow the filing of a further undertaking. Sienihaus v.

Schmidt, 5 Abb. 66. The appellate court has no power to stay

proceedings upon the judgment below, on any other grounds than
those prescribed by the statute. Hawkins v. Mayor of N. Y. 5

Abb. 344.

On an appeal from an order determining a demand for the re-

turn of the possession of an animal seized in a special proceeding

against estrays, the appellant must procure from the county judge

an order directing a stay of the proceedings upon the petition, and
a stay of the order appealed from, and file it with the justice

within the time allowed for an appeal. This is essential to render

the appeal effectual for any purpose. The order may be granted

or refused in the discretion of the county judge, or granted upon
such terms as to security or otherwise as he thinks proper ; and it

may be vacated or modified, either absolutely or unless security

is given, in his discretion. Code of Civil Pro. § 3103.

The Code makes no special provision as to the mode of apply-

ing to the county judge for an order staying proceedings upon the

petition, and staying the execution of the order appealed from.

The appellant should in some manner show to the county judge

that a special proceeding is pending before the justice; the ob-

ject of that proceeding; the proceedings had therein before the

justice; the demand of the possession of the animals seized; the

proceedings of the appellant at the time of making the demand

;

the order of the justice made thereupon; and every fact tending

to show that the decision of the justice is erroneous. Facts should

be presented on the application showing at least a prima facie case

for the review of the justice's order. These facts may be pre-

sented by affidavit or by an afiidavit accompanied by a transcript

of so much of the proceedings before the justice as may be neces-

sary to present the supposed error. Upon the facts so presented

the county judge will make an order granting or refusing the stay

as in his judgment justice demands.

When a person who has answered the petition in such proceeding

determines to appeal from the final order made therein, he should

prepare the undertaking or undertakings prescribed by section
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3105 of the Code of Civil Procedure. Where only one undertak-

ing is given it may be in the following form

:

Justice's Court.

In the Matter of the Petition of

C. C, for the Sale of Certain

Animals Seized as Estrays, and

for the Application of the Pro-

ceeds of such Sale.

Before A. B., Esq.,

Justice of the Peace.

Whereas, on the 25th day of August, 1914, a final order was;

made by said justice in the above-entitled proceeding, to the ef-

fect that {state the substance of the order) ; and

Whereas, the said E. E. intends to appeal from said order to

the County Court of the county of Montgomery

:

ISfow, therefore, we, C H. and J. K., of the town of Mohawk,
in said county, do hereby jointly and severally undertake that if

such appeal is dismissed, or if judgment is rendered against the-

appellant in the appellate court, and an execution issued there-

upon is returned wholly or partly unsatisfied, we, the said sure-

ties, will pay the amount of the judgment, or the portion thereof

remaining unsatisfied, not exceeding the sum of (one hundred dol-

lars) ; and also if the final order appealed from is affirmed, or

if the appeal is dismissed, the appellant will pay all sums which

the justice awards against him, upon the hearing after the de-

termination of the appeal as prescribed in section 3106 of the Code-

of Civil Procedure, not exceeding the sum of (fifty) dollars.

(Signatures of the sureties.)

(Add justification, acTcnowledgment, and approval.)

Form of Order Staying Proceedings, Etc.

(Title of the proceeding.)

On reading and filing the afiidavit of E. F., by which it ap-
pears that the said E. E. has taken an appeal to the County Court
of the county of Montgomery, from a final order made in the-

above-entitled proceeding on the 25th day of August, 1914, by
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A. B., a justice of the peace of the town of Mohawk in said county ;.

that said appeal has been perfected; and that security has been

given thereupon as prescribed in section 3105 of the Code of Civil

Procedure, and on motion of Y. & V., attorneys for said appellant,,

it is

Ordered, That the proceedings upon said final order be and
hereby are stayed until the further order of said County Court,

and that the animals seized in said proceeding be delivered to

the said appellant.

Dated August 27, 1914. Z. W.,

County Judge.

Upon the filing of this order with the justice the appellant is

forthwith entitled to the possession of the animal or animals seized.

Code of Civil Pro. § 3105.

Another form of undertaking is required when the appeal is

taken from a final order in a summary proceeding to recover real

property.

Where an appeal is taken from a final order, awarding delivery

of possession to the petitioner, which establishes that a lessee or

tenant holds over, after a default in payment of rent or from an

order or judgment affirming such final order, the issuing and exe-

cution of the warrant may be stayed by the order of the county

judge, and in the city and county of New York by a justice of the

Supreme Court, upon the appellant's giving the security required

to perfect the appeal, and to stay the execution of the order ap-

pealed from and also an undertaking to the petitioner, in a sum

and with sureties, approved by the county judge, or in the city

and county of New York by a justice of the Supreme Court, to

the effect that if, upon the appeal, a final determination is ren-

dered against the appellant, hp will pay all rents accruing or tO'

accrue upon the premises, or if there is no lease thereof, the value

of the use and occupation of the premises subsequent to the in-

stitution of the special proceedings. Code of Civil Pro. § 2262.

§ 3. Proceedings by Respondent on Receipt of Notice and

Undertaking.

After the appellant has perfected his appeal he has, ordinarily,,

no further duties to perform in the matter until the justice has

filed his return, or the time limited for filing the return has elapsed
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and the justice is in default. Put it is not so with the respondent.

If the appellant has given an undertaking to stay execution, the

respondent should at once inquire whether the sureties in the un-

dertaking are pecuniarily responsible, and able to answer to him

for such costs as may accrue not only upon the appeal then pend-

ing, but also upon such further appeals as may be taken thereafter.

If the sureties are not clearly responsible the attorney for the

respondent should serve upon the appellant's attorney a written

notice that the respondent excepts to the sufficiency of the sureties.

This should be done within ten days after the service of a copy of

the undertaking and a notice that it has been delivered to the jus-

tice or filed. The effect of this notice is to compel the sureties in

the undertaking given on taking the appeal, or other sureties in a

new undertaking to the same effect, to justify before the justice or

county judge or a referee appointed by the court, within ten days

thereafter, or in default of such justification, to deprive the ap-

pellant of the benefit of the undertaking given. When such notice

has been served the appellant's attorney must, within five days

thereafter, give to the attorney for the respondent at least five

days' notice of the time and place of justification. Code of Civil

Pro. § 1335. As the justification must take place within ten

days from the service of the notice that the respondent excepts

to the sufficiency of the sureties, the notice of justification must

be served at least five days before that time or it Avill be too late.

See Leivin v. Towhin, 51 App. Div. 477.

At the time and place specified in the notice the sureties in the

original undertaking, or the sureties in the new undertaking must
appear and justify. The proceedings upon the justification are

the same as upon the jtistification of sureties in an undertaking

given by a plaintiff or defendant in an action to recover a chattel.

These proceedings have been discussed in a preceding chapter and
the forms there given may readily be adapted to similar proceed-

ings on appeal. If the notice was given in due time and the

justice or county judge finds the sureties sufficient, he must in-

dorse his allowance of them upon the undertaking, or a copy there-

of, and notice of the allowance must be served upon the attorney

for the respondent. If the appellant fails to procure the allow-

ance of the sureties the effect is the same as if no undertakinar

had been given. Code of Civil Pro. § 1335. The respondent may
then issue an execution upon his judgment, if the judgment ap-

pealed from was in his favor; and if the appeal was for a new
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trial in the appellate court, may move for a dismissal of the appeal

for want of the undertaking required to render it effectual. The

same course is open where the sureties justify after the expiration

of ten days from the service of a notice of exception to the appel-

lant's sureties. Lewin v. Towbin, 51 App. Div. 477. An allow-

ance of the undertaking by default, after the expiration of the

statutory period, will not make valid that which the Code has de-

clared to be void. 76.

If the appellant commits a fraud upon the court by procuring

the allowance of an undertaking by an insolvent surety, knowing

him to be insolvent, the appeal may be dismissed. Elson v. Mur-

ray, 27 Hun, 536.

181
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CHAPTEE III.

STIPULATIOIT FOE EEVEKSAL, OE OFFEE OF JUDGMENT.

§ 1. Stipulation for Reversal.

If the case is one where the appellant is not entitled to or has

not demanded a new trial in the appellate court, the respondent

should make an early, careful, and impartial examination of the

whole case in order to determine whether he was justly entitled to

the judgment recovered by him before the justice, and whether it

is probable that errors were committed upon the trial that would

call for reversal of the judgment upon the hearing of the appeal.

If, on such examination, he reaches the conclusion that he cannot

sustain the judgment appealed from, he should prepare a stipula-

tion in writing to the effect that the judgment appealed from may
be reversed, with five dollars costs and disbursements of the appeal,

and serve the same upon the appellant, or his attorney, within

twenty days of the service upon the respondent of the notice of

appeal. Code of Civil Pro. § 3062.

Where such a stipulation has been so served no further steps

can be taken in such appeal except to enter judgment in pursuance

of the stipulation for its enforcement. lb.

This procedure is resorted to in cases where it is evident, on an

examination of all the proceedings in the court below, that the

judgment there rendered cannot, upon any theory, be sustained

upon the appeal. If the judgment can be sustained upon any
theory, although not the one upon which the case was tried, it is

not advisable to resort to this remedy. See Jackson v. Helmer, 73

App. Div. 134.

Form of Stipulation for a Reversal.

(Title of the cause?)

It is hereby stipulated by John Doe, the plaintiff in the above-

entitled action, that the judgment recovered by him against

Eichard Eoe, the defendant therein, before William Dawson, Esq.,

justice of the peace of the town of Mohawk, in the county of
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Montgomery, on the 2d day of September, 1914, for $31.45 dam-
ages and $2.40 costs, from which an appeal has been taken by said

defendant to the County Court of the county of Montgomery, may
be reversed with five dollars costs and the disbursements of said

appeal.

Dated this iVth day of September, 1914.

JOHN DOE,
Plaintiff.

If there are several respondents all must join in the stipulation.

This stipulation is not, in effect, an offer and requires no accept-

ance by the appellant. The statute seems to contemplate the entry

of a judgment of reversal by the clerk of the appellate court upon
the presentation to him of the stipulation of the respondent with-

out any direction for such entry by the court or county judge.

Unless the parties subsequently stipulate as to the amount of dis-

bursements which the respondent is entitled to include in his judg-

ment, they must be taxed by the clerk in the usual way. The
disbursements which the appellant is entitled to include in the

judgment are the costs and fee paid to the justice upon taking the

appeal, and the costs of the action before the justice which he

would have been entitled to recover if the judgment of the justice

had been in his favor. Code of Civil Pro. § 3060. The amount

of these disbursements may be established before the clerk on the

taxation of costs by affidavit of the respondent or his attorney. If

the justice's return has been filed, the amount of the respondent's

disbursements may be established by the return. The clerk will

make up the judgment-roll as in other cases.

§ 2. Offer of Judgment.

The stipulation for reversal authorized by section 3062 of the

Code and considered in the preceding section is applicable only in

a case where the appellant is not entitled to or has not demanded a

new trial in the appellate court.

Where the appeal is taken from a judgment for a sum of money

only, and the appellant is entitled, by statute, to a new trial in the

appellate court and has demanded such new trial in his notice of

appeal, either party may, within fifteen days after service of the

notice of appeal, serve upon the adverse party, or upon his at-

torney, a written offer to allow judgment to be entered in the

appellate court, in favor of either party, for a specified sum.
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If the offer is not accepted, it cannot be proved upon the trial.

If the party, within ten days after service of the order npon him,

serves upon the party making the same, or upon his attorney,

written notice that he accepts the offer, he must file it, with an

affidavit of service of the notice of acceptance, with the clerk of the

appellate court, who thereupon must enter judgment accordingly.

Where an offer is made as above provided, the party refusing to

accept the same will be liable for the costs of the appeal unless the

recovery is more favorable to him than the sum offered. If neither

party makes an offer, as above provided, the party in whose favor

the verdict, report, or decision in the appellate court is given, is

entitled to recover his costs upon the appeal. Code of Civil Pro.

§ 3070. "Costs, when awarded according to the provisions of this

section, shall be in amounts provided in section 3073 of this

article." Ih. This sentence was added to section 3070 by an

amendment in 1895. The effect of this amendment seems involved

in some doubt. See Fowler v. Bearing, 6 App. Div. 221. The
question of costs will be considered elsewhere.

The offer may be made by a party or by his attorney, and need
not be subscribed by the party in person. Sherman v. Shisler, 6

Misc. 203.

Form of Offer of Judgment,

TTassatt County Court.

Andeew McBeth, Respondent,

against

James McDuff, Appellant.

The above-named respondent hereby offers to allow judgment
to be rendered in his favor in this action in the County Court of
Nassau county, for the sum of one hundred dollars.

Dated September 8, 1914.

ANDEEW McBETII,
Respondent,

To James McDuff, Appellant.
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Notice of Acceptance,

{Title of the cause.)

SiE.— Take notice, that I hereby accept the offer of the respond-

ent, dated September 8, 1914, to allow judgment to be rendered

in his favor in this action in the County Court of Nassau county

for the sum of one hundred dollars.

Dated September 9, 1914.

Yours, etc.,

JAMES McDUFF,
Appellant.

To T. Z., Attorney for the Respondent, or.

To Andrew McBeth, Respondent.

Affidavit of Service.

(Title of the cause.)

( Venue. )

James McDuff, being duly sworn, says that he is the appellant

above named ; that on the 8th day of September, 1914, he received

from the above-named respondent, Andrew McBeth, the offer of

judgment hereto attached ; that thereafter and on the 9th day of

September, 1914, at Mineola, IST. Y., deponent personally served

upon said respondent a written notice of acceptance of said offer,

a copy whereof is hereto attached, by delivering said notice to said

respondent and leaving the same with him.

(Jurat.) (Signuture.)

In the forms above given the offer is made by the respondent and

accepted by the appellant. But the offer may be made by either

party and accepted by the adverse party.

The party in whose favor the judgment is entered on acceptance

of the offer is entitled to recover only his disbursements, among

which are the costs in the court below and the return fee of the

justice. Hollenhach v. Knapp, 42 Hun, 207 ; Smith v. Dederich,

18 Misc. 507.

Where an appeal is taken in a case in which a new trial in the

appellate court is a statutory right, and the appellant has demanded

such new trial in his notice of appeal, the action is deemed at

issue in the appellate court after the expiration of ten days from

the time of filing the justice's return. Code of Civil Pro. § 3071.
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Either party may, at any time after the action is deemed at

issue in the appellate court, and before the trial, serve upon the

adverse party, a written offer to allovr judgment to be taken against

him, for a sum, or property, or to the effect therein specified, with

or without costs. If there are two or more defendants, and the

action can be severed, a like offer may be made by one or more

defendants, against whom a separate judgment may be taken, and,

if it is accepted, the action becomes severed, and may proceed

against the other defendants, as if it had been originally com-

menced against them only. If the party receiving the offer, within

ten days thereafter, serves upon the adverse party, notice that he

accepts it, he may file it, with proof of acceptance ; and thereupon

the clerk must enter judgment accordingly. If the offer is not

thus accepted, it cannot be proved upon the trial ; and if the party,

to whom it was made, fails to obtain a more favorable judgment,

he cannot recover costs from the time of the offer, but must pay

costs from that time. Id. § 30Y2.

The forms given of an offer, acceptance, and proof of service of

notice of acceptance under section 3070 of the Code are equally

available as suggestions in proceedings under section 3072 of that

act
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CHAPTEK IV.

THE EETUEN ON APPEAL.

§ 1. Time of Making the Return.

A justice of the peace is under no obligation to make a return

on appeal until his statutory fee therefor has been paid or tendered.

Code of Civil Pro. § 3328. For making the return he is entitled

to a fee of two dollars. Id. § 3047. If this fee has been paid, and

the costs included in the judgment, he must, after ten and within

thirty days from the service of the notice of appeal and such pay-

ment, make a return to the appellate court, annex thereto the notice

of appeal, and the undertaking, if any has been delivered to him
or to his clerk, and file the same with the clerk of the appellate

court. Id. § 3053.

The return should be. filed within the time limited by the stat-

ute, although if made after that time has expired it will be as

valid as though made within the time limited. See Ex parte

Kellogg, 3 Cow. 372. On the other hand, there is nothing in the

statute to prevent the justice from making his return as soon after

the service of the notice of appeal upon him as he desires, although

before the expiration of ten days after such service. Lazarus v.

Ludwig, 17 Misc. 365. The provisions as to the time of the return

are merely directory, and a return made within ten days after

service of the notice of appeal is not premature. II). If there is

nothing before an appellate court to show when the return was

filed, it will be presumed that the justice followed section 3053 of

the Code and filed the return "after ten and within thirty days

from the service of the notice of appeal." Zoller v. Smith, 45

Hun, 319.

Where the justice has gone out of office, he must, nevertheless,

make a return in the same manner, and his return has the same

effect, as if he remained in office. Code of Civil Pro. § 3054. So

where the justice has removed to another county of the State, the

appellate court may compel him to make the return as if he was

still within the county where the judgment was rendered. Id.

§ 3055.
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§ 2. Contents of the Return.

The requirements as to the contents of the return will depend,

to some extent, upon the character of the appeal. If the appeal is

taken in a case in which the appellant has a statutory right to a

new trial in the appellate court, and has demanded such new trial

in his notice of appeal, the justice must return the summons to-

gether with each warrant of attachment, order of arrest, or requisi-

tion to replevy, or execution granted by him in the action, with

proof of the service thereof; the pleadings, or copies thereof; the

proceedings upon the trial, and the judgment, with a brief state-

ment of the amount and nature of the claims litigated by the

parties. But he need not return the evidence, or any part thereof,

unless he is required to do so by the special order of the appellate

court. Code of Civil Pro. § 3053. An amended complaint filed

after the rendition of judgment by a justice of the peace, should

not, in the absence of a stipulation, be included in the return on

appeal. Smith v. Smith, 133 App. Div. 457.

If the appeal is not taken for the purpose of obtaining a new
trial in a case wherein the appellant is entitled to it by statute, the

return must contain all the proceedings, including the evidence

and the judgment. Ih. The justice should return all the evidence

in the case; and if the return sets forth the evidence in detail, it

will be presumed that he has done so, unless the contrary distinctly

appears. Orcutt v. Cahill, 24 N. Y. 578 ; Hance v. Cayuga &
Susquehanna B. R. Co. 26 N. Y. 428.

The statute expressly requires that the justice shall return all

the proceedings. It should appear from the return how the action

was commenced, whether by voluntarily joining issue without the
service of a summons or by the service of a summons ; and if by
service of the summons, when the summons was issued, served, and
returned; the time and place of joining issue; the nature of the
pleadings; the various adjournments and upon whose motion the

same were granted ; the time and place of trial ; the evidence given
and the disposition of the various questions and objections arising
during such trial; the verdict of the jury, if any; the judgment
and the time of its rendition ; and the time when the appeal papers
were served. The return is intended to be a complete and au-
thentic report of all the material proceedings in the court below

;

and no return will be such as the law demands unless it complies
with this requirement. It is the respondent's duty to see that tho
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justice complies with the requirements of the statute and that the
return contains all the evidence given on the trial. Cromwell v.

Hall, 88 Hun, 617. See Halpin v. Phenix Ins. Co. 116 IST. Y,
105.

A return will he defective when it does not make any reference

to any process issued in the cause, nor mention any date of the

appearance of the parties, or of the trial, but merely sets forth

the pleadings and the evidence, and that a judgment was rendered

on a day specified. Peters v. Diossy, 3 E. D. Smith, 115.

The return ought either to state the substance of the pleadings

of the respective parties, or to set forth copies of them.

In Roulston v. McClelland, 2 E. D. Smith, 60, 61, the court

said: "The return in this case does not inform us of the nature

of the action, what was the ground of complaint, nor what was the

issue between the parties; and no arguments are submitted from
which we can infer what was the precise point in contest before

the court below.

"The justice appears to have rendered judgment against the

defendant for the value of certain goods. We might, with great

propriety, declinfe reviewing that judgment, where nothing is be-

fore us but the evidence in the cause, upon which the broad ques-

tion is presented, whether that evidence would warrant any judg-

ment against the defendant under any supposable state of the

pleadings, or upon any possible issues between the parties. We are

not willing to sanction such a precedent. The return is grossly

imperfect, and a review of a case in appeal, without the pleadings

before us, must, in general, be to a great extent a review founded

in conjecture."

If a return does not state the substance of the pleadings, nor

set them out, a copy of them ought to be annexed to it and

referred to in such return. Spring v. Baker, 1 Hilt. 526. And see

Smith V. Van Brunt, 2 E. D. Smith, 534.

Where a return shows that important questions were raised as

to the admissibility of evidence in the court below, but it does

not disclose what disposition was made of such questions, the

appellate court may, and usually will, allow the appeal to stand

over for the purpose of procuring a further return. Matthews v.

Fiestel, 2 E. D. Smith, 91. And upon the coming in of such

further return the court will render judgment upon the questions

involved in the appeal. Ih.

A return ought to show what judgment, if any, was rendered in
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the court below, and if it omits to do this, the appeal will be dis-

missed. Wooddde v. Pender, 2 E. D. Smith, 390. This, how-

ever, need not be done by any particular phraseology, for if the

court can satisfactorily determine what judgment was rendered,

this will be sufficient. Slamrni v. Buckley, 29 Barb. 289.

The statutory provision that the evidence shall be returned,

requires that documentary evidence used on the trial below shall

be returned as well as the oral evidence. Ogden v. Sanderson, 3

E. D. Smith, 167.

The proper way to furnish such evidence is by returning a true

copy of the document with the return, and referring therein to

such copy as a part of the return filed.

Where a justice omits to return material documentary evidence,

the appellate court will not decide the appeal without it, but will

order the cause to stand over until it can be returned. Taylor v.

Mayor, etc. of New York, 4 E. D. Smith, 559 ; Foley v. Alger, 4

E. D. Smith, 719. But where it is entirely clear that the omitted

paper would not have any effect upon the decision of the appellate

court, that court will not order the cause to stand over for its

return, nor even order it to be returned on application for an

amended return to that effect. Keeler v. Adams, 3 Gaines, 84.

Where a paper or a document is annexed to a return, and is not

included in it, there must be some reference in the return to such

paper or document, or it will not be considered as a part of it.

Spring v. Baker, 1 Hilt. 526. But where the return refers ex-

plicitly to a paper as a part of the proceedings, and it is returned

with the return, it will be considered as a part of the return

although not annexed to it. Stolp v. Yan Cortland, 3 Wend. 492.

All material facts ought to be stated in the body of the return, and
it is not a proper practice to add them by way of a postscript or

memorandum. Logue v. Gillick, 1 E. D. Smith, 398.

Where a justice omits to return papers or documents which
were introduced as evidence in the court below, the return is imper-

fect, and the parties ought not to bring the cause on for argument,

but procure a further return. McAllister v. Sexton, 4 E. D.
Smith, 41. The return ought to contain within itself a complete

history of the entire proceedings in the court below, without refer-

ence to any extrinsic papers. And where an affidavit was formerly

used as the foundation for a certiorari, it was held that the jus-

tice's return was not sufficient when it adopted such affidavit, and
stated that the facts therein contained were substantially true.
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Mann v. Swift, 3 Cow. 61. It is the duty of the justice to take

full minutes of the evidence and proceedings, and he will not be

excused for returning such evidence and proceedings on the ground

that he omitted to take minutes. Schuyler v. Warner, 1 Cow. 59.

The return ought also to show that the justice had jurisdiction

of the person of the defendant, and of the subject-matter of the

action, when the defendant did not appear in the action below

;

and in such a case if the action is commenced by summons, but the

return does not show that the summons stated any place of appear-

ance, or that the constable's return stated any time of the service

of the process, the judgment will be reversed. Stewart v. Smith,

lY Wend. 517.

A return ought also to show that the proceedings below were

regular, and that there was a compliance with statutory require-

ments in matters of practice; and if it should clearly appear that

a cause was tried by a jury, and that they retired to deliberate

without a constable being sworn to attend them, the judgment

would be reversed. Douglass v. Blachburn, 14 Barb. 381 ; Hatch

V. Mann. 9 Wen. 262.

A justice's return need not be under seal ; it is as valid without

it as with it; and the justice will be as liable for a false return as

though it had been sealed. Scott v. Rushman, 1 Cow. 212.

A justice is not required to make any return in relation to mat-

ters which did not occur within his knowledge, as in the case of

the misconduct of a jury after they have retired to deliberate upon

their verdict. Anon. 3 Caines, 106. Such matters are to be

assigned as error in fact, and decided upon affidavits or such

other evidence as may be required. The practice as to error in

fact will be fully explained in a subsequent place.

The law does not permit a justice to make a motion to quash an

appeal for irregularities. It is his duty to obey the notice by

returning what can be legally required of him, and by omitting

what he is not bound by law to return. Van Patten v. Ovderhirk,

2 Johns. Cas. 108.

A recital in a return that an action was commenced on a par-

ticular day is not sufficient proof that it was commenced in time

to save the demand sued on from the Statute of Limitations.

Cornell v. Moulton, 3 Denio, 12 ; McGraw v. Walker, 2 Hilt. 404.

Such a fact must be proved before the justice like any other fact,

and the evidence of it returned. Ih. In the absence of such proof

showing when the summons was issued or actually delivered for
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service, the legal intendment will be that the action was com-

menced on the day of the service of the summons. lb.

The return should be drawn by the justice or by some one acting,

under his direction or dictation. It is permissible for a justice

to obtain assistance in drawing the return so long as the completed

instrument is in point of fact the return of the justice and not of

the person or persons employed as assistants. See Philips v.

Caswell, 4 Cow. 505 ; Smith v. Johnson, 30 How. 374. See also'

Hunter v. Graves, 4 Cow. 537. But the justice should never

employ the attorney for the appellant to draw the return. See

Fox v. Johnson, 3 Cow. 20. See also Budd v. Baker, 7 Johns.

548. The return of a justice was not filed until more than a

year after judgment for plaintiff had been rendered, and then was.

prepared under his supervision by the clerk of the attorney for the

appellant, and the justice swore that the return was correct except,

as to when and how the objections, some of which were to a com-

mission to take testimony, were made, as to which he could not

recollect. It being requisite that objections to a commission be

specific, and taken when the commission is applied for, and the

preparing of a return by the attorney for the appellant, except

in the capacity of a mere amanuensis, being objectionable,—Held
that the return must be set aside. Van Slyke v. Disbrow, 117 N.
Y. Supp. 620.

The return when drawn may follow substantially one of the

following forms, according to the nature of the appeal, the blanks,

being filled

:

Return where a New Trial is not Demanded.

In Justice's Court.

John Dob

against

EicHARD Roe.

Before
, Justice.

Eeturn on appeal.

To the County Court of County:

In pursuance of the notice of appeal hereto annexed, and marked'

"Exhibit A," which was served on me the .... day of ^
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^nd in compliance with the provisions of section 3053 of the Code
of Civil Procedure, I, , a justice of the peace of the town

of in said county, do hereby certify and return to said

•court, that on the .... day of , 1914, at the request of

the plaintiff above named, I issued a summons, dated on that day,

directed to any constable of county, commanding him to

summon- Eichard Eoe to appear before me at my office in

on the .... day of , 1914, at 10 o'clock, a. m., to answer

the complaint of John Doe in a civil action; that said summons
is hereto annexed and marked "Exhibit B."

That on the return day of said summons it was duly returned to

Tne by , a constable of said county, with a return indorsed

thereon signed by him that tlie said summons was personally

;served on Eichard Eoe on the .... day of , 1914, as ap-

pears by Exhibit B.

That at the time and place specified in said summons for the

return thereof, to wit, on the .... day of , 1914, the

plaintiff appeared in person, and the defendant appeared in person

-and by , his attorney, and joined issue.

The plaintiff complained orally upon a promissory note, dated

,
purporting to have been made by the defendant, for the

isum of $100, payable to the plaintiff on demand.

The defendant filed an answer in writing, hereto annexed and

marked "Exhibit C," denying each and every allegation contained

in the plaintiff's complaint; alleging payment of said note, and

;setting up a counterclaim for goods, wares, and merchandise al-

leged to have been sold and delivered by the defendant to the

plaintiff at his request to the value of $100.

The defendant thereupon demanded a jury trial of the issues

rso joined and paid me the statutory fees for the attendance of

each person to be summoned as a juror and for the jurors to serve

upon the trial, together with the fees of the constable for notifying

the persons who should be drawn as jurors; whereupon I forth-

with openly drew from the box kept for that purpose, containing

the names of persons returned as jurors of the town, the names

of twelve persons to be summoned as jurors, inserted said names

in a venire returnable at my office in said town on the .... day

of , 1914, at 10 o'clock in the forenoon, delivered said

venire to said constable together with the fees paid to me as afore-

said by the defendant, and adjourned the trial of the caiTse, upon

my own motion, to the time and place mentioned in said venire;
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and that said venire is hereto annexed and marked "Exhibit D."'

That on the return day of said venire the said constable made

a return thereto that he had notified all the persons therein named ;,

and both the plaintiff and defendant, with their counsel, having

appeared before me at the time and place to which the cause was

adjourned as aforesaid, to wit, at my office on the .... day of

, 1914, and the twelve jurors so summoned having also-

appeared at that time and place, the following were duly drawn

and sworn as jurors to the issues in said action, viz. : {Insert th&

na/tnes of the jurors.)

On the trial the plaintiff called A. B. as a witness who, being

duly sworn, testified: {Here set out the evidence in full, either

on the direct or the cross-exa7nination.)

The plaintiff then called C. D. as a witness, who testified : {Set-

out the evidence.)

The plaintiff then rested his case, and the defendant moved for

a nonsuit on the following grounds': {State the growids explicitly

and fully.)

The motion for a nonsuit was denied, and the defendant excepted

to my decision.

E. E. was then called as a witness by the defendant, duly sworn,

and asked the following question: {State the question), which was

objected to by the plaintiff upon the following grounds: {State the

grounds of objection) ; the objection was sustained by me, and to-

this ruling the defendant excepted.

The defendant then called G. H. as a witness, who being sworn,,

testified that {state his evidence).

The plaintiff then recalled A. B., who testified {Set out his testi-

mony).

ITeither party offered any further evidence and the foregoing is-

substantially all the evidence given on the trial of said action.

The counsel for the respective parties then summed up the cause-

to the jury, after which the cause was submitted to the jury, wha
retired to the juryroom for deliberation under charge of a con-

stable duly sworn for that purpose, and afterward returned into-

court and announced that they had agreed upon a verdict, and

after being called by me and severally answering to their names,,

the said jury publicly announced as their verdict that they found

in favor of the plaintiff for $112.35, which verdict I entered in-

my docket.

I thereupon taxed the costs of the plaintiff at , as fol-



THE KETUEN" ON APPEAL. 2895

lows: (State the items), and the defendant's costs at

(state the items) ; and thereupon I did immediately and upon the

same day render judgment in favor of the said plaintiff and against

the said defendant for $112.35 damages, and costs of the

action.

(If the cause was tried hy the justice without a jury, state the

fact, and the time and manner of rendering judgment, omitting

foregoing statements as to the jury trial.)

I also certify that when the notice of appeal hereto annexed was
served upon me, the defendant paid to me the costs included in

said judgment and two dollars as the fee for making this return.

Dated , 1914. (Signature and official title.)

Return Where a New Trial is Demanded.

(Title of the cause.)

In pursuance of the notice of appeal hereto annexed, and in

compliance with the provisions of section 3053 of the Code of

Civil Procedure, I, , a justice of the peace of the

town of , county of , do hereby certify and

return to said court that the following proceedings were had before

me in the above-entitled action.

On the day of , 1914, at the request of the

plaintiff I issued a summons of which the following is a copy:

(Set out a copy of the summons.)

On or before the return day thereof said summons was returned

to me by , a constable of said county, with the follow-

ing return indorsed thereon: (Set out a copy of the return.)

On the return day of said summons and at the time and place

specified therein for the return thereof and the appearance of

the parties, the above-named parties personally appeared.

The plaintiff complained as follows: (Set out a copy of the

complaint.

)

The defendant answered as follows: (Set out a copy of the

answer.)

The cause was then adjourned by consent of the parties to the

day of , 1914, at my office in said town, at

which time and place the cause was tried before me without a

jury.

The plaintiff sought to recover for goods, wares, and merchan-

dice claimed to have been sold by him to the defendant at his
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request to the value of $150. The defendant denied the right of

the plaintiff to recover the sum so claimed, or any part thereof,

upon the ground that the goods had been fully paid for, and also

claimed to have a counterclaim against the plaintiff to the amount

of $100 for services rendered by the defendant as a physician, for

the plaintiff and his family, at the plaintiff's request, for which

services he claimed to be entitled to judgment. Both parties in-

troduced evidence upon the claims so made by them, and at the

close of the testimony, on the same day submitted the cause to

me for decision. I thereupon taxed the plaintiff's costs at $2.40

(set out the items) and the defendant's costs at $1.30 (set out the

items), and on the day of , 1914, I rendered

judgment for the plaintiff and against the defendant for $75.98

damages and $2.40 costs, in all for $78.38, and entered the said

judgment in my docket-book.

On the day of , 1914, the defendant served

the annexed notice of appeal upon me, and at the same time paid

to me $2.40, the costs entered in said judgment, and $2 as my
fee for making this return, and also delivered to me the under-

taking hereto annexed, vphich was duly approved by me as to the

sufficiency of the sureties therein, as appears by the indorsement
made by me thereon.

Dated
, 1914. (Signature and official title.)

The return made by the justice should be filed with the clerk

of his county after ten and within thirty days from the service

of the notice of appeal. Code of Civil Pro. § 3053.

§ 3. Conclusiveness of the Return.

The return made by the justice is the record of the evidence
and proceedings in the court below, and, being an ofiicial act, it

is held to be conclusive as to what occurred there. Smith v. John-
son, 30 How. 374; Barber v. Stettheimer, 13 Hun, 198.

The operation of this rule is to exclude all extrinsic evidence
which may be offered for the purpose of contradicting the return,
or of adding to or diminishing the facts stated in it. There are
some cases in which a return is required to be made, and yet ex-
trinsic evidence is admissible in determining some of the ques-
tions involved in the appeals. But even when such evidence is ad-
mitted, it is not done in violation of the rule already stated. The
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return is still conchisive as to the matters stated in it, but the

allegations of error are founded upon matters which are not

properly a subject to be included in the return. When error in

fact is assigned, or when a default has been taken and a new trial

is the relief sought, it will be proper to use affidavits for the pur-

pose of showing the true facts in the case. And even oral evi-

dence is admissible for the same purpose. Code of Civil Pro.

§ 3057. There are some cases, also, in which no return is made,

and the facts are proved by other evidence. But where a return

is made, and relief is sought in relation to matters which are prop-

erly a subject of return by the justice, his return as to those facts

or matters is entirely conclusive. This is illustrated by numerous

cases, a few of which will be noticed. The return of the justice

furnishes the proper evidence to the appellate court, of the date of

the rendition and entry of the justice's judgment, and will control

over the formal statement in the printed case. Brdman v. Upha/m,

70 App. Div. 315.

In the first place the return cannot be contradicted by showing

that it is untrue, or that it states more than really occurred. If

a justice's return states that four defendants were impleaded as

defendants, and that they joined issue in the action, evidence

will not be admissible on the trial in the County Court to show

that only two of the defendants were brought into court. Bates

V. Conlcling, 10 Wend. 389.

A return is so far conclusive that it cannot be contradicted by

an assignment of "errors, even when the errors assigned relate to

a question of jurisdiction, if the return affirmatively states that

jurisdiction exists. Haines v. Judges of Westchester, 20 Wend.

625.

Where the return states the manner in which the cause was

tried, the questions made, the offers proposed, and the proceed-

ings had, it is conclusive as to these matters, and affidavits are

not admissible to contradict the return. Spence v. Beclc, 1 Hilt.

276 ; Beehe v. Roberts, 3 E. D. Smith, 195. Where the parties

have not, as to a dispute whether the payment of $1.50 was applied

to wages or for personal property, followed closely the tenor of the

pleadings, no objection having been made, the justice's findings of

fact will not be disturbed. on appeal. Memagh v. Nichols, 132

App. Div. 509. The aggrieved party should move to correct the

matters by an amended return, lb. And soe Rawson v. Adams,

17 Johns. 130.

182
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Where the return is defective and does not state the facts relied

upon as showing error, the remedy is by procuring an amended

return which will show them.

Where important matter is omitted in the return, the party

aggrieved should cause it to be amended, and affidavits may be

used as the foundation of an order directing a more full and

specific return. Lynsky v. Pendegrast, 2 E. D. Smith, 43.

Such a motion is the only remedy for correcting the return,

and if the party proceeds to argument without procuring an

amendment he will be bound by the facts stated in the return.

Capewell v. Armshij, 2 E. D. Smith, 180. Where, on appeal

from a justice of the peace, the return showed that judgment was

rendered on a verified complaint, but, on motion by plaintiffs for

an amended return, supported by the affidavit of the justice, it

appeared that judgment was in fact rendered on oral testimony,

the motion should have been granted. Pitkin v. Clijford, 118

App. Div. 509.

If exceptions were taken to rulings made by the court below,

and these are not stated in the return, an amended return must

be procured which sets them out, for affidavits are not admissible

for the purpose of proving their existence. Hyland v. Sherman, 2

E. D. Smith, 235 ; Rawson v. Grow, 4 E. D. Smith, 18.

It is of no consequence how many erroneous rulings or de-

cisions a justice may make, if they do not appear in the return,

since the court will not look into affidavits for the proof of their

existence, and if a party neglects to procure an amended or further

return which shows them, the judgment will be affirmed. Trust v.

Delaplaine, 3 E. D. Smith, 23 9; Kilpatrich v. Carr, 3 Abb. 117.

Where the alleged error consists in the disallowance of ques-

tions proposed in the court below, by the appellant, he should be

careful to see that the questions and rulings are set out in the

return, or he will lose the benefit of them. Peck v. Riclimond,

2 E. D. Smith, 381, 383.

§ 4. Compelling a Return or Further or Amended Return.

If the return is defective, the appellate court may direct the

justice to make a further or amended return, as often as is neces-

sary. The appellate court may compel the justice, by attachment,

to make and file a return, or a further or amended return. The
court is always open for those purposes. Where the justice has
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removed to another county of the State, the appellate court may
compel him to make the return, as if he was still within the county

where the judgment was rendered. Code of Civil Pro. § 3055.

The power of the appellate court to proceed against a justice by
attachment to compel him to make a return existed under the Ee-

vised Statutes and under the former Code. The power to punish

him by fine and imprisonment for his neglect of duty is conferred

upon the appellate court, in general terms, by section 753 of the

Judiciary Law. The proceeding by attachment against the jus-

tice for his neglect of duty is in the nature of a proceeding to

punish a contempt of court, other than a criminal contempt, and

the practice in such proceeding is, therefore, regulated by the

Judiciary Law, sees. 754-781.

The cases are so rare in which a justice of the peace has omitted

to make any return, that it is deemed inexpedient to state at

length and in detail the practice upon this special proceeding which

is only incidentally connected with the general subject of appeals.

Defective or incomplete returns are comparatively common; but,

as they usually owe their defects to inadvertence or inexperience,

it is rarely necessary to go beyond an order for a further or

amended return to induce the justice to correct the error and

comply with the law. And, for the reasons stated, the practice

here discussed will be confined to the ordinary and usual pro-

ceedings to obtain an amended or further return, leaving the prac-

tice in further proceedings, to punish the possible disobedience

of the order by process for contempt, to be gathered by the prac-

titioner from the ample provisions of sections 754 to 781 of the

Judiciary Law, when the occasion for such investigation shall

arise. But it is to be noted that the like power exists to punish

for. a refusal or omission to make an amended return, when that

has been ordered, as for a refusal to make any return. Code

of Civil Pro. § 3055.

When a return has been made and filed in the clerk's office, it is

the duty of both parties to promptly examine it for the purpose

of ascertaining whether it is defective or omissive in any particu-

lar. Vigilance in protecting a party's legal rights is as important

here as elsewhere in legal proceedings. If the return is found to

be complete and satisfactory, nothing remains to be done but to

bring the cause on for a hearing and determination; but if it is

found to be defective, the party desiring to have it amended should

promptly make a motion for that purpose, and, as we have al-
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ready seen, the court is always open for this purpose. Either party

is entitled to an amended or further return when that is required,

and, therefore, either party may apply for it by motion.

When the application is made to the County Court, it may be

made at any reasonable time before the cause is argued, unless

some rule of that court requires the application to be made within

some prescribed time. But when the county judge is incapacitated

from hearing the cause, and he certifies it into the Supreme Court,

the notice for the application must be given within twenty days

after the date of the county judge's certificate, or it will be too

late. Eule 46 of Supreme Court.

The statute requires the original return to be filed, and for that

reason no motion for an amended return need be made until that

has been done. And the court would not, probably, before that

time, entertain a motion for an amended return. Fish v. Ferris,

3 E. D. Smith, 568, 569.

There may be instances in which it will be apparent, from the

face of the return, that it is defective, and in that case the court

may order a further or amended return, without other proof, upon

the mere production of the original return. But it is almost in-

variably the case that proof of the defects or omissions must be

made by affidavits. Such affidavits are always a sufficient founda-

tion for a motion for an amended return, if they contain facts

sufficient to authorize or require such amendment to be made.

Lynslcy v. Pendegrast, 2 E. D. Smith, 43.

As a general rule, a motion for an amended return ought to be

made before the cause is brought to argument ; and if a party

should bring the case to a hearing upon his own notice, before

procuring an amended return, the court might refuse to entertain

the motion at that stage of the action. But, notwithstanding that,

the mere fact of noticing the cause and bringing it on for argu-

ment does not, in any manner, deprive the court of the power of

ordering the cause to stand over, for the purpose of hearing an

application for an amendment of the return, and where it is evi-

dent that justice will be promoted by suspending the argument
and ordering the cause to stand over for an amendment of the

return, the courts will sometimes pursue that course. Foley v.

Alger, 4 E. D. Smith, 719 ; Matthews v. Fiestel, 2 E. D. Smith,

91. Such a practice is not, however, to be encouraged, since it

encourages negligence; and the proper corrective is to require the

payment of costs for the favor especially when it is evident that
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the omission to move in due season was the result of inexcusable

negligence.

The power to order an amended return is not limited, and,

therefore, the County Court may order such a return as frequently

as the case may require it, and until the return is as complete as

either party may be entitled to have it, upon the proofs made.

In those cases which are heard and decided upon the facts ap-

pearing on the face of the return, it will be best, as a general rule,

to allow amendments liberally, when the facts proved will author-

ize such a course.

Magistrates sometimes omit matters which seem to them unim-

portant, while one of the parties may deem them of great value

as a part of the case. Such omissions are, usually, unintentional

;

but there are cases in which the aggrieved party believes that de-

sign had quite as much influence in producing the result as any

other cause. Such suspicions may be well or ill founded, but, how-

ever that may be, the applicant is entitled to be fully heard upon

the merits of the question whether the return is really emissive in

material particulars.

A party who believes, or knows, that a return is defective, ought

not to bring it on for a hearing ; for, as we have already seen, the

return is conclusive as to the facts stated; and it will also be

presumed to contain all that transpired below, unless the contrary

appears from the return itself; and if the party brings the cause

to a hearing upon such a return, he will be compelled to abide

by what it contains, unless the court should order it to stand over

for amendment, which, in some cases, is done for the furtherance

of justice.

When an application is made for an amended return, the court

ought to examine the matters in respect to which a further or

amended return is sought, and the application should be refused

in respect to whatever is irrelevant, or is not material and im-

portant to the questions presented for review. Onderdonh v.

Ranlett, 3 Hill, 323, 329.

A motion for an order for an amended return will be denied

when it is evident, from the return, that the judgment must be

reversed, even if the amendment were ordered. WigMman v.

Clapp, 2 Cow. 517. So, where a motion is made by a respondent

for amendment, the motion will be denied where it appears by

the appellant's afiidavits, and by the balance of proof, that the

amendment sought is incorrect in point of fact. lb.
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The court will not order the return of a notice, or other paper,

which cannot affect the decision upon the appeal. Keeler v.

AdamSj 3 Gaines, 84. And an afiidavit, which is made for the

purpose of procuring an amended return, must state wherein the

errors consist, so that the court may see whether they are material

or not. Leonard v. Sunderlin, 3 Gaines, 136.

An appellate court does not compel a justice to return any par-

ticular fact as true or false, but merely whether alleged facts are

true or untrue. In one case (Palmer v. Peck, 2 Gow. 461), it

was moved that a justice should amend his return, by stating cer-

tain things and omitting or denying others, but the court denied

the motion, and said: "We never direct the justice to return

that such a thing is true or otherwise, but merely order him to

supply defects by stating whether the matters to which he is legally

called upon to return, and to which he has omitted to answer, be

true or false."

Where an order for an amended return is granted by a Gounty
Gourt, the return is not complete or perfect until such amended
return has been made and filed, and the cause cannot properly

be placed tipon the calendar before that time. People v. County
Judge of Clinton County, 13 How. 277. And if, in such a case

the County Gourt dismisses the appeal for want of prosecution,

before the amended return has been filed, the proceeding will be

irregular and void, and a mandamus will be issued by the Su-

preme Gourt compelling the Gounty Gourt to reinstate the case

and proceed to render a judgment. lb.

Where a return is silent in relation to the matters relied upon
as the grounds of reversing the judgment rendered below, it is

the duty of the appellant to procure an amended return which
will show the alleged errors. Baum v. Tarpenny, 3 Hill, 75 ; War-
ring V. Loomis, 4 Barb. 485 ; Stafford v. Williams, 4 Denio, 182,

183; Capewell v. Ormsby, 2 E. D. Smith, 180; Rawson v. Groiv,

4 E. D. Smith, 18.

Where evidence was ruled out in the court below, and neither
the evidence nor its substance appears in the return, the appellate

court will not inquire into its relevancy, but will assume that the
decision of the court below was correct. Berry v. Mayhew, 1
Daly, 54; Dainese v. Allen, 4 Jones & Sp. 98, 45 How. 430, 14
Abb. ISr. S. 363. If the evidence contained in the return, on an
appeal upon questions of law only, will not support the judgment
appealed from, and there was other evidence given upon the trial
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it is the duty of the respondent to cause such evidence to be in-

serted in the justice's return. Cromwell v. Hall, 88 Hun, 617.

The statute does not prescribe any time within which an
amended return must be made and filed ; and, for that reason, the

order requiring an amended return should specify the time within

which it must be done. And if the justice fails to comply with

such order, he will be liable to attachment in the same manner as

for a neglect or refusal to make and file the original return.

On a motion for an amended return, it is not necessary to serve

any notice of the motion, or any copies of the moving afiidavits

upon the justice. It is sufficient to serve those upon the opposite

party. But when an order for an amended return has been ob-

tained, a copy of such order must be served upon the justice. This

must be done for the purpose of enabling the justice to know pre-

cisely in what particulars he is required to amend his previous

return. EuU information ought to be given to the justice of those

matters or defects which are complained of as omissions, imper-

fections, or errors in the return.

If a return is defective on account of some mistake made by

the justice, either in omitting or in erroneously stating material

matters, he may apply to the County Court for leave to correct or

amend his return. And, in one case, a justice was permitted to

make the application, even after the cause had been noticed for

argument, upon his affidavit that a gross imposition had been prac-

ticed upon him. Simpson v. Carter, 5 Johns. 350. In such a

•case the cause will be ordered to stand over for the purpose of

allowing the justice to make an application to the court for leave

to amend or correct his return. Ih. ITotice of the motion, and

copies of the affidavits upon which the motion is founded, must

be served upon the attorney for the appellant. lb. If the error

was caused by the acts of the respondent's attorney, there is the

same reason for requiring a similar practice upon the justice's

application. After the original return has been filed, the justice

is not at liberty to volunteer an amended or supplementary return,

but must obtain leave of the appellate court for that purpose.

Barker v. Webster, Superior Court, Buffalo, cited 2 Clint. Dig.

1970.

Where the court thought that its decision might depend upon

the construction of a lease which was read in evidence below, but

not set forth in the return, the court, of its own motion, ordered;

the justice to amend the return by setting forth a copy of the
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lease. Howland v. Miller, Superior Court, Buffalo, cited 2 Clint.

Dig. 1970. In such a case, if the argument had commenced, the

court would suspend the hearing until the amended return was

made and filed.

If the return of a justice is evasive, and his conduct is disin-

genuous, the court will order him to amend it, and require him

to pay the costs of the application, upon a proper motion for that

purpose, if a proper notice of the application is given to him.

Bird V. Silsbie, 1 Cow. 582.

On a motion for an order requiring a justice to amend his re-

turn, one party read a certificate from the justice corroborative of

the moving papers ; but the other party read an affidavit made by

the justice contradictory of the certificate, and explanatory of the

manner in which it was given, and it was held that the affidavit

ought to outweigh the certificate. Keeler v. Adam^, 3 Caines, 84.

Form of Additional Return Made hy Justice Voluntarily.

To the County Court of Cayuga County:

In pursuance of the notice of appeal heretofore served upon me,

and now on file in the office of the clerk of Cayuga county, and in

obedience to the law, I do hereby make a further return in the

action in which John Doe is plaintiff and Richard Eoe defend-

ant, and do certify and return that I accidentally omitted to state

the evidence of A. B., a witness sworn in behalf of the said John
Doe, on the said trial before me ; and that said A. B. testified on
the trial as follows: (State the evidence in the usual manner.)
I do further certify and return that, after the evidence had been
closed and the cause summed up by the counsel for the respective

parties, I charged the jury as follows: {State the svhstaniial

parts of the charge given.)

{Date.) KICHARDSON P. CLAEK,
Justice.

In such an additional return the essential point is to supply
the defects or to correct the errors in the return previously made
in the cause. In doing this, care should be taken to return fully

and particularly all such matters as are necessary to constitute a
full return.

. In most of the cases in which an amended return is sought, the
motion is founded upon affidavits made or furnished by the party
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who desires an amendment of the return. The essential features,

of such an affidavit are that it sets forth truly, fully, and par-

ticularly the points, matters, or things in which it is claimed that

the original return is defective. A general form for an affidavit

will be here given ; but the particulars in which a return may be

defective are so numerous that scarcely any two cases will be simi-

lar in the facts forming a ground of the motion. Eor this rea-

son, any form which may be given will merely serve as an outline,,

which must be filled up according to the circumstances of each par-

ticular case.

General Form of Affidavit for an Amended Return.

Seneca County Couet.

John Doe, Respondent,

against

EicHAED EoE, Appellant.

Seneca County, ss.

Eichard Eoe, being duly sworn, says that he is the appellant

in the above-entitled cause ; that a judgment was rendered against

the depondent in an action tried before E. P. C, Esq., a justice of

the peace of said county, in which John Doe was plaintiff and de-

ponent was defendant; that deponent has duly taken and per-

fected an appeal from said judgment to the County Court of Sen-

eca county; that E. P. C, the justice who tried the said cause in

the court below, has made and filed a return in obedience to the

notice of appeal served upon him, which return was filed in the

Seneca county clerk's office on the day of
,

^

And deponent says that said return is omissive and defective in

several material particulars, and, among other things, it omits to.

state that this deponent duly made an application to adjourn the

trial of the said cause while the same was pending before said'

justice; that this deponent made due proof and offered sufficient
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security to entitle him to an adjournment of the same, and that

said justice improperly refused to grant the adjournment sought.

And deponent further says, that, on the application for such ad-

journment, he was duly sworn by the said justice, and testified

to the following facts: {State fully such facts as were sworn to,

hut omitted in the return) ; that this deponent also proved, by L.

J. S., the following facts: {State the facts) ; that this deponent

also offered to give such an undertaking as may be by law required

for an adjournment in such an action, and that he offered L. J. S.

and F. B. as sureties in said undertaking, which sureties were

abundantly responsible and were legally capable of becoming such

sureties. And deponent further says, that said justice rejected

both of said sureties, and denied the application for an adjourn-

ment, and that such decision is one of the grounds upon which
this appeal is founded.

EICHAED EOE.
Subscribed and sworn before me,

this .... day of

P. W. P.,

Justice.

Such an affidavit ought to be folioed as is the practice in courts

of record. After completing it, the proper copies must be made
for service upon the opposite party, and for proving service there-

of. If other affidavits are required beside those made by the party,

let them be prepared and copies of them made for service. After
the affidavits are completed, the next step will be to draw a notice

of the motion for such amended return. This notice is brief, and
may be in the following form

:

Form of Notice of Motion.

{Title of the cause.)

Please take notice, that upon the return filed in the office of

the clerk of the county of Seneca by E. P. C, Esq., justice of the
peace, on the ... . day of

; 1914, and upon the aflSdavits

with copies of which you are herewith served, a motion will be
made in the Seneca County Court, before the Hon. J. S., county
judge of Seneca county, at his office in

, on the .... day
of , 1914, at ten o'clock, in the forenoon, for an order
requiring E. P. C, the justice who tried the cause in the court
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below, to make a further and amended return on this appeal, and
for such further or other order or relief as the court may deem
proper to grant.

{Date.) Yours, etc.,

S. & C,
Attorneys for Appellant.

To W. & D., Attorneys for Respondent.

Such a motion may be made at any time, since the County
Court is always open for such motions. But, in giving notice of

motion, care should be taken to give as much time as is required

in ordinary motions in courts of record. When the affidavits and

notices are complete, serve them in the usual manner. But no

copies of the affidavit or of the notice of the motion need be served

on the justice who made the return, unless it is in a case in which

it is sought to subject him to costs for an evasive return, or some

similar case.

At the time appointed for the motion, the moving party must

attend at the place named in the notice of motion, prepared with

proof of the service of copies of the affidavits and of the notice

of motion. If no opposition is made, the court will usually grant

the motion as of course, if the matter sought by the amended return

is material.

If the opposite party concludes to oppose the motion, it will

usually be upon the following grounds. 1st. That the moving

papers are insufficient, or that they have not been properly served

;

2nd. If sufficient and properly served, that the facts are not truly

or fully stated in the moving affidavits ; or, 3d. That the matters

are not material, or that the facts, if returned as claimed, would

not change the result of the appeal. The grounds of opposing such

a motion are as numerous as there are tenable objections to urge

against the motion; and the nature of the objections will be mat-

ter of fact or of law, as the circumstances of the particular case

may demand. If there is a dispute as to the truth of the matters

stated in the moving affidavits, the proper way to raise the ques-

tion is by preparing counter affidavits, and reading them on the

hearing of the motion.

Draw the affidavits in the usual form, and state the facts as

they may be in the particular case, or so as to present such facts

as are deemed important in the disposition of the motion. 'No

copies of the affidavit need be served on the opposite party ; it will
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be sufficient to produce and read them at the hearing of the mo-
tion. But the original affidavits used by both parties ought to

be filed with the clerk of the court, unless the county judge retains.,

them for the purposes of the motion, in which cases he will either

file them, or direct it to be done.

After reading the affidavits, and such portions of the return as-

may be material, the motion is argued in the usual manner.

The moving party ought to be prepared with a draft of an order-

such as he deems himself to be entitled to; and this ought to be-

presented to the court at the argument. Such orders are fre-

quently modified by the court, after hearing the arguments of both

parties, and such an order as is proper is then granted. After the-

order is granted, it ought to be filed with the county clerk, and

copies of it served upon the opposite party and upon the justice

who tried the action and made the return. The order may be

drawn in the following form:

Form of Order for Amended Return.

At a term of the County Court of Cortland county, held at the-

office of Hon. J. S., county judge, at ^ ., on the ....

day of , 1914.

Present: Hon. J. S., County Judge.

Fulton County Coukt.

John Doe, Respondent,

against

KicHABD Roe, Appellant.

On reading and filing the affidavit of Eichard Eoe, the affidavit

of , the notice of this motion, and proof of the service-

of the same, and after hearing H. E. S., Esq., for the motion, and
J. W., Esq., in opposition thereto, it is
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Okdeked, That E. P. C, the justice of the peace before whom
this cause was tried in the court below, amend the return filed

by him herein in the office of the clerk of the county of Cortland,

on the .... day of , 1914, by stating therein whether

or not the said Richard Eoe, on the day this cause was tried before

him, did or did not ask or move for a further adjournment of the

•cause on account of the absence of a material witness for him by

the name of Peter Smith, or how otherwise ; and whether the said

Eichard Eoe was not sworn, and testified to the said justice that

-since the last adjournment he had procured two subpoenas for the

said Peter Smith, and had endeavored to serve him therewith

;

that one of the said subpcenas he had given to Alexander Stewart,

.and hired him to go to the residence of the said witness and sub-

posna him, and that he had been informed by said Stewart that he

had subpoenaed said witness to attend this trial at the day, but

that said witness was sick and confined to his bed and could not

-come, or how otherwise; and whether or not said Eichard Eoe
further testified in said application that Peter Smith was a mate-

rial witness for him on the trial of this cause, and that he could

not safely proceed to the trial of this cause without his testimony,

and that he expected i\^e said Alexander Stewart every moment in

court, and that he would then prove by him that said Peter Smith

had been subpoenaed and was sick and unable to attend court, or

iow otherwise; and whether or not the said justice refused to

wait a few moments for the said Alexander Stewart to come into

court, and also refuse to grant said Eichard Eoe a further ad-

journment on his said application or how otherwise; and it is

further ordered, that said E. P. C, make said amended return and

file the same with the clerk of Cortland county within ten days

after the service upon him of a copy of this rule or order, or that

he show cause before this court, at the office of the county judge,

in the city of , on the .... day of , 1914, at

ten o'clock, in the forenoon, why an attachment should not issue

against him.

M. W.,

Cleric.

In drawing an order for an amended return, the attorney should

be careful to state with particularity the matters as to which the

return is to be amended.

If the order is granted, it should be entered, and certified copies
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should be obtained for service upon the justice and upon the ad-

verse party. The copy orders served should be indorsed with a

notice in substantially the following form:

"Take notice, that an order of which the within is a copy was-

filed and entered in the ofiice of the clerk of county, on

the day of , 1914.

Tours, etc.

S. & C,
Attorney for the Appellant.

To E. P. C, Esq., Justice, and to W. & D., Esqs., Attorneys for

the Respondent.

Upon the receipt of a copy of this order and notice, it is the-

duty of the justice to comply with its terms within the time pre-

scribed therein, unless he has some legal excuse for not complying

with it. And in that case he must appear and show cause before

the county judge at the time specified therefor in the order. Usu-
ally there is no legal reason for not complying with the order by
making and filing an amended return. And the justice may com-
ply with the order by making his amended return in a form like

the following;:-&

Form of Amended Return.

Tioga County Couet.

JoHsr Doe, Respondent,

against

Richard Roe, Appellant.

To the County Court of the County of Tioga.

The undersigned, in obedience to the order hereto annexed,

returns, that the said Richard Eoe, on the day the cause in said
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rule or order mentioned was tried before me, did ask or move for a

further adjournment, on account of the absence of a material wit-

ness, as he alleged, by the name of Peter Smith, who, he alleged,

resided in the county of Tioga, but he did not produce or offer

any evidence that the said Smith had been subpoenaed to attend

said trial as a witness.

The undersigned further returns, that the said Eichard Eoe was
sworn, and testified to the undersigned, that since the last adjourn-

ment of said cause, he had procured two subpoenas for said Smith,

and endeavored to serve him therewith, and that he had given one

of the said subpoenas to Alexander Stewart, and hired him to go

to the residence of said witness and subpoena him; and that he

had been informed by said Stewart that he had subpoenaed said

witness to attend the trial of said cause on said day, and that he

was sick and confined to his bed, and could not come, as he was

also informed by said Stewart; and that the said Smith was a

material witness for him on the trial of said cause, and that he

could not safely proceed to the trial thereof without his testimony,

and that he expected the said Alexander Stewart in court every

moment, and he would then prove by him that said Smith had

been subpoenaed, and was sick and unable to attend said trial.

But the undersigned further says, that no evidence whatever was

offered to him to show that any subpoena had in fact been served

iipon the said Smith by the said Stewart, or by any other person,

or that Smith was sick or unable to attend, or that said Stewart

had ever been to his house to subpoena him. The undersigned

denies that he refused to wait a few moments for the said Stewart

as requested by said Eoe, but, on the contrary, says, that at the

request of said Eoe, he waited, according to his best recollection

and belief, about half an hour for said Stewart, who, not then

having arrived, the undersigned proceeded to the trial of the said

cause, and refused to grant said Eoe a further adjournment, be-

cause it was considered that he had not shown himself to be legally

entitled to such adjournment

{Date.) {Signature.')
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CHAPTEE V.

PEEPAEATION FOE AEGUMENT OE TEIAL.

§ 1. Notice of Trial or Argument.

Where a new trial in the appellate court is not a matter of right,

or where the appellant has not demanded a new trial in his notice

of appeal, and no stipulation has been made for a reversal of the

judgment appealed from, the appeal may be brought to a hearing

in the appellate court at any term thereof at which such an appeal

-can be heard, held after the return is iiled, upon a notice to either

party of not less than eight days. Code of Civil Pro. § 3062.

The county judge appoints the times and places for holding

terms of his court. At least two terms for the trial of issues of

law or of fact must be appointed to be held in each year. Each

term must be held at the place designated by statute for that pur-

pose, except that the county judge may, from time to time, ad-

journ a term to any place within the coimty for the hearing and

'decision of motions and appeals, and trials and other proceedings

without a jury, and may appoint as many terms as he thinks prop-

•er to be held, either at the courthouse, or elsewhere in the county

for the same purpose. Judiciary Law, sections 190, 191 ; Laws
1909, chapter 35, sections 190, 191 ; Consolidated Laws, chapter

30, sections 190, 191. Each appointment made as prescribed in

sections one hundred ninety and one hundred and ninety-one of

this chapter, must be filed in the county clerk's office, and a copy
thereof published, at least once in each week, for three successive

weeks before a term is held, changed, or dispensed with, by vir-

tue thereof, in the newspaper in the city of Albany, designated

pursuant to section eighty-two of the executive law, and also in

at least one newspaper, published in the county, and as many ad-

ditional newspapers, published therein, as the county judge pre-

scribes. Id. section 192.

Notice of Argument.

(^Title of the cause.)

Sir.—Take notice, that the appeal herein will be brought on
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for argument before this court at the next term thereof, to be held

at the courthouse, in the village of Lyons, on the day of

, 1914, at the opening of the court on that day, or as

soon thereafter as counsel can be heard.

Dated the day of , 1914.

Yours, etc.

Y.Z.,

Attorney for Appellant.

Office and post-office address, Lyons, N. Y.

To D. M., Esq., Attorney for the Respondent.

When the appeal is brought for the purpose of obtaining a new
trial in the appellate court, the action is not deemed at issue therein

until after the expiration of ten days from the time of the filing

of the justice's return. Code of Civil Pro. § 3071. After the

action is deemed at issue in the appellate court, all the proceedings

therein are the same as if it had been commenced in that court,

except as otherwise specially provided by chapter 19 of the Code.

lb. A notice of trial cannot, therefore, be served until the ex-

piration of ten days from the filing of the return. But, at any

time after the cause is at issue, and at least fourteen days before

the commencement of the term, either party may serve a notice of

trial. Id. § 977.

Notice of Trial.

(Title of the cause.)

SiE.—Take notice, that this action will be brought to trial at

the next term of this court, to be held at the courthouse, in the

village of Riverhead, county of Suffolk, on the day of

, 1914.

(Date.) Yours, etc.,

Y. & v..

Attorneys for Appellant.

(Office address.)

To H. B. C, Esq., Attorney for Respondent.

183
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§ 2. Putting the Cause on the Calendar.

The party who serves a notice of trial or of argument should

also file with the clerk of the appellate court a note of issue to

guide him in making up the calendar. The note of issue must be

filed at least twelve days before the commencement of the term.

The clerk will then enter the cause upon the calendar according to

the date of the issue. The note of issue must state the title of

the action, the names of the attorneys, the date of the issue, the

nature of the issue, whether of fact or of law, and if an issue of

fact, whether it is triable by a jury or by the court without a jury.

Code of Civil Pro. § 9Y7.

Note of Issue.

CotTNTT CouET

—

Queens Countt.

John Doe, Respondent,

against

EiCHAED EoE, Appellant.

Y. & v.,

Attorneys for Respondent.

H. B. C,
Attorneys for Appellant.

Date of issue, , 1914.

Issue of fact, triable by a jury; or, issue of law.

In the counties of JSTew York, Kings, Queens, Nassau, Eich-

mond, Albany, Erie, Niagara, Monroe, Onondaga, Schenectady

and Westchester, where a party has served a notice of trial and

filed a note of issue for a term at which the cause is not tried, it

is not necessary for him to serve a new notice of trial, or to file

a new note of issue for a succeeding term; and the action must
remain on the calendar until it is disposed of. Code of Civil Pro,

§ 9Y7. This section does not prevent the court from striking from

the calendar on its own motion on notice for neglect to proceed.

Frederic v. Oliver, 154 App. Div. 346, 139 IST. Y. Supp. 320.

Where the appeal is not brought for a new trial in the appellate

court, and has once been placed upon the calendar, it must con-
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tinue thereupon without further notice until it is finally disposed

of. If after being regularly placed upon the calendar, neither

party brings it to a hearing before the end of the second term

thereafter at which it might be noticed for hearing and heard,

the court must dismiss the appeal unless it directs it to be con-

tinued for cause shown. Id. § 3062. It is held that this section

dispenses with the filing of a new note of issue for each successive

term, but does not dispense with the service of a new notice of ar-

gument for each term at which a party desires the appeal to be

heard. Matthews v. Arnold, 14 Hun, 376.

§ 3. Serving Affidavits Excusing Default.

If the appeal is taken by a defendant, who failed to appear

before the justice, either upon the return of the summons, or at the

time to which the trial of the action was adjourned ; and he shows,

by afiidavit or otherwise, that manifest injustice has been done,

and renders a satisfactory excuse for his default; the appellate

court may, in its discretion, set aside the judgment appealed from,

or stay proceedings thereunder, and by order direct a new trial,

before the same justice, or before another justice of the same

county, designated in the order, at such a time and place, speci-

fied in the order, and upon such terms, as it deems proper. Code

of Civil Pro. § 3064.

The purpose of this statute is to provide a remedy for any fraud

practiced, or improper means employed, by a party to induce his

adversary not to appear before a justice, either on the return day

of the summons or at the time to which the trial was adjourned,

or where such failure was occasioned by accident or mistake or

other misadventure. It does not apply to a case where the defend-

ant was present in court, in person and by attorney, at the time

to which the action had been adjourned, and remained until the

cause was called and during the trial, and willfully refused to

answer on the call of the case or to take part in the trial. This

does not constitute a default on the part of the defendant within

the meaning of the statute, but is a voluntary abandonment of his

case. Thomas v. Keeler, 52 Hun, 318. See Risley v. Van Deliri-

der, 11 Misc. 661.

The section cited applies only to appeals in which the appellant

is not entitled to or has not demanded a new trial in the appellate

court. If an issue of fact or of law was joined before the justice,
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and the appellant has demanded a new trial in the appellate court

in a proper ease, he is entitled to the new trial as a matter of right

whether he was or was not present at the trial. Code of Civil

Pro. § 3068. But if he did not appear before the justice at the

return of the summons, and no issue was joined, his remedy is by

an application under section 3064 of the Code above cited, pro-

vided he can bring himself within the spirit and letter of that

section.

To entitle a defendant to relief under this section he must show,

by affidavit or otherwise, that he failed to appear before the justice,

either upon the return day of the summons or at the time to which

the trial of the action was adjourned. See Thomas v. Keeler, 52

Hun, 318. He must show also that manifest injustice has been

done. This cannot be done by a bare affidavit of merits. Facts

must be stated, and not conclusions, to enable the court to see that

such injustice exists. Armstrong v. Craig, 18 Barb. 387 ; Monroe

V. ^Yh^te, 29 App. Div. 292, 299. In addition, the defendant

must render a satisfactory excuse for his default. If he renders

no excuse the appellate court is without power to aid him. De
Bevoise v. Ingalls, 88 Hun, 186 ; Risley v. Van Delinder, 17

Misc. 661. Where all this is shown, the granting of relief to the

defendant rests in the discretion of the appellate court, and so

long as some facts are presented calling for the exercise of that

discretion, it is not subject to further review. Tucker v. Pfau,

70 Hun, 59. The power to order the new trial is not conferred

unless the application is made by the defendant. The statute

does not apply to the case of a plaintiff nonsuited in consequence

of a default. His remedy is by bringing a new action.

The Code permits the defendant, on the hearing of the appeal,

to show the essential facts by affidavit or otherwise. He may,
therefore, read his own affidavit as to the facts, or his own affidavit

coupled with others, or he may establish the necessary facts by
oral testimony. The Code does not require that notice shall be

given by the defendant to the adverse party of his intention to

present these facts in either mode, nor does it require him to

apprise the adverse party in any way of his intention to present

facts upon the hearing excusing his default and showing that man-
ifest injustice has been done him. Under the old practice an
appellant was required to state in his notice of appeal the grounds
upon which it was based, but this is not now required. In some
of the inferior courts a party is permitted to move on notice to
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open a default, and if the motion is denied, to appeal from the

order. But this is not authorized in a justice's court. Nor is a

defendant permitted, even after an appeal has been taken, but

before the return has been filed, to move in the appellate court,

upon notice and affidavits, that the judgment be set aside and that

a new trial of the ease be ordered before the same or another jus-

tice. There can be no review of the judgment until the return

has been filed, notice of argTiment given, and the appeal regularly

placed upon the calendar. Eellock v. Dickinson, 5 App. Div. 515.

Although the Code permits the defendant to present his facts

on the hearing by affidavits or otherwise, it is the established prac-

tice to present the facts by affidavits only. These affidavits are

drawn in the ordinary form, and, as the facts upon which each

appeal is based will differ in some particular from the facts in all

others, precedents will be of little value.

The essential point is to show a good and satisfactory excuse

for the default and that manifest injustice has been done. The
recognized practice requires that these affidavits shall be served

upon the adverse party at least eight days before the hearing, and

that they should be accompanied by a notice in substantially the

following form:

{Title of the cause.)

SiE.—Take notice, that the affidavits, with copies of which you

are herewith served, will be read on the argument of the appeal

now pending in the County Court from the judgment rendered in

this action, for the purpose of excusing the appellant's default in

the court below and of showing that manifest injustice has been

done him by such judgment, and for the purpose of obtaining an

order of the appellate court directing a new trial of this action

before the same or another justice.

(Date.) Yours, etc..

To M. M., Attorney for Respondent. A. M.,

Attorney for Appellant.

There are a number of reported cases in which the courts have

determined what is or what is not a satisfactory excuse for a

default. Where a defendant has appeared and joined issue, but

has failed to appear on the day to which the trial is adjourned,

relying upon his right under the complaint to a new trial upon
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appeal, which was cut off by an amendment of the complaint,

upon the trial, reducing the amount demanded, these facts furnish

no excuse for the default within the meaning of section 3064 of

the Code. Bisley v. Van Delinder, 17 Misc. 661.

In Oamp v. Stewart, 2 E. D. Smith, 88, it appeared from the

affidavits of the defendant that he was under the necessity of leav-

ing town; that he had prepared his defense with all proper in-

structions, and had given the matter in charge of a young man who

was specially enjoined to deliver them to the defendant's attorney,

with a request that he would attend on the return day of the sum-

mons ; and that the young man forgot to do it, and this was held

to be a sufficient excuse. So, where it appeared that the defendant

delivered the summons to his attorney, with a request that he

would appear and answer, which he promised to do, but that such

attorney was under the necessity of leaving town, and he, there-

fore, intrusted the summons to another attorney, who promised

to appear ; that the latter, owing to the loss of a key, was unable

to procure the summons, and he, therefore, went to a wrong court,

and before his arrival at the proper court a judgment had been

taken by default, and this was considered a sufficient excuse.

Lent V. Jones, 4 E. D. Smith, 52.

So, where the affidavit showed that the defendant had retained

an attorney to appear in the action ; that he left his residence for

the courtroom, and in time to reach it at the hour when the sum-

mons was returnable ; that the attorney was met in the street by a

client, who engaged him in a conversation upon a special matter

of business; that through a misapprehension as to the lapse of

time, such attorney failed to reach court until fifteen minutes

after the proper time ; that the plaintiff, and his counsel, and wit-

nesses were there in court, and that the plaintiff refused to open

the default, and allow a trial upon the payment of costs, etc., and

this was held to be a reasonable and satisfactory excuse. Sey:nour

V. Elmer, 4 E. D. Smith, 199.

So, where a summons stated that the defendant was required

"to answer the complaint of the plaintiff for professional ser-

vices," and it appeared that the defendant had good reason to

believe, from the wording of the summons, and the facts within

his knowledge, that the action was for a claim which he admitted

to be due, and for that reason he failed to appear before the jus-

tice, whereupon the plaintiff recovered judgment for a greater
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sum, and upon an entirely different claim, this was held sufficient

as an excuse. Bissell v. Dean, 3 E. D. Smith, 172.

So, where it is shown that the defendant himself mistook the

return day of the summons, and for that reason failed to appear,

the court may relieve him (Gottsherger v. Earned, 2 E. D. Smith,

1128), especially where it appears that the defendant acted upon
his mistaken impression and appeared at the time which he sup-

posed was the correct one. Gardner v. Wright, 3 E. D. Smith,

334.

Where it is evident that a defendant really intended to appear

and defend an action, and that he has a good defense thereto,

either partial or total, and that he failed to appear in consequence

of any excusable mistake, he ought to be relieved upon proper

terms.

The manner of serving process may be such as to excuse a de-

fendant from appearing in the action, and to entitle him to relief

against a judgment entered by default upon such service. And
where the appellate court is satisfied, from the affidavits, that the

process was not served at all, or that it was so improperly or

defectively served that the defendant was not duly appraised of its

nature and effect, the default will be opened and a new trial

ordered. Carroll v. Goslin, 2 E. D. Smith, 376.

Where an issue has been joined, and the cause adjourned to a

specified day for trial, but previous to that day there is a negotia-

tion between the parties relative to the adjournment of the cause

to a still further day, and the defendant actually believes that

such adjournment has been agreed on, and he consequently remains

absent or fails to appear at the trial, this will be a good excuse

and a sufficient ground for opening the default, if he also shows

that manifest injustice has been done. Armstrong v. Craig, 18

Barb. 387.

So, where the acts of the plaintiff prevent the defendant from

appearing, and a default is taken, this will be a good excuse for

the default. And where a plaintiff obtains a judgment by default

before the proper time, upon a false statement that the defendant

does not intend to appear, and when he does in fact appear at the

proper time, but after judgment has been rendered against him,

this will be a good ground for reversing the judgment. Beach v.

McCann, 1 Hilt. 256. And if these facts appear in the return,

there will not need to be any proof of them by affidavits. Ih.
.

So, where it appeared by the return that the defendant appeared
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before a justice, at the proper hour, on the return day of a sum-

mons which had been served upon him, and asked the justice for

his case, when the justice mistakenly informed him that no such

case was pending before him, upon which the defendant left court,

but afterward the justice, upon discovering the mistake, adjourned

the cause to another day, when a judgment was rendered against

the defendant by default, this was held to be erroneous, and the

judgment was reversed. Murling v. Grote, 1 Hilt. 116 ; <S. C. 3

Abb. 109.

So, where a defendant appeared at the proper time and place

for the return of a summons which had been served upon him,

and the justice informed him that the action was discontinued,

whereupon the defendant left court, and the plaintiff soon after

appeared, and the justice then proceeded and heard the cause and

gave judgment for the plaintiff, in the absence of the defendant,

this was held to be error, and the judgment was reversed. Tyler

V. Olney, 12 Johns. 378.

There are some cases in which the negligence of the attorney

may deprive a defendant of relief from a default. In Mulhern v.

Hyde, 3 E. D. Srsith, 177, the defendant suffered a default and

then asked relief upon affidavits showing that he and his counsel

were prevented from attending the trial in consequence of engage-

ments elsewhere, but without stating the nature of those engage-

ments. The court refused to open the default, and said: "We
can never sanction a practice that a defendant and his counsel

may absent themselves from the court on the day of trial, and
then offer a mere allegation of other engagements as an excuse for

their failure to appear, and as a ground for setting aside the judg-

ment." In Fowler v. Colyer, 2 E. D. Smith, 125, 126, the court

said : "The default in this case was taken in the courtroom, after

eleven o'clock of the day on which the summons was returnable.

The defendant's attorney appears to have absented himself from
the court until after that hour, when the summons was returnable

at ten. We do not think that going to attend to other business

is necessarily a good excuse for setting aside a judgment. An
application should at least be made to the court below for an
opportunity to attend to other business, if necessary, before leav-

ing the court."

Where a summons is served by copy, which the defendant puts
into his pocket, and he forgets the matter until after a judgment
has been rendered against him, the courts will not consider his
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forgetfulness a sufficient excuse {Ball v. Mander, 19 How. 468),
especially where it appears that the defendant paid more attention

to playing cards than to the process of the court, and where it is

evident that there is no substantial defense. Ih.

Where issue has been joined and the cause adjourned to a day

for trial, the mere fact that the defendant forgot the day of trial

is not a sufficient excuse when not accompanied by any explana-

tory circumstances accounting for a default. Beehe v. Boherts,

3 E. D. Smith, 194. So, where a defendant neglects to attend

on the day of trial, tintil after judgment has been rendered against

him, it will not be a sufficient excuse to allege in his affidavits that

he was ignorant of law proceedings^ especially where it appears

that he went in search of counsel in due season, and on not finding

him did not attend court until after judgment had been rendered.

Mayor, etc. of New York v. Green, 1 Hilt. 393. His alleged ig-

norance is no excuse for not obeying the summons, by appearing

at the time and place named in the summons. lb. This case,

however, was mainly decided upon the ground that no proof was

made that manifest injustice had been done.

If the action is one which is founded upon an assigned demand,

it will not be a sufficient excuse for a default to show that the

defendant was negotiating with the assignor for a settlement of

the claim, after notice of assignment, and that he omitted to appear

at the trial, upon a promise of such assignor to stop the proceed-

ings in the action. Travis v. Bassett, 3 E. D. Smith, 171. But

if such negotiation had occurred between the actual plaintiff and

the defendant, and the plaintiff had promised to stop the proceed-

ings, and the defendant, acting upon such promise, had remained

absent on the day of the trial, this would be a sufficient excuse

for setting aside any judgment obtained in violation of such prom-

ise. Armstrong v. Craig, 18 Barb. 387. And whenever a plain-

tiff is guilty of a fraudulent practice which prevents the defendant

from attending the trial, the court will regard this as a good excuse

for not appearing, and will set aside the judgment so fraudulently

obtained. lb.

A defendant who has personally appeared and litigated the

cause in the court below can have no relief under section 3064 of

the Code. The same rule applies where an attorney appears for a

defendant at his request, or by his authority and litigates the

cause. Edwards v. Drew, 2 E. D. Smith, 55; Bunker v. Latson,

1 E. D. Smith, 410. But an unauthorized appearance by an
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.attorney in an action pending in a justice's court is not binding

upon the party, and will not deprive him of the right of subse-

quently repudiating the appearance and acts of the pretended

attorney, or of claiming that judgment was recovered against him

by default. See Sperey v. Reynolds, 65 IST. Y. 179. And it seems

that the rule is the same where the pretended attorney made oath

to his authority to appear. It. Bui see Armstrong v. Craig, 18

Barb. 387.

To entitle a defendant to relief against a default in the court

below, it is not sufficient to show a good excuse for the failure to

appear ; it is also indispensable to show that manifest injustice has

been done by the rendition of the judgment. Proof, either of a

.good excuse or of manifest injustice, when taken separately, will

not be sufBcient, since it fails to meet the statutory requirement

that both facts shall be proved before relief is to be granted.

In drawing the affidavits of the defendant, it will not be suffi-

cient to rely upon a mere statement or allegation that injustice has

been done. The statute requires that it shall be shown that man-

ifest injustice has been done. From the language used, it is evi-

dent that it was intended that injustice must be shown in a proper

manner by legal proof, which, in such a case, may be by affidavits

.showing the facts and circumstances from which it may be legally

inferred that injustice has been done. An affidavit of merits alone

is not sufficient. Fowler v. Colyer, 2 E. D. Smith, 125 ; Mix
V. White, 1 E. D. Smith, 614; Armstrong v. Craig, 18 Barb. 387

;

Young v. Conklin, 3 Misc. 122.

The defendant must show such facts as satisfy the court that

te has a valid defense, either in whole or in part, to the action;

and merely showing that an answer was interposed which set up
a particular defense, without any proof that the defense is true in

fact, will not be sufficient. Mix v. White, 1 E. D. Smith, 614;
Mayor of New York v. Green, 1 Hilt. 394, 395.

Where the affidavits show that the plaintiff took judgment by
default for the entire amount of his demand without crediting

payments which had been made thereon, this will be showing that

manifest injustice has been done. Bissell v. Dean, 3 E. D. Smith,
173.

The various cases which have been referred to upon the question

of sufficiency or insufficiency of excuse have not been cited as

establishing any particular rule of law, but rather as showing
what practice usually prevails upon such facts and circumstances
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as appeared in those cases, and as a guide to the appellant in de-

termining whether the facts in his case will sustain an appeal in

the light of the reported decisions, and also as a guide to the re-

spondent in determining whether the affidavits served upon him
are prima facie sufficient to entitle the defendant to relief and call

for answering affidavits on his part. If such affidavits on the part

of the respondent are deemed necessary or advisable, they should

be prepared in anticipation of the hearing, but need not be served

upon the appellant.

It has been suggested that it may be questionable whether it

was the intention of the statute to permit the plaintiff to intro-

duce affidavits in contradiction of those upon which the defendant

asks for a new trial. Camp v. Stewart, 2 E. D. Smith, 88, 89

;

Lent v. Jones, 4 E. D. Smith, 52, 53. But notwithstanding these

casual remarks, the settled practice of the court is to receive such

affidavits, and to act upon them as a part of the proof in the case.

Forster v. Capewell, 1 Hilt. 47 ; Gottsherger v. Earned, 2 E. D.

Smith, 128 ; Silhman v. Boiger, 4 E. D. Smith, 236 ; Armstrong

V. Craig, 18 Barb. 387. Besides these cases which received such

affidavits, the general analogies of the law favor the reception of

such affidavits. If the application is regarded as a motion, then

it is clear that the motion may be met by counter affidavits ; if it is

regarded as a trial, then every party ought to be allowed equal

facilities for presenting his views as to his rights ; and if the appli-

cation is regarded as a mere application to the discretionary power

of the court to afford relief, it is of the highest importance that

both parties should be heard before such discretion is exercised.

The court will, therefore, always receive the affidavits of the re-

spondent, and will consider them in disposing of the question as to

ordering a new trial.

§ 4. Assigning Errors in Fact.

Where an appeal is founded upon an error in fact in the proceed-

ings, not affecting the merits of the action, and not within the

knowledge of the justice, the court may determine the matter upon

affidavits, or, in its discretion, upon the examination of witnesses,

or in both methods. Code of Civil Pro. § 3057. This is no new

power, and it was in common use before the enactment of the Code.

And to those who are not familiar with legal principles and pro-

ceedings, and especially those who are not familiar with the for-
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mer practice, there is quite a liability to misapprehension as to the

meaning of the terms "error of law," or "error in fact."

When a return is made by a justice upon an appeal taken for

the purpose of reviewing the proceedings below, upon the facts-

appearing in the return, such return is considered as a record,,

after it is filed. And if there are any errors which appear from

the face of the record itself, those errors are errors of law; and

where the return is the only evidence of the erroneous proceeding

below, the errors disclosed by the return are always termed errors

in law, as distinguished from error in fact in the proceedings.

For errors of law a judgment is nearly always reversible.

When a return is made, but it does not set out the errors com-

plained of, although there are errors for which the judgment is

reversible, but the return does not disclose them because the facts

did not occur within the knowledge of the justice, for which reason

he is neither required nor allowed to return them, the remedy of

the aggrieved party is by assigning error in fact. And error in

fact, in such a case, means some error which took place in the pro-

ceedings not within the knowledge of the justice, but still of such

a character as to require a reversal of the judgment below, if the

errors are properly established. From what has been already

said, it is evident that error in fact does not mean a mere erroneous

decision by a jury or by the justice, upon a question of fact in-

volved in the trial below, for such a matter is clearly within the

knowledge of the justice, and he can return all the facts relating

to such trial. And it will be remembered, therefore, that a mere
erroneous decision upon a question of fact, upon the issues raised

in the court below, never constitutes what is known as error in

fact. Bigelow v. Sanders, 22 Barb. 147, 149 ; liurd v. Beeman, 8
How. 254:;Adsit v. Wilson, 7 How. 64, 68, 69 ; Lynch v. McBetli,

7 How. 113, 118. But where the error arises from some inca-

pacity of the parties, such as infancy, or the like, or from some
defect or irregularity in the service of the process for the com-
mencement of the action, or for some misconduct of the jury after
they have retired for deliberation, or in other similar cases in
which proof of such error must be made in some other manner than
by the justice's return, such errors are properly termed errors in
fact. See Tanner v. Marsh, 53 Barb. 438, 36 How. 140 ; Willins
V. Wheeler, 28 Barb. 669; 17 How. 93; 8 Abb. 116; Fritze v.

Pultz, 2 K Y. Civ. Pro. E. 142, 147. In illustration of this
general statement a few of the numerous cases will be cited.
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Where a constable's return is erroneous or false as to the service

of process upon the defendant, he may, if he properly objects

thereto before joining issue, or if he does not appear at all in the

court below, assign, as error in fact, that the process was never

served upon him, or was so defectively served as not to confer

jurisdiction upon the justice, or that it was so irregular as to be a

ground of reversal of the judgment. Wavel v. Wiles, 24 N. Y.

635, 637 ; Iron Clad Mfg. Co. v. Smith & Sons, 28 Misc. 172

;

Empire Hardware Co. v. Young, 27 Misc. 226 ; Waring v. McKin-
ley, 62 Barb. 612. So it may be alleged as error in fact that the

copy summons served upon the defendant misstated the return

day, and, if the error was not within the knowledge of the justice,

it may be determined by the County Court upon affidavits pre-

sented upon appeal to it by the defendant. Monroe v. White, 25

App. Div. 292.

A defendant may assign, as error in fact, that the justice who
tried the action was not a resident of the town in which either of

the parties resided, nor a resident of any town adjoining either of

them. Tiffany v. Gilbert, 4 Barb. 320.

The appearance of an infant defendant by attorney instead of

guardian is error in fact, and infancy may be shown by the affi-

davits served. Arnold v. Sandford, 14 Johns. 417 ; Dewitt v.

Post, 11 Johns. 460.

Misconduct on the part of a jury, or of individual- jurors, is a

proper matter to be assigned as error in fact; and where the

jurors agreed that each of them should mark the sum which he

found; that the amounts so marked should be added together,

and the total amount divided by the number of jurors ; and that

the quotient should be the amount of the verdict without alter-

ation, this was held to be erroneous, and the judgment was re-

versed. Harvey v. Rickett, 15 Johns. 87 ; Roberts v. Failis, 1

Cow. 238. So, where a jury or any of the individual jurors drink

intoxicating liquors in the juryroom while out for deliberation,

this is assignable as error in fact. Rose v. Smith, 4 Cow. 17.

In relation to the misconduct of jurors, it may be remarked,

generally, that whenever their conduct is such as to be a ground

of setting aside their verdict, then such misconduct is properly

assignable as error in fact.

It is to be remembered, however, that the affidavits of jurors

will not be received for the purpose of impeaching their verdict,

by showing what influenced their minds in finding the verdict.
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Brownell v. McEwen, 5 Denio, 367; White, Corbin & Co: v.

Jones, 86 Hun, 57. Nor are they admissible to show error in

respect to the merits of the verdict, nor for the purpose of show-

ing irregularity or misconduct on the part of the juror himself

or on the part of his fellow jurors. Clum v. Smith, 5 Hill, 560;

Dana v. Tucker, 4 Johns. 487 ; Haight v. City of Elmira, 42 App.

Div. 391; Dean v. Mayor, 29 App. Div. 350. They may, how-

ever, be received for the purpose of sustaining their verdict. Dana
V. Tucker, 4 Johns. 487; Nesmith v. Clinton Fire Ins. Co. 8

Abb. 141.

It is the general practice to present errors of fact by affidavits,

and to serve copies upon the adverse party at least eight days before

the sitting of the court at which the hearing is to take place. See

Eurd V. Beman, 8 How. 254; Cook v. Swift, 18 How. 454; 10
Abb. 212 ; Lynch v. McBeth, 7 How. 113. This practice enables

the respondent to be prepared to meet the ease made either by
counter affidavits or oral testimony. The affidavits should be
drawn in the usual form, and should present clearly and definitely

the error claimed.

§ 5. Preparation for a New Trial in the Appellate Court.

When it is once finally settled that there is to be a new trial in

the appellate court, it is the duty of each party to prepare for

trial. If documentary evidence is necessary it is important that

the party should be prepared with it. All the necessary wit-

nesses should be subpoenaed in due season, and, if possible, per-

sonally interviewed by the counsel who is to examine them. The
subpoena will be in the ordinary form of subpoenas employed in

actions commenced in a County Court, and is served by the de-

livery of an ordinary subpoena ticket to each witness, and by the
payment of his fees for attendance. Counsel should also prepare
a brief upon the facts and upon the law so as to be ready to meet
any question that may be anticipated to arise upon the trial.



HEARING ON, APPEAL. 292'ir.

CHAPTER VI.

HEAEING ON AIT APPEAL OTHEE THAN FOE A NEW TEIAL IN THE:

COUNTY COUET.

§ 1. The Practice on the Hearing.

Under the express provisions of Code of Civil Procedure, sec-

tion 3063, the County Court has no power on appeal from the

decision of a justice of the peace to order a new trial ; the decision

not being against the weight of the evidence. Murphy v. Dern-

lerg, 84 App. Div. 101.

Where a new trial is not authorized or demanded in the notice

of appeal, the appeal must be heard upon the original papers or a

certified copy thereof, and no copies of these papers need be fur-

nished for the use of the court. Code of Civil Pro. § 3063.

Under the rule prescribed by this statute, the court will refuse

to hear or decide an appeal unless the original return, or a duly

certified copy, is produced at the argument. Smith v. Van Brunt,.

2 E. D. Smith, 534. If the original return is lost or destroyed

the proper course is to procure a new return. lb.

Where a cause is transferred to the Supreme Court by reason of

the incapacity of the county judge to hear it, the case will still

be heard upon the original return, and no copy need be furnished

for the court. Wiles v. Peck, 16 How. 541.

If a fair copy of the return should be furnished to the court

there is no doubt that the court may use that instead of the orig-

inal return; and in many cases such a copy would be highly

convenient to the judge, since it would save him the labor of

reading some manuscripts which are well calculated to try his.

skill and his patience.

Every careful practitioner will desire a copy of the return, since

it will greatly facilitate a full and careful examination of the facts

of the case while preparing and arranging his brief for the argu-

ment; and nothing conduces more to the success of a good cause-

than a careful study, and a brief but pertinent presentation of its

facts during the argument.

There are few causes in which there is any difficulty in deter-

mining what legal questions are involved; but there are innu-

merable cases in which there is an earnest dispute in relation to

the facts involved in them, and he who best understands the facts
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of his case will be able to render most service to the court, and

to his own side of the cause.

In bringing an on appeal for argument there are several mat-

ters to be taken into consideration; and there are several modi-

fications of the practice, according to the circumstances of the

particular case. There are several different classes of cases in

which relief is sought, each of which is governed by a practice

somewhat peculiar to itself. These classes may be conveniently

examined in the following order: 1. Those cases in which the

relief sought is a reversal or modification of the judgment appealed

from, either because it is against evidence or is contrary to law,

which errors are claimed to be apparent on the face of the return

;

2. Those cases in which relief is asked from an excusable default

which occurred in the court below; 3. Those cases in which ex-

trinsic matters are alleged as error in fact. These several classes

will be noticed in the order of arrangement here adopted.

And first, then, of the argument of a cause upon the return.

After it has been properly noticed and placed upon the calendar,

it will be called in its order, and if ready for argument, will be

argued. Upon the argument of an appeal cause, the appellant

has the right to open and close the argument. In opening the

case the appellant either reads or states such portions of the

return as are material to a proper understanding of the points

involved in the discussion. And after presenting the facts which

show how the points of law are properly raised in the case, the

appellant proceeds to argue those questions, and to cite those au-

thorities which are deemed important or conclusive upon their de-

termination.

After the appellant has closed his argument, the respondent is

then entitled to be heard in relation to either the facts stated, or

the legal propositions advanced by the appellant; and he also

cites such authorities as are deemed applicable for the purpose
of overturning the propositions of the appellant, or of otherwise
answering their effect as authorities. When the respondent has
closed his argument, the appellant has a right to be heard in re-

ply to the position taken by the respondent, and this usually closes

the discussion.

It would save much time if County Courts would enforce the
rule requiring each party, at the opening of the argument, to
furnish the court and the other party with a statement of the
points made, and of the authorities intended to be cited. If this

were generally done, the court and the respective parties would
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know precisely what matters and points were deemed important

in the discussion, and much time and labor be saved by narrow-

ing the course of the argument to these points.

There may be cases in which it is not possible to anticipate all

the questions which may be made on the argument, but it ought

to be done as nearly as practicable; and whenever any material

point has been accidentally omitted, the parties ought to be per-

mitted to discuss them. When the points are numerous, and the

facts complicated, an oral argument is of the greatest importance,

for, if properly presented, in as brief a manner as possible, it will

save the court much labor, and will prevent any liability to mis-

takes which might occur if the cause were merely submitted upon
written points. But, in many cases, a careful statement of the

points made, with a full reference to the authorities relied on, will

be the best mode of argument, for in such a case the court will

fully and carefully examine each material point, which will be

certain not to escape his attention if the brief is clear, full, and

accurate as to facts and authorities. But all such matters are gov-

erned so much by personal preferences, that every one will con-

sult his own choice in the manner of presenting his views of the

case.

The coiirts favor the submission of proper points, and in the

case of Agreda v. Faulberg, 3 E. D. Smith, 179, 180, the court

said : "The appeal in this action raises several questions which

are of considerable importance, and I regret that the respondents

have submitted no points in support of the judgment. A party

has no right to expect the court to be laborious in their investi-

gation, or ingenious in their endeavor to support a judgment;

when his own counsel is either unwilling or unable to aid them

by any suggestion or examination of authorities on his behalf.

The court desires not to reverse, where the judgment might prop-

erly be sustained but where, as in the present case, the proceed-

ings in the court below depend, to some extent, upon various

statutory enactments running through a period of forty years,

the court is entitled to the aid of the respondent's counsel in

pointing out the statutes upon which the regularity of the pro-

ceedings depend." '

A point which is waived and not argued by counsel at the hear-

ing of the appeal ought to be examined by the court on its own

motion if it deems the point a material ground for granting a

:new trial. Artisans' Bank v. Backus, 31 How. 242. But thia

184
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does not excuse counsel for an omission of the plain duty of pre-

senting every known point in his party's favor to the appellate

court.

An appeal which is heard upon the justice's return brings up

with it every question which can be made as to the regularity or

validity of the judgment rendered in the court below. And where

error in fact is assigned which is established by affidavits out-

side of the return, this subject forms a part of the proceedings,

and it must be heard at the same time with the argument of the

questions appearing upon the face of the return. And if the

County Court refuses to hear and determine the matters so as-

signed as error in fact, but merely decides upon the questions

raised upon the face of the return, this will be error. Coolc v.

Swift, 18 How. 454 ; S. C. 10 Abb. 212. This rule is the same

where an application is made for relief from a default by ordering

a new trial, upon sufficient proof that injustice has been done, and

that the default was excusable. Ih.

§ 2. Relief from Default in the Court Below,

The mode of bringing before the court an excuse for a default

taken in the court below, and of presenting proof that manifest

injustice has been done to the appellant by the judgment appealed

from, has been already considered.

The appellant having the burden of showing a sufficient ex-

cuse and injustice done must first read or state the substance of

the affidavits upon which he relies to establish such excuse and
injustice, and upon the facts so presented found his argument
in support of his claim for relief. Upon the conclusion of this

argument the respondent usually reads answering affidavits, and
attacks the sufficiency or truthfulness of the affidavits introduced

by the appellant, and also presents such reasons why the judg-
ment below should stand as are applicable to the facts of the case.

After the respondent has concluded his argument, the appellant
may be heard in reply. Either party may use the return in aid
of the case presented by him.

Since every appeal of this nature is a mere application to the
discretion of the court, and each case differs from all others as

to facts and circumstances, it is impossible to frame any general
rule or set of rules by which the decision of the appeal will be
governed; and for the same reason the citation of numerous au-
thorities is of little value.
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Where it is evident that the appellant has a meritorious defense,

which has been shut out by the default, or where it is probable

that there is a valid defense, the appellate court will not weigh
probabilities very nicely upon conflicting affidavits, but will order

a new trial in the court below, upon which the questions may be

appropriately settled upon all the evidence given. Camp v.

Stewart, 2 E. D. Smith, 88; Carroll v. Goslin, 2 E. D. Smith,

376, 378. If, however, the evidence is so evenly balanced, that

there is no preponderance in favor of the defendant, the court

may refuse to order a new trial. Forster v. Capewell, 1 Hilt. 47.

The manner of weighing the evidence on these applications for a

new trial has been sufficiently explained upon general principles.

There are, however, a few cases which require notice before leav-

ing this subject.

Where the evidence is returned, and it appears that the plaintiff

proved his case fully by one competent witness, it has been held

that the defendant must do more than to offer his own affidavit in

contradiction of the witness sworn. Armstrong v. Craig, 18 Barb.

387; Lent v. Jones, 4 E. D. Smith, 52, 54. The court said in the

case last cited : "To order a new trial upon the proofs before us

—

and no other proof is shown by the plaintiff to be within his

power—would be of no avail to him. If he cannot produce the

affidavit of any witness, he should at least show that there are

witnesses who refuse to give their affidavits, and who have knowl-

edge of facts to which they can be compelled to testify, and which,

if proved, would reduce or disprove the plaintiff's claim." The

case of Silhman v. Boiger, 4 E. D. Smith, 236, is to the same ef-

fect; and it also holds, that when, in addition to such a case, the

respondent's affidavits show that entire justice has been done,

the defendant's single affidavit must be regarded as overborne

by the proofs in the case, and a new trial will be refused. So,

where the affidavit of the defendant is met and fully denied by

that of the plaintiff, it has been held that the defendant must fail

in his application for want of a balance of proof. Forster v. Cape-

well, 1 Hilt. 47. The court said : "We cannot say, where the

defendant states a fact, and the plaintiff denies it, which of the

statements is correct; and the only way to establish it is by the

affidavit of the witness by whom the defendants expect to prove

their defense." To the same effect is Van WycJc v. Kelly, cited in

note i, 2 E. D. Smith, 128. Where the defendant's affidavit is

met by that of the plaintiff, and also that of another witness, the
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balance of proof will be against the defendant, and his application

must fail. Gottsberger v. Earned, 2 E. D. Smith, 128 ; Gardner

V. Wight, 3 E. D. Smith. 334.

The cases which have been cited show a tendency to follow the

rule usually adopted of being governed by the balance of proof.

But it is not always numbers that control. There may be such

a statement of facts in the affidavits of the defendant as will

leave no doubt that injustice has been done, even when the plain-

tiff produces a larger number of affidavits or of witnesses than

the defendant. A mere naked statement that the defendant ex-

pects to be able to prove a fact of which he presumably had knowl-

edge, and which merely goes to lessening the damages, without

stating the grounds of such expectation or any reason why an

affidavit of the fact is not made, and that defendant, being very

busy when the summons was served, was of the opinion that the

return day was the 12th instead of the 11th, does not satisfy the

provision of the Code of Civil Procedure, section 3064, relating to

setting aside judgment. Hotchhiss v. King, 155 App. Div. 850.

But it does not follov/, as of course, that the cause is to be decided

merely upon a count of the number of affidavits furnished by the

respective parties. The true question is, whether the court is

satisfied that injustice has been done, or whether the case is not

so doubtful as to require a new trial so that justice may prevail.

The court has power to impose terms upon granting an order

opening the default and directing a new trial. Code of Civil Pro.

§ 3064. Inasmuch as the defendant generally asks relief upon the

ground that he failed to appear in the court below in consequence

of some excusable mistake or neglect, the court will sometimes
impose terms upon him by way of paying costs, since he ought

to bear the consequences of his neglect rather than the diligent

party.

The statute does not declare what terms may be imposed, and,

therefore, it is entirely for the County Court to declare what they

shall be. This power, however, is not to be harshly or arbitrarily

exercised; but is to be enforced in such a manner as to secure

the just rights and interests of both litigant parties. Upon this

question, as upon others of a discretionary character, authorities

are not of much value except as illustrations of the practice of the

courts under this section. In Camp v. Stewart, 2 E. D. Smith,

89, the court ordered a new trial upon the terms that the defendant
should pay to the plaintiff $12 costs of the appeal, within five days.

In Seymour v. Elmer, 4 E. D. Smith, 199, 201, the County Court
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ordered a new trial upon the payment by the defendant of the

costs of the respondent upon the appeal, and also of waiving any

claim for restitution for the costs paid on appealing. In Bissell

V. Dean, 3 E. D. Smith, 172, 174, a new trial was ordered upon
the payment by the defendant of such sum as his affidavits con-

ceded to be due, and upon the payment by him also of the costs

incurred in the court below.

Where a default is opened, and a new trial ordered upon speci-

fied conditions, the defendant must comply with those conditions

or he will lose the benefit of the order. ^litchell v. Menhle, 1 Hilt.

142. And, on proper proof that such conditions have not been

complied with,, the County Court will vacate the order granting a

new trial; although any order vacating it would probably be un-

necessary, since a failure to comply with the terms of the original

order would prevent it from becoming operative so as to vacate the

judgment below. lb.

The appellate court may, in its descretion, set aside the judg-

ment appealed from or stay proceedings thereunder, and by order

direct a new trial before the same justice, or before another jus-

tice of the same county, designated in the order, and upon such

terms as it deems proper. Code of Civil Pro. § 3064.

Order for a New Trial.

At a term of the County Court of Onondaga county, held at the

courthouse in the city of Syracuse, on the .... day of
,

1914.

Present : Hon ,
County Judge.

County Coukt—Onondaga County.

John Doe, Respondent,

against

KiCHAED KoE, Appellant.

The above-named Eichard Eoe, having appealed to this court

from a judgment rendered against him on the day of
,
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1914, for damages and costs, by ,

Esq., a justice of the peace of the town of Camillus, county of

Onondaga, and after a hearing of this cause upon the return made

and filed by the said justice, and upon the aifidavit of

and , read upon such hearing and filed with the clerk of

this court, and after hearing in support of said appeal

and in opposition thereto ; and it appearing to the court

that the defendant's default is satisfactorily excused, and that

manifest injustice has been done to said defendant, the appellant

herein, it is now, on motion of , of counsel for the ap-

pellant,

Obdeeed, That the judgment so rendered by the said

be set aside (oVj that proceedings under the judgment so rendered

by the said be stayed), and that a new trial be had be-

fore the said , on the .... day of , 1914, at

ten o'clock, in the forenoon, at the office of the said justice, or on

such return day thereafter as the trial of said cause may be legally

adjourned to, (add such direction as to costs or terms upon which

the order is granted, if any, as to conform to the order actually

mM.de by the court).

The costs of the appeal are in the discretion of the appellate

court where a new trial is ordered. Code of Civil Pro. § 3066.

Where a new trial is directed before a justice, the parties must
appear before him at the time and place specified in the order of

the appellate court, without service of any notice, or of a copy of

the order. Thereupon the like proceedings must be had in the

action as upon the return of a summons personally served. Id.

§ 3065.

The effect of this statute is to set aside everything, even includ-

ing the former pleadings; and a new issue must be joined; pre-

cisely as though no trial or judgment ever occurred. Camp v.

Stewart, 2 E. D. Smith, 88, 90. See Dean v. Cannon, 1 Daly, 34.

§ 3. Hearing and Decision of an Appeal Founded upon Error in Fact.

An attempt has been made on a preceding page to point out
what constitutes an error in fact, and the steps preliminary to

the actual presentation of the error to the appellate court for re-

dress.

The practice upon the hearing of an appeal, where error in
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fact is assigned, is substantially the same as that pointed out in

the preceding section in cases of default. The court must hear all

the matters claimed as errors, whether appearing by the return, by

affidavits, or by oral testimony.

There is one material difference between the judgment rendered

in a case in which the appeal is taken from a judgment rendered

by default and the judgment rendered where the appeal is taken

upon errors in fact. In the former case the granting of relief is

discretionary with the County Court upon a hearing of all the

facts ; but, in the latter case, if the error in fact is established, the

appellate court has no discretion, and is bound to reverse if the

error is one which in law requires a reversal. See Frost v. Frost,

16 Misc. 430.

And so, too, when error in fact is assigned, the proper judgment

is a mere reversal or affirmance of the judgment below, with the

costs of the appeal to the successful party.

The decision is not a mere order, but a final judgment. The

form of such a judgment will be given in a subsequent place.

§ 4. Cross-Appeals.

Where both parties appeal from a judgment rendered in a jus-

tice's court, both appeals should be heard together, and judgment

and costs given to the appellant showing himself right upon his

appeal. It will be error to hear the appeals separately and enter

separate judgments thereon. Jones v. Owen, 5 Hun, 339 ; Olass-

ner v. Wheaton, 2 E. D. Smith, 352.
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CHAPTEE VIL

NEW TEIAL IN THE APPELLATE COUET.

§ 1. When a New Trial in the County Court is Authorized.

The Code provides that where an issue of fact or an issue of

law was joined before the justice, and the sum for which judgment

was demanded by either party in his pleading exceeds $50 ; or

where, in an action to recover a chattel, the value of the property,

as fixed, together with the damages recovered, if any, exceeds $50,

the appellant may, in his notice of appeal, except when the appeal

is to the County Court of Kings county, demand a new trial in

the appellate court, and thereupon is entitled thereto whether the

defendant was or was not present at the trial. Code of Civil Pro.

§ 3068.

In treating of appeals for a new trial in the appellate court, ap-

peals to the County Court of Kings county will, for the purpose of

avoiding unnecessary repetition, be considered as always excepted

from the matter stated.

With the exception above noted, the right to a new trial in the

County Court, in all actions except the action of replevin, depends

upon the amount claimed in the pleadings. Hayes v. Kedzie, 11

Hun, 577; Ovenshire v. Adee, 27 How. 368; Hobhs v. Weather-

wax, 38 How. 385 ; Thompson v. Pine, 5 Hun, 647 ; Merrill v.

Pattison, 44 How. 289. If the sum for which judgment is de-

manded by either party in his pleading exceeds $50, he is en-

titled to a new trial in the appellate court without reference to

the form of the action or the amount of the recovery. Ih. But, in

an action of replevin, the appellant will also be entitled to a new
trial, although the sum for which judgment was demanded in the

pleading did not exceed $50, provided the damages actually re-

covered, added to the assessed value of the property, exceeded that

sum. Merrill v. Pattison, 44 How. 289.

Under the section of the Code above cited, a defendant may, by
setting up a fictitious claim for more than $50 in his answer before
the justice, demand and obtain a new trial in the County Court,
and the court has no right to strike out the answer, or any part of
it. Thompson v. Pine, 5 Hun, 647; Fuller v. Brierly, 36 How.
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47; Bauin's Castorine Co. v. Thomas, 92 Hun, 1. But an im-

proper pleading cannot be made the basis for a demand for a new
trial in the County Court under this section, and if an appeal is

taken for a new trial based upon such improper pleadings, the

County Court may refuse a new trial and send the case to the law
calendar to be heard simply as a question of law. Harvey v. Van
Dyke, 6G How. 396; Moore v. Trimmer, 6 K Y. Supp. 430;
Hinkley v. Troy & Alhia R. R. Co. 42 Hun, 281 ; Denniston v.

Trimmer, 27 Hun, 393 ; Houghton v. Kenyan, 38 How. 107 ; Hall

V. ^Yerney, 18 App. Div. 565. In a justice's court action for

goods sold and delivered, a defendant served an answer, the veri-

fication of which was defective, because the venue was laid in one

county, and the notary who subscribed the jurat was of another

county. The justice refused to allow time for the correction and

gave the plaintiff judgment, and the defendant appealed to the

County Court demanding a new trial. An order was entered

dismissing the appeal so far as it demanded a new trial and put-

ting the case on the law calendar for argument, and the defendant

did not appeal from this order. Held, that it was error for the

county court to reverse the judgement and grant a new trial when
the answer was not before the court and it did not appear, under

Code of Civil Procedure, section 3064, that any injustice had been

done. It was in effect a reversal by the county court of its own
order where the defendant was confessedly in default and offered

no excuse. McCall v. Unser, 132 App. Div. 371 ; Schumpf v.

Interurhan Street Ry. Co. 81 App. Div. 576. If the complaint

does not demand judgment for more than $50, the defendant is not

permitted to allege any defense he may please to set up without

regard to its fitness as an answer to the matter contained in the

complaint, and conclude with a demand for judgment for more

than $50 for the purpose of obtaining a new trial in the County

Court, and thereby secure it as a matter of right. To insure him

that right, his answer must contain a counterclaim as against the

cause of action set forth in the complaint, and the counterclaim

must be one authorized by the Code in the action in which it is

interposed. Plaintiif sued for false representations in the sale of

a horse, demanding judgment in the sum of $49. Defendant an-

swered, admitting the sale, denying all other allegations in the

complaint, and pleading a counterclaim for the balance of the price

of the horse unpaid, amounting to $64. Held, that the counter-

claim being properly pleaded, defendant on appeal from the jus-
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tice's judgment was entitled to a new trial on the merits in the

county court, as authorized by Code of Civil Procedure, section

3068, authorizing a new trial when the sum for which judgment

was demanded by either party exceeded $50. Vandervort v. Mink,

113 App. Div. 601. And where the counterclaim is clearly demur-

rable {Denniston v. Trimmer, 27 Hun, 393 ; Moore v. Trirmner,

23 St. Eep. 2), or when the action is such that a counterclaim is

not permitted in it, it does not warrant a new trial in the County

Court, and a motion to transfer the case from the trial calendar

to the law calendar is proper practice and should be granted.

Harvey v. Van Dyhe, 66 How. 396; Hinhley v. Troy & Alhia

R. R. Co. 42 Hun, 282 ; Hall v. Wemey, 18 App. Div. 565. This

motion may properly be made and determined in advance of the

trial (Harvey v. Van Dyke, 66 How. 396 ; Hinkley v. Troy &
Aliia R. R. Co. 42 Hun, 282), or it may be made at the trial

term of the County Court. Hall v. Werney, 18 App. Div. 565.

The question of a right to a new trial in the County Court is

dependent upon the amended pleading, where an amendment has

been allowed and the amended pleading diilers from the original in

the amount for which judgment is demanded. Hinkley v. Troy &
Alhia R. R. Co. 42 Hiin, 281 ; Risley v. Van Delirider, 17 Misc.

661.

If an appeal is taken for a new trial in the County Court by a

defendant who failed to appear and join issue in the court below,

a motion to dismiss the appeal is proper ; and if the time to appeal

has expired, the defendant should not be allowed, on the hearing
of the motion, to amend his notice of appeal by striking out the

demand for a new trial. Thorn v. Roods, 47 Hun, 433. Where
defendant, when sued before a justice, failed to appear, but suf-

fered default, and appealed to the county court, erroneously re-

questing a new trial on appeal, such request did not render his

notice of appeal inoperative, but the court was entitled, on defend-
ant's motion, to transfer the case to the law calendar, and hear
the appeal on questions of law only. Doughty v. Picott, 105
App. Div. 339.

A new trial in the County Court cannot be had upon an appeal
from a judgment entered in summary proceedings to recover the
possession of lands instituted before a justice of the peace. Brown
V. Cassady, 34 Hun, 55.

The County Court has jurisdiction, on appeal, to try a cause and
render judgment, although it may have appeared on the trial in
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that court that the sum total of the accounts proved exceeded
.$400. Crannell v. Comstoch, 12 Hun, 293.

§ 2. Outline of the Practice upon the New Trial.

The manner of taking and perfecting an appeal -where a new
"trial is desired in the County Court has been noticed in the pre-

ceding pages, and also the requisites of a return on such appeal,

the mode of bringing on the trial at a trial term of the appellate

court, and the preparation for trial generally.

After the expiration of ten days from the time of filing the

justice's return the action is deemed an action at issue in the

•appellate court; and all the proceedings therein, including the

entry, enforcement, and review of the judgment, are the same as

if the action had been commenced in the appellate court, except as

-otherwise specially prescribed in chapter 19 of the Code of Civil

Procedure. Code of Civil Pro. § 3071. Morgan v. Zimmer, 120

App. Div. 672.

After the action is deemed at issue in the appellate court, and

T)efore the trial, either party may serve upon the adverse party a

written offer to allow judgment to be taken against him, for a sum,

or property, or to the effect therein specified, with or without costs.

If the offer is accepted in the manner prescribed by the statute,

judgment may be entered without bringing the cause before the

appellate court ; and if it is not accepted the offer cannot be proved

upon the trial, and its only effect is upon the question of costs.

•Code of Civil Pro. § 3072. If no such offer is made the trial

proceeds in the same manner as an action commenced by the

.service of a summons and brought before the County Court in

.accordance with the ordinary practice in a court of record.

Under the former Code it was held that the County Court must,

on an appeal for a new trial, if so required, pass upon all ques-

tions raised in the court below in relation to the regularity of

process, its service and return, whether proper parties had been

brought in, and other questions of that character. Maxon v. Reed,

8 Hun, 618. It was also held that a party taking such an appeal

could raise in the appellate court all questions which were properly

raised in the court below, except such as were raised in respect to

proceedings taken on the trial of the action, as fully as if the

appeal had been taken upon questions of law only. Stevens v.

Benton, 39 How. 13, 2 Lans. 156.
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As the justice is not required to return the evidence upon aB

appeal for a new trial, it is manifestly impossible for an appellate

court to sit in review upon questions of law dependent upon evi-

dence not returned, and it is equally evident that the court cannot

receive parol evidence of what took place in the court below upon

the trial. Balja v. Rawley, 37 How. 120. Therefore, the ques-

tion whether the justice erred in his ruling upon an objection taken

by the defendant on the trial in the court below, that the plaintiff,,

by his own showing, had brought the title of land in question,,

which was disputed by the defendant, is not before the County

Court for review on an appeal for a new trial. Ih.; Gould v.

Patterson, 63 Hun, 675, 87 Hun, 533. Before the present Code

it was held that the liability to have the action dismissed by reason

of a disputed question of title, followed the case from the justice's

nell V. Brown, 3 Lans. 474. But such is not now the rule ; and the

court to the appeal for a new trial in the County Court. O'Don-

County Court has full power to try the issues upon the merits,,

notwithstanding the fact that the case involves the trial of issues-

relating to a disputed question as to the title to real property, and

the court cannot dismiss the complaint on the ground that the title

to real property was brought in question and disputed on the trial

in the court below. The manner in which the action was tried in

the justice's court, and the questions there raised, are not matters

for consideration on the trial in the County Court. Gould v. Pat-

terson, 87 Hun, 533.

The action in the County Court is tried upon the pleadings in

the court below; and the parties upon the retrial may introduce

the same proof in the County Court, upon the pleadings, as they

would have been entitled to introduce upon a trial in the justice's-

court. Thus, if the defendant has pleaded a counterclaim in jus-

tice's court, where no reply is required or authorized, the plaintiff,,

on the retrial in the County Court, may introduce evidence to-

defeat the counterclaim as he might have done had the trial been in

the court below. JJtter v. Nelligan, 92 Hun, 185.

The appellate court has power to allow the amendment of a
pleading upon appeal, if substantial justice will be promoted
thereby. Code of Civil Pro. § 2944. This does not contemplate
an entire change in the issues. The court cannot allow an answer
interposed in the justice's court, which merely set up a general
denial, to be amended upon the appeal by the insertion of new and
affirmative defenses, such as payment, set-off, or counterclaim.
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Heno V. Millspaugh, 14 Hun, 229. Neither can a plaintiff be

allowed to amend his complaint on appeal in such a manner as to

change the character of the action from contract to tort. Burch v.

Spencer, 15 Hun, 504.

The County Court has jurisdiction, upon the written consent

of the parties, to order a reference of a case brought before it by

appeal from a justice's court where there is an issue of fact joined

between the parties. Ilyland v. Loomis, 48 Barb. 126. So where

the action is on contract, and the pleadings show that the trial will

require the examination of a long account, the court may, upon

the motion of either party, and against the objection of the other,

order the cause referred for hearing and determination. Coy v.

Rowland, 40 How. 385.

After the trial in the County Court, the unsuccessful party may
move for a new trial, and the application may be made upon a

case or upon a case and exceptions, in the same manner as if the

action was brought into that court in the ordinary manner.

To attempt to give, in detail, the practice upon a new trial in a

County Court upon an appeal from a judgment of a justice of the

peace, would be to write a complete treatise upon the practice upon

trials in courts of record. Nothing of the kind can be attempted

licre.
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CHAPTEE VIII.

JUDGMENT OBT APPEAL.

§ 1. After a Trial in the Appellate Court.

Where an appeal is taken for the purpose of obtaining a new

trial in the appellate court, and a trial has been had before a jury

or before the court or a referee, judgment will be entered upon the-

verdict, decisions, or report in the same manner as in an action

commenced in the appellate court. Code of Civil Pro. § 3071.

If an offer has been made and accepted under section 3070 or sec-

tion 3072 of the Code, judgment must be entered in accordance

with the offer.

§ 2. Where a New Trial is Not Demanded.

Where an appeal has been taken and heard in a case in which

the appellant was not entitled to or had not demanded a new trial

in the appellate court, judgment must be rendered by that court,

according to the justice of the case, without regard to technical

errors or defects which do not affect the merits. The appellate

court may affirm, modify or reverse the judgment of the justice

in whole or in part, and as to any or all the parties, and for errors

of law or of fact, and where the judgment is contrary to or against

the weight of evidence, the appellate court may, upon the reversal

of a judgment, order a new trial before the same or another justice

of the same county, to be specified in the order, and in such a

case, the costs of the appeal are in the discretion of the appellate

court. Code of Civil Pro. § 3063.

Prior to the 1st day of September, 1900, it was well settled

that the County Court had no power to reverse a judgment of a.

justice of the peace, upon the ground that it was against the weight

of evidence. Putnam Foundry & Machine Co. v. Young, 55 App.

Div. 623, 624; Ludlum v. Couch, 10 App. Div. 603; Rogers v.

Acli:erma,n, 22 Barb. 134; Biglow v. Sanders, 22 Barb. 147; Bum-
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ham V. Butler, 31 IST. Y. 480; Easson v. Mills, 8 How. 377; Heinr-

rich V. Mack, 25 Misc. 97; Brunold v. Olasser, 53 JST. Y. Supp.
1021. It was held that the errors of fact referred to in section

3063 of the Code did not include, for review, questions as to the

weight of evidence. Biglow v. Sanders, 22 Barb. 147; Jourdan
V. Healey, 46 St. Eep. 198 ; Ludham v. Couch, 10 App. Div. 603.

But by the amendment of that section in 1900, the appellate court

is authorized to reverse a judgment of a justice of the peace be-

cause it "is contrary to or against the weight of evidence." Laws
of 1900, ch. 553; Jacob v. Haefelien, 54 App. Div. 570; Tower v.

Blessing, 55 App. Div. 634. The power conferred upon the coun-

ty court by Laws of 1900, chapter 553, amending the Code of

Civil Procedure, section 3063, to reverse a justice's judgment as

against the weight of evidence, should be exercised only when the

justice's judgment is so plainly against the weight and pre-

ponderance of proof that it can be seen that the justice could not

reasonably have arrived at the decision which he made. Clinton

V. Frear, 107 App. Div. 571; Brewer v. Califf, 103 App. Div.

138.

Prior to that amendment, the power to reverse the judgment as

against the weight of evidence, where the evidence was conflicting,

did not exist at all. Clinton v. Frear, ante. Since the enactment

of Laws of 1911, chapter 364, which further amended section

3063 of the Code of Civil Procedure, the appellate court may also

"modify" the judgment of the justice, in whole or in part, a-s

to any or all of the parties, for errors of law or of fact, and where

it is contrary to the weight of the evidence. To justify reversing

a justice's judgment, the error should be apparent. Spears v.

Sorge, 106 E". Y. Supp. 141. On appeal from a justice's court

to the county court, the latter is a court of review and not a court

of original jurisdiction to decide the facts. Wears v. Johnson,

151 App. Div. 770.

A County Court has no power to reverse a judgment of a justice

of the peace in favor of the defendant and direct a money judg-

ment in favor of the plaintiff; but it has power to reverse the

judgment and order a new trial before the same or another justice

of the same county. Manheim v. Seitz, 21 App. Div. 16. The

appellate division has jurisdiction to review a judgment of the

county court affirming a judgment rendered by a justice of the
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peace upon the default of the defendant, and the court may excuse

such default and award a new trial, and remit the case to the

county court for the purpose of designating a justice and fixing the

time for the new trial. Kilts v. Neahr, 101 App. Div. 317.

The County Court, reversing a judgment of a justice's court on

the ground that the verdict was against the weight of the evi-

dence, should order a new trial before the same justice. Brown v.

Sullivan, 155 App. Div. 875. If the County Court deems the

damages awarded below to be excessive, in a case where damages

are unliquidated, it has no power to order judgment for a reduced

sum. Sourivine v. Truscoti, 25 Hun, 67. But the court has power

to make a conditional reduction of the damages in an action

of tort, where the damages necessarily rested in the discretion of

the jury, by ordering that the judgment be reversed unless the

respondent elect to reduce the damages to a specified sum within

a time fixed, and file a notice of such election with the clerk, in

which case, the judgment be so modified, and as modified, affirmed.

Powers V. lianford, 7 App. Div. 343. See Holmes v. Jones, 121

N. Y. 467 ; La Motte v. Archer, 4 E. D. Smith, 46.

When a judgment is recovered upon a complaint founded upon
an account consisting of several items, and the evidence warrants

a recovery as to some of the items, but is insufficient as to the

others, the judgment may be reversed as to the latter items and
affirmed as to the others. Allen v. Bates, 1 Hilt. 221, 223. So,

where the action is founded upon contract, and there is a recovery

for too large an amount, and the court can clearly see that there

ought to be a reversal as to part of the judgment, and an affirmance

as to the residue, such judgment will be rendered by the appellate

court. Rawson v. Grow, 4 E. D. Smith, 18, 20 ; Thomas v. Mills,

4 E. D. Smith, 75, 77 ; Cook v. Clarh, 4 E. D. Smith, 213, 215

;

Mills v. Fox, 4 E. D. Smith, 220, 224 ; Cooh v. Bitter, 4 E. D.
Smith, 253, 255 ; Pinckney v. Keyler, 4 E. D. Smith, 469, 473

;

Pollock V. Hoag, 4 E. D. Smith, 473, 476 ; Decker v. Hassel, 26
How. 528.

The rule thus established, as to reversing judgments in part and
affirming them as to the residue, in actions arising upon contracts,

is equally applicable to judgments founded upon torts. Staats v.

Hudson River R. R. Co. 23 How. 463, S. C. 39 Barb. 298;
Shaiv V. Davis, 55 Barb. 389; Fields v. Moul, 15 Abb. 6.
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Conditional Order of Reversal.

At a term of the County Court of Fulton County, held at the

courthouse in the city of Johnstown, on the .... day of

, 1914.

Present: Hon. W. C. M., County Judge.

County Couet— Fulton County.

John Doe, Respondent,

against

RiCHAED EoE, Appellant.

The above-named Eichard Roe having appealed to this court

from a judgment rendered against him on the .... day of
,

1914, for the sum of damages, and costs, by

G. F., a justice of the peace of the city of Johnstown, Fulton

county, and after hearing the cause upon the return made and filed

by the said justice, and after hearing in support of said

appeal and in opposition thereto, now, on motion of

, of counsel for the appellant, it is

Oedeeed, That the judgment of the said justice be reversed, un-

less the respondent elects, within ten days after service upon him

or upon his attorney of a copy of this order to reduce the damages

in said judgment to dollars, and files notice of such

election with the clerk of the county of Fulton, in which case the

judgment is modified by reducing the damage-s to dol-

lars, and, as modified, affirmed, without costs.

Form of Consent to Reduce Judgment.

(Title of the cause.)

In pursuance of an order, made in this cause, on the .... day

Qf , 1914, I, John Doe, the respondent and plaintiff, do

185
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hereby consent that the damages in the judgment appealed from

in this action be reduced to the sum of dollars.

Tours, etc.,

JOHN DOE.
To EiCHAjRD Roe, Respondent, and

to C. H., County Clerk.

The power to affirm or reverse a judgment as to any or all the

parties is as clear as the power to reverse a judgment in whole

or in part. The rule seems to be well settled that upon an appeal

from a judgment which is entire and against several defendants,

the appellate court must either totally afSrm or reverse, both as

to the recovery and as to all the parties. But in case there are

separate and distinct judgments, or where an error exists as to

a separate claim or defense, which relates only to a transaction be-

tween the plaintiff and one of the defendants, the judgment may
be reversed as to such a claim or defense and only as to the par-

ties interested therein, and affirmed as to the remainder. These

rules are not of recent origin. They existed and were practically

the same at common law, under the Revised Statutes, the Code of

Procedure, and the Code of Civil Procedure. Richards v. Walton,

12 Johns. 434; Arnold v. Sandford, 14 Johns. 417, 425; Van
Bohelin v. Ingersoll, 5 Wend. 315 ; Sheldon v. Quinlen, 5 Hill,

441 ; Farrell v. Calkins, 10 Barb. 348 ; Story v. iV. Y. & H. R. R.

Co. 6 ]Sr. Y. 85, 89; Wolstenholme v. Wolstenholme File Mfg.
Co. 64 N. Y. 272 ; Goodsell v. Western Union Tel. Co. 109 JST. Y.

147; Board of Underwriters v. Nat. Bank, 146 JST. Y. 64. The
rule is well settled that an entire judgment against several defend-

ants, whether rendered in an action for tort or upon contract, can-

not be reversed as to one defendant and affirmed as to the others.

Farrell v. Calkins, 10 Barb. 348.

Judgment of reversal by default is prohibited by the general
rules of practice. But when the cause is called in its order on the
calendar if the appellant fails to appear and argue or submit his

cause, judgment of affirmance by default will be ordered on mo-
tion of the respondent. Rule 39. This rule is binding upon the
County Court Judiciary Law, section 94; Laws 1909, chapter
35, section 94; Consolidated Laws, Chapter 30, section 94.

The power of the County Court to reverse a judgment where it

is contrary to or against the weight of the evidence being given
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by statute and recognized by the courts, it only remains to consider
when that power should be exercised.

The rule has long been laid down and repeatedly declared that

where on a trial in justice's court evidence was given upon both

sides of the issues, even though but slight evidence was given in

support of the cause of action on which there was a recovery, the

County Court cannot properly reverse the judgment, although it

may arrive at a conclusion upon the facts of the case, or the weight

of evidence, different from that arrived at by the justice if he
decides the case, or by the jury, if there was a jury trial. Burn-

ham V. Butler, 31 K Y. 480; Noyes v. Hewitt, 18 Wend. 141;
Stryker v. Bergin, 15 Wend. 491 ; Fleming v. Smith, 44 Barb.

554; Adanis v. Cole, 1 Daly, 147 ; Reynolds v. Kelly, 1 Daly, 283
;

Smith v. Simms, 51 How. 305 ; Wright v. Maseras, 56 Barb. 521,

532 ; Commissioners of Excise v. Baclcus, 29 How. 33 ; Clark v.

Daniels, 29 App. Div. 600 ; Ludlum v. Couch, 10 App. Div. 603

;

Norton v. Arvemam Co. 14 App. Div. 581, 584; Halsey v. Hart,

85 Hun, 46. This is the rule where there is a conflict of evidence.

The reason for such a rule is obvious. When a trial takes place

upon a question of fact, and witnesses are sworn, the justice or

the jury who see the witness, and the manner in which he testifies,

and hear the language in which his evidence is given, will be

much better able to properly estimate the value of the evidence

than any appellate court knowing nothing of the case except what

appears upon the written or printed record.

While it is true that the County Court cannot reverse the judg-

ment of a justice of the peace on a disputed question of fact, the

dispute must be real and substantial to have this rule apply. It

does not apply to a case in which the defendant swears positively

to a payment and the plaintiff is unable to swear whether the pay-

ment was made or not. Williams v. Wheeler, 40 App. Div. 615.

Where on the trial in the court below there was undisputed evi-

dence establishing a cause of action or defense and the judgment

rendered is against the existence of such right of action or such

defense, the County Court will or should reverse on appeal, al-

though there may have been some immaterial points litigated upon

which there was a conflict of evidence. See Buckley v. Leonard,

4 Denio, 500; Fish v. Skut, 21 Barb. 333.

So where a plaintiff has proved a cause of action by undis-

puted and unimpeached evidence, and the justice or the jury have

found for the defendant under some erroneous view of the law
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applicable to the case, or have drawn an erroneous conclusion from

the testimony, a judgment for the defendant will be reversed.

See Robertson v. Ketchum, 11 Barb. 652 ; Goldsmith v. Obermier,

3 E. D. Smith, 121 ; McCarty v. Ely, 4 E. D. Smith, 375, 376.

Upon reversing the judgment of a justice's court on the ground

the complaint was erroneously dismissed, the county court has no

authority to direct a new trial. Papenmeyer v. Roddy, 145 App.

Div. 579. Upon reversing a justice's judgment upon questions

of law only, the county court has no power to order a new trial,

but the reversal must be absolute. Tichnor Bros. Inc. v. Barley,

132 N. Y. Supp. 243.

A judgment in favor of the plaintiff will be reversed where,

upon a review of the entire evidence given, it is apparent that the

plaintiff has failed to prove a cause of action, either because upon

all the facts proved the law does not entitle him to recover, or

because of a material defect in the proofs. See Baldivin v. Dele-

van, 2 Hill, 125 ; Clark v. Denure, 3 Denio, 319 ; Tifft v. Tijft, 4

Denio, 175 ; Blanchard v. Isaacs, 3 Barb. 388 ; Pryne v. Westfall,

3 Barb. 496; Howard v. Brown, 2 E. D. Smith, 247; Jones v.

Pridham, 3 E. D. Smith, 155 ; Storp v. Ilarhutt, 4 E. D. Smith,

464; Lynch v. McBeth, 7 How. 113.

A judgment rendered by a justice of the peace upon the ver-

dict of a jury will be reversed when it is evident that the verdict

is the result of prejudice, partiality, passion, or fraud. See Mar-
selis V. Secuman, 21 Barb. 319 ; Pearson v. FisTce, 2 Hilt. 147

;

Westbrooh v. Douglass, 21 Barb. 602.

The appellate court is also bound to reverse a judgment which
could have been rendered only upon a total disregard of uncon-

tradicted and unimpeached evidence. See Newton v. Pope, 1

Cow. 109 ; Dolson v. Arnold, 10 How. 528 ; Jacks v. Darrin, 3 E.
D. Smith, 559 ; Dresser v. Van Pelt, 1 Hilt. 316.

The cases in which relief is sought from judgments rendered

by default, or against evidence, or for errors in fact having been
suflaciently noticed already, it will now be proper to notice those

cases in which a reversal is sought on account of some legal error

committed by the court below. The principal part of the appeals
which are brought are founded upon some alleged error in the
proceedings in the lower court. Such errors may occur in any
stage of the proceedings, from the commencement of an action

until its final termination in a judgment. To enumerate all the
instances in which it has been held that an error had been com-
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mitted would be to cite all the cases upon the subject, which is

not the object of this article. It will be proper, however, to point

out some of the classes of cases in which such errors occur.

To commence with the proceedings in an action is a convenient

point to start from. If the justice has no jurisdiction of the sub-

ject-matter of the action, or if he does not acquire jurisdiction

over the person of the defendant, this will be a ground of error.

The place where an action must be brought is sometimes limited,

and the law must be complied with in this respect. Sometimes

the justice is disqualified by reason of relationship, or of some

other personal disqualification. So, again, the process which has

been issued may not be regular or valid on account of the want

of affidavits, bonds, or other proof or securities; and if these are

sufficient, the process may not be sufiicient or proper in form or

kind. The service of process may be irregular or defective. Er-

rors may also occur in the disposition of questions relating to the

pleadings, or to an adjournment. And what is still more com-

mon, there may be errors committed on the trial of a cause, such

as admitting improper evidence, rejecting proper evidence, ex-

cluding or receiving witnesses, improperly granting or refusing

a nonsuit, charging a jury, receiving verdicts, or entering judg-

ments, and the like. In all of the foregoing proceedings, and in

many others not mentioned, there may be errors which may be a

good ground of appeal. And all these questions are outside of

other questions which arise as to the right of the plaintiff to

recover, upon the law applicable to the case, or whether a judg-

ment in favor of the defendant can be sustained when all the

facts in the case are duly considered. And whenever it appears

from the record that any material error has been committed in

the proceedings in the court below, either by the justice or by a

jury, the general rule is, that such error may be corrected on

an appeal.

For an illustration of the cases in which the procedings are

regular and valid, or irregular and erroneous, the student may
examine each of the classes of cases which have been pointed out,

such as process, pleadings, evidence, trials, judgment, etc.

And whenever the appellate court can clearly see, from the

whole record, that the judgment appeakd from is against law

and the evidence, or in other words is unjust, because against

the clear merits of the case, the judgment will be reversed.
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Objections first taken on the argument.— It is a general rule

that a party must take such objections below, as he wishes to rely

upon, if -he appears in the action, or participates in the proceed-

ings. This rule is a most important one in its consequences, and

it is very uniformly enforced in practice. A few cases will suffice

to illustrate the practice.

If a party wishes to take any objections to process, either as to

the mode of issuing or service, he must raise the proper objection,

at the first opportunity.

If process is defective either in form or in substance, and the

defendant wishes to object to it, he must do so before joining

issue; and if he fails to do this in the court below, he cannot

raise the objection upon an appeal.

If a demurrer is sustained when it has been interposed notwith-

standing the legal sufiiciency of the pleading demurred to, the

injured party may redress the wrong by an appeal. But he must
abide by his pleading, and refuse to amend it; or he will waive

the right to insist upon the point upon an appeal.

If a complaint is defective the objection must be made in the

court below, and if the defendant fails to do this he cannot re-

verse the judgment for the insufiiciency of the complaint, provided

a good cause of action was proved by legal evidence. Stafford v.

Williams, 4 Denio, 182, 184; Hall v. McKechnie, 22 Barb. 244.

If an adjournment is desired, a proper application must be

made, and there must be a refusal to grant it before error will lie.

A refusal of a justice to require an undertaking on an adjourn-

ment on motion of the defendant, will be error, if the plaintiff ob-

jects to such a course. There are numerous cases, as we shall soon

see, where a party may raise objections, even though he did not

appear and object. But there are some objections which must be

taken below, or they cannot be raised upon an appeal. A party

who does not appear and object to the competency of a juror on
account of his want of a property qualification will lose the right.

ClarJc V. Van Vrancken, 20 Barb. 2Y8; Eggleston v. Smiley, 17
Johns. 133. When both parties appear in the court below an
objection on the ground of nonjoinder or misjoinder of parties

must be made there, or the question will not be entertained on an
appeal. TihUts v. Percy, 24 Barb. 39 ; Avogadro v. Bull, 4 E
D. Smith, 384.

The cases in which objections may and must be taken on trial
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and the mode in which it is to be done, have been quite fully

noticed.

Where it is evident from the return that the parties assumed

the existence of facts which were material to the case, and neither

party in any manner raises an objection to the want of proof of

the existence of such facts, this assumption will preclude any ques-

tion from being made upon appeal as to the defect. Paige v.

Fazackerly, 36 Barb. 392, where several cases are cited; Smith

V. Hill, 22 Barb. 656; Austin v. Bums, 16 Barb. 643; Jencks v.

Smith, 1 ]Sr. Y. 90 ; Oelhaar v. Ross, 1 Hilt. 117 ; Bue v. Perry,

63 Barb. 40, 41 How. 385; Hill v. Heermans, 17 Hun, 470;

Northrup v. Garrett, 17 Hun, 497 ; McDonald v, Christie, 42

Barb. 36, 39; Cooper v. Bean, 5 Lans. 318.

If it is intended to raise a question as to the manner in which

a fact is proved this must be done in the court below, or the

right of objection will be lost. If there is a formal defect in the

proof of the issuing of letters of administration, which form a

part of the plaintiff's proofs, the objection must be taken in the

court below to render it available. Donahue v. Henry, 4 E. D.

Smith, 162.

So, an objection to evidence, on the ground that it is incom-

petent and inadmissible, must be made in the court below, and

if it is not, the objection cannot be made for the first time on the

appeal. Bouillier v. Wemiclci, 3 E. D. Smith, 310. So, where

a sealed instrument which has a subscribing witness is proved in

the court below without producing the subscribing witness, and

without objection, the objection cannot be taken upon the appeal.

Banney v. Owynne, 3 E. D. Smith, 59. So an objection as to the

competency of a witness must be taken below to be available. Fenn
V. Timpson, 4 E. D. Smith, 276, 278. There are cases in which

the defendant may raise objections for the first time upon an ap-

peal if he did not appear in the action below.

So, he may, in some cases, raise an objection on appeal, although

it was not taken below, where it is clear that the objection could

not have been obviated if taken in the court below. But the cor-

rect and the safe practice always is to take the proper objection

at the earliest opportunity, and to state it so clearly as not to be

misunderstood by the court below, or by the opposite party, and

so as to be certain that it will be sufBcient to be available on the

appeal.
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Admission of illegal or incompetent evidence.— One of the most

common grounds of appeal is the admission of illegal or incom-

petent evidence by the court below. Where it is clear that illegal

or incompetent evidence was admitted under objection, and that

it affected the result of the action to the detriment of the appellant,

the judgment will be reversed. Green v. Hornellsville & Canis-

teo R. B. Co. 24 App. Div. 434; WiUia7ns v. Fitch, 18 IST. T.

546; Erhen v. Lorillard, 19 N. Y. 299. But this rule is sub-

ject to the qualification that the admission of irrelevant, im-

proper, or incompetent evidence under objection, will not re-

quire the reversal of the judgment if there is abundant competent

evidence in the case to support the judgment, exclusive of the evi-

dence objected to, and the court can see that no injury has been

occasioned to the party complaining. Ih. This subject has been

sufficiently discussed in connection with the subject of trials by

jury.

Exclusion of legal and competent evidence.— The rejection of

legal and competent evidence is always fatal to a judgment ap-

pealed from unless it clearly appears that the party offering the

rejected evidence was not prejudiced by the error.

§ 3. Intendments by the Appellate Court.

It is a familiar rule that errors must be made to appear affirma-

tively before a judgment will be reversed. Everingham v. Vander-
Ult, 13 Hun, n^; Tracy v. Altmyer, 46 K Y. 598; Briant v.

Trimmer, 47 IST. Y. 96 ; Martin v. Houghton, 31 How. 82, 45
Barb. 258; Knight v. Wilson, 55 Hun, 559.

It is the uniform practice of courts reviewing proceedings had
before a justice of the peace, if possible, to sustain them by every
reasonable and warrantable intendment. Schoonmaker v. Spencer,
54 IST. Y. 366; Beecher v. Kendall, 14 Hun, 327 ; Avery v. Wood-
heck, 6 Bans. 498, 62 Barb. 557; Helmick v. Churchill, 92 Hun,
524; Sehring v. Stryker, 10 Misc. 289, 63 St. Eep. 243; Knight
V. Wilson, 55 Hun, 559. No presumption of error will be indulged
against the regularity of the judgment. Potter v. Whittaker, 27
How. 10. There are, however, some matters in which this rule
does not prevail. When a judgment of an inferior court is brought
up for review, the record must show that the court had jurisdiction
of the subject-matter, and of the person of the defendant. Frees
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V. Ford, 6 K Y. 176 ; DroJce v. Miller, 15 Hun, 356. It is other-

wise "when the record is used merely as evidence. Yon Deusen v.

Sweet, 51 JST. Y. 378.

An appellate court will not be astute to discover errors in pro-

ceedings of a justice of the peace in cases of default, where a de-

fendant, refusing to attend upon the trial, awaits his chance of

finding some error by which the judgment can be reversed. liel-

mick V. Churchill, 92 Hun, 524. Neither will an appellate court

encourage appeals from judgments of justices of the peace where

the error is trivial in amount and substantial justice has been done

between the parties. Kilmer v. Messling, 70 Hun, 582. Techni-

cal errors, not affecting the merits, in the matter of the admission

of evidence, will be disregarded. Frink v. Stevens, 88 Hun, 283.

And a judgment will not be reversed for a technical error of the

justice in his rulings which does not affect the merits. Angel v.

Hill, 45 St. Kep. 83, 18 N. Y. Supp. 824. If a justice's judg-

ment can be sustained upon any theory, although not the one upon

which the case was tried, it will be affirmed. Jackson v. Helmer,

73 App. Div. 134.

Where the return is silent upon the subject, the appellate court

will intend, in support of the judgment, that the justice issued a

,'dummons in the proper form, and that it was delivered to a proper

constable (Potter v. Whittaker, 27 How. 10) ; that the justice

waited an hour on the return day of the process (Stafford v. Wil-

liams, 4 Denio, 182; Knight v. Wilson, 55 Hun, 559) ; that the

justice waited one hour for the defendant to appear on the ad-

journed day (Clark v. Garrison, 3 Barb. 372) ; that the justice

truly and openly stated the grounds upon which he refused an ad-

journment (Decker v. Hassel, 26 How. 528) ; that the witnesses

were duly sworn on the trial, or that an oath was waived (House

V. Low, 2 Johns. 378) ; that a general objection to evidence was

properly overruled, where the grounds of objection are not prop-

erly stated, and the court can see that a proper objection might

have been taken (Bellows v. Sackett, 15 Barb. 96) ; that the cause

was properly submitted to the court before judgment was ren-

dered (Peters v. Diossy, 3 E. D. Smith, 15) ;
that a judgment was

rendered upon a verdict on the day of its rendition, where the case

mi"-ht have occupied two days for the trial, as where it appeared

that the trial commenced on the 11th of the month and the judg-

ment was rendered on the 12th (Beattie v. Qua, 15 Barb. 132) ;

and that there were foreign witnesses when the justice allows more
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than $10 as costs of the action. See Oakley v. Van Horn, 21

Wend. 305
J
Fuller v. Wilcox, 19 Wend. 351 j Code of Civil Pro.

§ 3076.

§ 4. Restitution.

Where the judgment of the justice is reversed or modified, the

appellate court may make or compel restitution of property or of

a right, lost by means of the erroneous judgment; but not so as to

affect the title of a purchaser, in good faith and for value, of prop-

erty sold by virtue of a warrant of attachment in the action, or an

execution issued upon the judgment. In that case the appellate

court may compel the value, or the purchase price, to be restored,

or deposited, to abide the event of the action, as justice requires.

Six days' notice of an application for an order for restitution must

be given; and if the application is granted before judgment, the

proper direction may be included therein. Code of Civil Pro.

§ 3058.

Restitution was a remedy well known to the common law. Its

object was to restore to an appellant the specific thing, or its

equivalent, of which he had been deprived by the enforcement of

the judgment against him during the pendency of his appeal. It

was not created by statute, but was exercised by the appellate

tribunal as incidental to its power to correct errors, and hence the

court not only reversed the erroneous judgment, but restored to the

aggrieved party that which he had lost in consequence thereof. It

was usually a part of the judgment of reversal which directed

"that the defendant be restored to all things which he has lost on
occasion of the judgment aforesaid." A proper remedy was pro-

vided for the enforcement of this direction. Now the practice is

regulated by statute. The statutory remedy is exercised by the

entry of a judgment or order in the action in which the erroneous
judgment was rendered. But the statutory remedy is not exclu-

sive, and a party entitled to restitution may obtain relief by action.

Haebler v. Myers, 132 JST. Y. 363.

Six days' notice of the application for an order for restitution

must be given by the appellant, whether the application is made
before or after judgment. Code of Civil Pro. § 3058 ; Darcey v.

Sieger, 23 Misc. 145. Where a judgment in an action for the
possession of chattels is reversed on an appeal based upon an
error in fact not affecting the merits, the only judgment the ap-
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pell ate court can render is one of reversal, and in the absence of

any application for restitution, it will be error to include in the

judgment a direction for the return of the chattels or their value.

Frost V. Frost, 16 Misc. 430.

In some cases it may be convenient and advisable to make the

application for restitution upon the hearing of the appeal, having

previously given notice of the application by a clause added to the

notice of argument or by a separate notice served six days prior

to the hearing. If the application is not made at the hearing, it

may be made afterward upon six days' notice. This application

should be made at a regular term of the County Court.

If affidavits are used on the motion copies should be made for

service on the adverse party, and served with the notice of the mo-

tion. These affidavits should be entitled in the appellate court,

and should set out the facts necessary to show that the party is

entitled to the relief sought. The justice's return and the judg-

ment-roll will always be available as a part of the moving papers

where the application is made after judgment, and they will usu-

ally be indispensable as the best evidence of the proceedings in the

court below and in the County Court. ISTo copies of these records

need be served with the notice of motion, but should be referred

to in the notice as a part of the papers upon which the application

will be made.

Notice of the Application for Restitution.

County Codet— Westchestee County.

John Doe, Respondent^

agamst

RiCHAED EoE, Appellant.

SiK.— Take notice that, upon affidavits, with copies of which

you are herewith served, and upon the justice's return and the

judgment-roll in this action, a motion will be made at the next
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term of this court, to be held at the courthouse, in the Village

of White Plains, on the day of , 1914, at the open-

ing of the court, or as soon thereafter as counsel can be heard, for

an order requiring John Doe, the plaintiff and respondent herein,,

to make restitution to the above-named appellant of the value of

the property sold by virtue of the execution issued upon the judg-

ment from which this appeal was taken, or for such other or fur-

ther order or relief as the court may deem proper to grant, with

costs of this motion.

Dated September 17, 1914.

Yours, etc.,

H. E. S.,

Attorney for the Appellant.

To F. L. C, Esq., Attorney for Respondent.

Before making the motion, it will be proper to make a demand

for the amount due the appellant, and to state the facts, and the-

refusal of the defendant to comply therewith, in the moving affi-

davit. This is for the purpose of guiding the discretion of the-

court in the matter of allowing costs of the motion.

At the time specified in the notice, the motion is made in the-

appellate court, and, if granted, the appellant will draw the proper

order, enter it with the clerk of the county, procure a certified

copy, and serve it upon the adverse party.

§ 5. The Form of the Judgment on Appeal.

Judgment on offer.— Where the appellant has accepted an offer

made by the respondent to allow judgment to be rendered in

the appellate court for a specified sum, as prescribed in section

3070 of the Code of Civil Procedure, he should file it with an

affidavit of the notice of acceptance with the clerk of the appellate-

court, who thereupon must enter judgment in accordance with the

offer.



JUDGMENT ON APPEAL. 2957

Form of Judgment on Offer and Acceptance.

At a term of the County Court of the county of Wayne, held at
the courthouse, in the Village of I-yons, on the day of

, 1914.

Present: Hon. C. W. K., County Judge.

CouwTY CouET— Wayne County.

John Doe, Respondent,

against

EiCHAED EoE, Appellant.

This action, having been brought into this court by an appeal

taken by the above-named Richard Eoe, from a judgment ren-

dered against him and in favor of John Doe, the respondent above

named, on the .... day of , 1914, by G. F., a justice

of the peace of said county, for the sum of $150 damages and
$9.30 costs, and the said respondent having duly offered to allow

judgment to be rendered in this court in his favor for the sum
of $125 ; and the appellant having duly accepted said offer and

filed the same with the clerk of said county, with an aiEdavit of

service of a notice of acceptance of the same, now, on motion of

A. B., attorney for said appellant, it is

Oedeeed and adjudged, That the respondent, John Doe, re-

«over of the appellant, Eichard Eoe, the sum of $125, the amount

of said offer.

Judgment upon an offer made in pusuance of section 3072 of

ithe Code may be in substantially the same form.

Judgment of affirmance.— The decision or order made by the

oourt after the argument of the appeal will direct the judgment to

be entered, and, where the costs are discretionary, will provide as

to the recovery of costs.
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The Code provides that a judgment affirming wholly or partly

a judgment from which an appeal has been taken, shall not ex-

pressly and in terms award to the respondent a sum of money, or

other relief, which was awarded to him by the judgment so af-

firmed. Code of Civil Pro. § 1317. See Eno v. Crohe, 6 How.
462; De Agreda v. Mantel, 1 Abb. 130, 133; Halsey v. Flint, 15

Abb. 367; Beers v. Hendrichson, 4c?> N. Y. 665. While this pro-

vision of the Code is not made applicable to appeals from a justice's

court to the County Court, it is generally followed in practice, and
there seems to be no sufiicient reason for a departure from it.

Form of Judgment of Affirmance.

At a term of the County Court of the county of Oneida, held at

the courthouse in the city of Utica, on the .... day of

, 1914.

Present: Hon. W. C. M., County Judge.

County Court—Oneida County.

John Doe, Respondent,

against

Richard Poe, Appellant.

The above-named defendant, Richard Roe, having appealed to

this court from the judgment rendered against him on the ....

day of , 1914, by R. P. C, Esq., justice of the peace,

for the sum of damages and costs, and the

said appeal having been heard, and an order of this court having

been entered thereon affirming said judgment, with costs of said

appeal to the respondent,

Now, on motion of , attorney for the respondent, it is

Adjudged, That the judgment rendered by said justice, as

aforesaid, be and the same is hereby in all things affirmed, and
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that the respondent, John Doe, recover of the appellant, Eichard
Roe, the sum of , the amount of his costs herein as taxed,

and that he have execution therefor.

Judgment of reversal.— If the appellant has succeeded upon his

appeal wholly or in part, he should enter a judgment in the appel-

late court, conforming to the order made upon the decision of the

appeal. If the judgment is reversed in its entirety, the judgment
may be in the following form:

Form of Judgment of Reversal.

(Caption and title as in preceding form.)

The above-named defendant, Eichard Eoe, having appealed to

this court from a judgment rendered against him on the .... day

of , 1914, by E. P. C, Esq., a justice of the peace of the

city of Johnstown, in said county, for the sum of dam-

ages and costs, and the said appeal having been heard,

and an order of this court having been made and entered thereon

reversing said judgment, with costs of said appeal to the appellant.

Now, on motion of , attorney for the appellant, it is

Oedeeed and adjudged. That the judgment rendered by said

justice, as aforesaid, be and the same is hereby * in all things

reversed, f and that the appellant, Eichard Eoe, recover of the

respondent, John Doe, the sum of , the amount of his

costs herein as taxed, and that he have execution therefor.

If the judgment is reversed only in part and is affirmed as to

the residue, the recital of the order directing the judgment should

be modified to correspond with the order actually made, and the

form of reversal above given may be modified by adding after

the* a provision in accordance with the order made by the County

Court in the following general form: "reversed as to the sum

of , and affirmed as to the residue, to wit, for the sum

of , with costs, together with disbursements,

to the appellant (orj respondent), and that the have execu-

tion therefor."

Where the appellant has succeeded in reversing the judgment

absolutely, and has applied for and obtained an order of restitu-

tion before judgment, the form of the judgment may be as in the



2960 JUDGMENT ON APPEAL.

general form of reversal to the f, adding therefrom the direction

as to restitution in substantially the following form

:

"And it appearing to the court that, notwithstanding the appeal

herein, the respondent has executed and collected the amount of

the judgment of the court below, with costs, constable's fees, etc.,

to^wit, the sum of $ , it is further ordered and adjudged

that the respondent make restitution of the sum so collected, and,

to that end, that the appellant recover of the respondent the said

sum of $ , together with $ , costs of this appeal

as taxed, amounting in all to $ , and that he have execu-

tion therefor.

Judgment where a new trial has been had.— The judgment ren-

dered where there has been a new trial in the County Court will

be the same in all respects as if rendered in an action commenced
therein in the ordinary manner.

Judgment for the Plaintiff on a Verdict.

{Caption, and title of the cause.)

This action, having been duly brought on for trial herein before
Hon. W. C. M., county judge of county, and a jury at

a term of this court, held at the courthouse in the of

, on the day of , 1914, and the issues hav-
ing been tried, and a verdict for the plaintiff for the sum of

$ having been rendered on the .... day of

1914, and the plaintiff's costs having been duly taxed at $
,

now, on motion of
, attorney for the plaintiff, it is

Adjudged, That the plaintiff,
, recover of the defend-

^^t>
, $ , so found by the jury, together with

$ . . . . , costs, amounting in all to $ , and that he have
execution therefor.

§ 6. The Judgment-Roll.

The clerk, immediately after entering final judgment upon the
determination of an appeal, must attach together and file such of
the following papers, as were used upon the appeal, which consti-

tute the judgment-roll:
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1. The return of the justice, or a certified copy thereof; tho

notice of appeal, and the undertaking, if any has been given.

2. The verdict, report, or decision, and each offer, if any, made
as prescribed in article 3 of this title.

3. A certified copy of the judgment, together with each notice

of exceptions, or ease, which is then on file.

4. Every other paper, then on file, and a certified copy of every

order, which in any way involves the merits, or necessarily affects

the judgment. Code of Civil Pro. § 3061.

186
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CHAPTER IX.

COST ON APPEAL.

§ 1. When the Appeal is Heard upon the Return.

Where the appeal is taken for any purpose other than to obtain

a new trial in the appellate court, the award of costs is regulated

as follows:

1. If the appeal is dismissed, because neither party brings it to

a hearing, costs cannot be awarded to either party.

2. If the judgment is reversed for an error in fact, not affecting

the merits, or if a new trial is directed before the same or another

justice, the costs of the appeal are in the discretion of the appellate

court.

3. If the judgment is affirmed, costs must be awarded to the

respondent.

4. If the judgment is reversed, costs must be awarded to the

appellant.

5. If the judgment is affirmed only in part, the costs, or such

part thereof, as to the appellate court seems just, not exceeding

$10, besides disbursements, may be awarded to either party. Code
of Civil Pro. §§ 3063, 3066.

Where costs are awarded upon such appeal, they must be as fol-

lows, besides disbursements

:

To the appellant upon reversal, $30.

To the respondent upon affirmance, $25. Id. § 3067.

When costs are awarded to the appellant, he may include in the

disbursements, upon the appeal, the costs and fee paid to the

justice upon taking the appeal; and, where the judgment rendered
by the justice was against the appellant, he may also include in

those disbursements the costs of the action before the justice which
he would have been entitled to recover if judgment of the justice

had been in his favor. Id. § 3060.

If, upon the appeal, a sum of money is awarded to one party,

and costs are awarded to the adverse party, the appellate court
must set off the one against the other and render judgment for
the balance. Id. § 3059.

It will be noticed that, where a judgment is reversed as con-
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trary to or against the weight of evidence, and a new trial is or-

dered before the same or another justice, the costs" of the appeal

are in the discretion of the appellate court. Code of Civil Pro.

§ 3063. They are also discretionary where an appeal has been

taken by a defendant who was in default in the court below as

provided in section 3064 of the Code, and the appellate court, on

the -hearing, has directed a new trial before the same or another

justice; or where the judgment is reversed for an error in fact,

not affecting the merits. Id. § 3066, subd. 2. They are also dis-

cretionary where the judgment is affirmed in part only. Id.

subd. 5. In the latter case, the amount which may be awarded to

either party is limited to a maximum sum of $10. In all other

cases in which the amount of costs is in the discretion of the ap-

pellate court, the discretion is limited to the granting or with-

holding of costs, and does not go to the amount; and if costs are

awarded at all they will be for the full amount given by section

3067 of the Code to the successful party. The "error in fact"

contemplated in Code of Civil Procedure, section 3066, which

permits the County Court, when, reversing a judgment of a jus-

tice's court on that ground, to give or withhold costs in its dis-

cretion, has reference to some occurrence which affects the va-

lidity of the trial, such as service of process by one not authorized,

infancy of a party for whom no guardian ad litem had been ap-

pointed, relationship of the justice, or misconduct of the jury, and

has no reference to an erroneous ruling or finding upon the evi-

dence, and the provision does not apply where the error committed

by the justice was in holding that the plaintiff was stayed for non-

payment of costs, and thereupon dismissing the complaint, and

upon a reversal thereof the successful party is entitled to costs

as a matter of right. Smith v. Cayuga Lake Cement Co. 105 App.

Div. 307. Where the payment of costs is not imposed by the

County Court as a condition of granting a new trial upon a re-

versal, the provisions of Code of Civil Procedure, sgction 779

respecting a stay for non-payment of costs do not apply. lb.

§ 2. Costs where there has been a New Trial and no Offer of

Judgment.

Where an appeal has been taken for a new trial in the appellate

court in a proper case, and a trial has been there had before the

court, a jury, or a referee, and no offer of judgment has been made
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by either party, the party in whose favor the verdict, report, or

decision in thfe appellate court is given, is entitled to recover his

costs upon the appeal. Code of Civil Pro. § 3070.

This section of the Code is a plain expression of the intent of

the legislature to give costs to the party who recovers in the ap-

pellate court, whether the amount of such recovery be great or

small, or whether such party recovers all that he claims in his

pleading, or otherwise. The right of the successful party to costs

is not made dependent upon the amount, but on the fact of recov-

ery, and, if no offer has been made, it depends upon nothing else.

Clark V. Malzacher, 20 App. Div. 301 ; Pierano v. Merritt, 148

]Sr. Y. 289 ; Wheeler v. Mowers, 16 Misc. 331 ; Sheehan v. Butler,

24 Week. Dig. 168, 40 Hun, 634; Balcom v. Terwilliger, 42 Hun,

170 ; Munson v. Curtis, 43 Hun, 214. Thus, where a plaintiff

brings an action in justice's court and there recovers judgment for

$200 and costs, but on an appeal taken by the defendant to the

County Court recovers a judgment for $1 only, he is entitled

to costs in the appellate court, in the absence of any offer of judg-

ment by either party. Pierano v. Merritt, 89 Hun, 207, 148

N. Y. 289. So where a plaintiff recovers judgment for less than

$50 in the court below, and the defendant, by virtue of a counter-

claim set up in his answer, takes an appeal for a new trial in the

County Court, where a verdict is rendered in favor of the defend-

ant for "no cause of action," the defendant is entitled to costs

upon the appeal. Clarh v. Malzacher, 20 App. Div. 301.

The above cases must be held to authoritatively determine the

construction to be put upon the language of section 3070 as that

section stood after the amendment thereof in 1885, and prior to

the amendment in 1895, although there are decisions in which
a different construction has been placed upon that part of the

section under consideration. It has been held that, where a plain-

tiff, on an appeal taken by the defendant for a new trial in the
County Court, fails to recover a sum which would have been suffi-

cient to carry costs if the action had originally been brought in
that court, he cannot recover costs of the appeal in the absence of
an offer of judgment by either party. Rhodes v. Carr, 88 Hun,
219. This case seems to have been decided upon the authority
of McKuskie v. Hendrickson, 128 IST. Y. 555, in which an offer

of judgment was made by one of the parties, and which does not
decide who would be entitled to costs if no offer had been made
by either party. See Pierano v. Merritt, 148 X. Y. 289, 291
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292. A plaintijBf recovering judgment in a justice's court for

$160, who recovered a verdict in the County Court on appeal and

trial de novo, less than $50, is not entitled to any costs according

to the authorities and to Code of Civil Procedure, section 3228,

subdivision 4, and sections 3070, and 3073. Bell v. Lynch, 80

Misc. 683, 142 IST. Y. Supp. 676. In order to recover costs in a

County Court, a plaintiff must recover $50 or more, whether the

case was originally begun in that court or is a new trial, upon ap-

peal from a justice's court, except in a case where an offer of

judgment was made within fifteen days after service of the notice

of appeal, as provided in Code of Civil Procedure, section 3070.

Section 3070 of the Code was amended in 1895 by adding

thereto a sentence providing as follows: "Costs when awarded

according to the provisions of this section shall be in amounts pro-

vided in section 3073 of this article." The section referred to

provides as follows: "Upon an appeal, provided for in this arti-

cle, costs, when awarded, must be as follows, besides disburse-

ments :

"For all proceedings before notice of trial, fifteen dollars.

"For all subsequent proceedings before trial, ten dollars.

"For the trial of an issue of law, fifteen dollars.

"For the trial of an issue of fact, twenty dollars.

"For the argument of a motion for a new trial on a case, fifteen

dollars.

"For each term, not more than five, at which the appeal is

regularly on the calendar, excluding the term at which it is tried,

or otherwise finally disposed of, ten dollars."

§ 3. Costs where there has been a New Trial and an Unaccepted Offer.

The Code provides that, upon an appeal for a new trial in the

County Court from a judgment for a sum of money only, either

party may, within fifteen days after service of the notice of appeal,

serve upon the adverse party, or upon his attorney, a written offer

to allow judgment to be taken in the appellate court, in favor of

either party, for a specified sum. Where an offer is thus made,

and not accepted, it cannot be proved upon the trial the party re-

fusing to accept it is liable for costs of the appeal unless the re-

covery is more favorable to him than the sum offered. Code of

Civil Pro. § 3070.

Where there has been a refusal to accept an offer of judgment
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made by one of the parties to the appeal, there are two questions

in respect to the award of costs to be considered; one, as to the

liability of the party declining to accept the offer to pay costs to

the party making it; and the other, as to the right of the party

refusing to accept the offer to recover costs as against the party

making it.

Where, on an appeal to the County Court from a judgment in

favor of the plaintiff for $30 and costs, the defendant has made an

offer to allow judgment to be rendered against him for $5, which

the plaintiff has refused to accept, and, on the trial in the County

Court, the jury render a verdict in favor of the plaintiff foi" $35,

the recovery being more favorable to the plaintiff than the offer,

he is not liable to the defendant for the costs of the appeal, and,

not having himself-made any offer of judgment, he is not entitled

to recover costs against the defendant. In such case neither party

is entitled to costs as against the other, for the reason that there

is no statute authorizing the recovery of costs under the facts above

stated. The only way in which the plaintiff can secure his right

to costs in such a case is by making an offer to take judgment for

a sum specified, and then, if the defendant refuses to accept the

offer, he will be liable to costs, unless the recovery is more favor-

able to him than the offer. McKuskie v. Hendrickson, 128 ]N". Y.
655. See Zoller v. Smith, 45 Hun, 319.

It will be noticed that in the cases last cited the amount recov-

ered Avas less than $50. In another case in justice's court brought
to recover for goods sold and delivered, and for services rendered,

a judgment was rendered for the defendant dismissing the com-
plaint, with $10 costs. The plaintiff appealed to the County Court,
demanding a new trial, and thereupon the defendant offered to

allow judgment to be rendered in the appellate court in favor of
the plaintiff for $10. The plaintiff did not accept this offer, nor
did he serve any written offer on the defendant that he would
take judgment for a specified sum. In the County Court the
plaintiff obtained a verdict for over $200, and it was held in that
court that the plaintiff was not entitled to costs of the appeal.
But, on appeal from the order of the County Court, affirmino-

the ruling of the clerk denying the motion of the plaintiff to tax
his costs against the defendant, it was held that the plaintiff, hav-
ing recovered more than $50 in the County Court, was entitled
to tax his costs under subdivision 4 of section 3228 of the Code.
Fowler v. Bearing, 6 App. Div. 221. And see Birdsall v. Keycs
66 Him, 233.

'
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In another case the plaintiff had recovered in justice's court

a judgment for more than $50 and costs, and, on an appeal by
the defendant to the County Court for a new trial, the plaintiff

served a written offer to allow judgment to be taken in his own
favor for the damages only. The defendant did not accept the

offer or make any offer on his part. The complaint was dismissed

on the trial in the County Court, and costs were taxed in favor

of the defendant. On motion by the plaintiff for retaxation in

his favor, the court held that, as the plaintiff was not entitled to

costs under section 3228 of the Code, the defendant was entitled

to costs under section 3229 of that act. Brazee v. Town of Horn-

by, 27 Misc. 129.

It has been held that the clause added to section 3070, in 1895,

des not preclude the application of section 3228 to a case where, on

appeal from the judgment of a justice's court, a plaintiff who
did not accept the offer of the defendant, and who made no offer

himself, recovers a judgment in the County Court amounting to

$50 ; and that the clause merely fixes the particular sums which

may be awarded as costs under the amended section, and has

nothing to do with the applicability of the more general provi-

sions of the Code in regard to the circumstances under which a

party becomes entitled to costs. Foivler v. Bearing, 6 App. Div.

221.

The above decisions, holding that sections 3228 and 3229 of the

Code are applicable to appeals for retrials in County Courts, are

in direct contradiction of section 3237 of the Code, which pro-

vides: "The foregoing sections of this article do not affect the

recovery of costs upon an appeal." See Zoller v. Smith, 45 Hun,

319, 323. There are other reasons stated in the case last cited

for doubting the applicability of sections 3228 and 3229 of the

Code to appeals for new trials in the Coimty Court. And it

may be suggested that a careful reading of the sections of the Code

purporting to relate to the retrial of actions upon appeal to the

County Court discloses an obvious intent on the part of the framers

of that act to provide a complete system in respect to the allowance

of costs on such retrial, having for one of its principal objects the

discouragement of unnecessary litigation in the courts, and the

encouragement of compromises by the parties out of court by

means of offers of judgment ; and that the failure to provide for an

award of costs in the cases noticed was intentional; and that the

inability to recover costs by reason of the absence of any statute an-
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tliorizing their award, is in the nature of a penalty for the neglect

of the party to adopt the measures looking toward a compromise

which the statute has provided.

§ 4. Taxation of Costs.

The practice as to the adjustment of costs after the decisions of

an appeal to the County Court is the same as in actions in the

Supreme Court, and there is no need of stating it at length in this

place, since the usual books of practice will furnish the desired
' information. But the provisions of the Code may be convenient

for reference and will be here given.

Costs must be taxed by the clerk, upon the application of the

party entitled thereto ; except that the court may direct that inter-

locutory costs, or costs in a special proceeding, be taxed by a

judge. The clerk must insert, in the judgment or final order, the

amount of the costs, as taxed. In a case where the costs are in

the discretion of the court, the report or decision, or the direction

of the court for final judgment, upon a default, or after a jury

trial, must specify which party or parties are entitled to costs;

but the amount of the costs must be ascertained by taxation. The
allowance, specified in section 3252 of this act, must be computed
by the clerk upon the taxation ; but the value of property, required

to be ascertained for that purpose, must be ascertained by the

court, unless it has been fixed by the decision or report, or by the

verdict of the jury, upon which the final judgment is entered;

except that, in case of actual partition, it must be determined by
the commissioners. Code of Civil Pro. § 3262.

Costs may be taxed, upon notice to the attorney for each adverse-

party who has appeared, and is interested in reducing the amount
thereof. Notice of taxation must be served, not less than five-

days before the taxation ; unless the attorneys, serving and served
with the notice, all reside, or have their offices, in the city or
town where the costs are to be taxed ; in which case, a notice of two
days is sufiicient. A copy of the bill of costs, specifying the items,

with the disbursements stated in detail, must be served with the
notice of taxation. Id. § 3263.

Costs may also be taxed without notice. But where they are so-

taxed, notice of retaxation thereof must immediately afterward be
given, as prescribed in the last section, by the party at whose-
instance they were taxed; in default whereof, the court must, upon



COST OIT APPEAL. 2969'

the application of a party entitled to notice, direct a retaxation,

with costs of the motion, to be paid by the party in default. The
court may, in its discretion, upon the application of a party inter-

ested, direct a retaxation of costs at any time. Any sum, de-

ducted upon a retaxation, must be credited upon the execution, or

other mandate issued to enforce the jvidgment. Id. § 3264.

A taxation or a retaxation may be reviewed by the court, upon

a motion for a new taxation. The order, made upon such a

motion, may allow or disallow any item, objected to before the

taxing officer, in which case it has the effect of a new taxation

;

or it may direct a new taxation, before the proper officer, specify-

ing the grounds, or the proof, upon which the item may be allowed

or disallowed by him. Id. § 3265.

An officer, authorized to tax costs in an action or a special pro-

ceeding, must, whether the taxation is opposed, or not, examine

the bills presented to him for taxation; must satisfy himself that

all the items allowed by him are correct and legal ; and must strike

out all charges for fees, other than the prospective charges ex-

pressly allowed by law, where it does not appear that the services,,

for which they are charged, were necessarily performed. Id.

§ 3266.

A charge, for the attendance of a witness, cannot be allowed

without an affidavit, stating the number of days of his actual

attendance ; and, if travel fees are charged, the distance for which

they are allowed. A charge, for a copy of a document or paper,,

cannot be allowed, without an affidavit, stating that it was actually

and necessarily used, or was necessarily obtained for use. An
item of disbursements, in a bill of costs, cannot be allowed, in any

ease, unless it is verified by affidavit, and appears to have been

necessarily incurred, and to be reasonable in amount. Id. § 8267..
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SF»ECIA.Iv F»ROCEEDINQS A.ND PRECEDENTS.

CHAPTEK I.

STJMMAEY PEOCEEDINGS.

§ 1. The Cases in Which Such Proceedings are Authorized.

The rights, duties, and liabilities of landlord and tenant, and

the manner in which the relation may be created or terminated,

are the subject of a chapter in a preceding volume. But the

remedies of the landlord in case a tenant remains in possession

after his right to occupy the demised premises has expired, have

been noticed only incidentally. The statute gives the landlord

a summary remedy which will be here noticed. As the proceedings

for the summary removal of a tenant from the demised premises

are statutory and in derogation of the common law, there is no

jurisdiction to entertain them except in the cases provided by

statute (Benjamin v. Benjamin, 5 N. Y. 383 ; Greene v. Geiger,

46 App. Div. 210) ; and where the statute confers jurisdiction,

the proceedings must be conducted strictly in accordance with the

provisions of the statute, as otherwise they are absolutely void.

Miner v. Burling, 32 Barb. 540; Coatsworth v. Thompson, 5 St.

Eep. 809 ; McDonald v. McLawy, 43 St. Eep. 512. A petition to

remove a squatter which states that the petitioner is the owner in

fee simple and entitled to possession of the premises, contains a

sufficient description of his interest to give the court jurisdiction.

Mauterstoch v. Williams, 86 N. Y. Supp. 804. As a prerequisite

to the exercise of jurisdiction in summary proceedings, every re-

quirement of the statute must be strictly observed; nothing can

2971
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be taken by implication, but every essential must be affirmatively

alleged. Minsky v. Welter, 116 IST. Y. Supp. 628.

The Code defines the eases in which this remedy is available..

"In either of the following cases a tenant or lessee at will, or at.

sufferance, or for part of a year, or for one or more years, of real

property, including a specific or undivided portion of a house or

other dwelling, and his assigns, under-tenants, or legal representa-

tives may be removed therefrom as prescribed in this title:

"1. When he holds over and continues in possession of the de-

mised premises, or any portion thereof, after the expiration of

his term, without the permission of the landlord; including else-

where than in the city of ISTew York and Brooklyn, a case where

the person to be removed became the occupant of the premises

as a servant or employee and the relation of master and servant

or employer or employee has been lawfully terminated or the time-

fixed for such occupancy by the agreement between the parties,

has expired ; but if by such agreement the servant was to be per-

mitted to occupy such premises for a period beyond the term of

employment such removal shall not be had under this subdivision,

unless such period so permitted for occupancy has expired, or the-

relation of master and servant or employer and employee was law-

fully terminated before the expiration of such term of employ-
ment

; but nothing in this subdivision contained shall be construed,

as preventing the removal of such occupant in any other lawful
manner.

"§ 2. Where he holds over, without the like permission, after .h.

default in the payment of rent, pursuant to the agreement under
which the demised premises are held, and a demand of the rent
has been made, or at least three days' notice in writing, requiring,
in the alternative, the payment of the rent, or the possession of
the premises, has been served, in behalf of the person entitled to

the rent, upon the person owning it as prescribed in this title for
the service of a precept.

"§ 3. Where in any city in this State he holds over and con-
tinues in possession of the demised premises, or any portion there-
of, after default in the payment, for sixty days after the same shall
be payable, of any taxes or assessments levied on such demised
premises which he has agreed in writing to pay pursuant to the-
agreement under which the demised premises are held, and a de-
mand for the payment of such taxes or assessments has been made,
or at least three days' notice in writing, requiring, in the alterna-
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"tive, the payment thereof and of any interest and penalty thereon,

or the possession of the premises, has been served, in behalf of the

landlord, upon the lessee, as prescribed in this title for the service

-of a precept. An acceptance of any rent by the lessor or his legal

representatives shall not be construed as a waiver of the agreement

of the lessee to pay taxes or assessments, so as to preclude the lessor

from the benefits of this chapter.

"§ 4. Where he, being in possession under a lease for a term of

three years or less, has, during the term, taken the beneiit of an

insolvent act, or has been adjudicated a bankrupt, under a bank-

jupt law of the United States.

"§ 5. Where the demised premises, or any part thereof, are used

-or occupied as a bawdy house, or house of assignation for lewd

j)ersons, or for any illegal trade or manufacture, or other illegal

•business." Code of Civil Pro. § 2231.

There is sometimes some uncertainty as to the meaning of the

terms employed in this section. The statutory term "expiration"

-does not refer to a forfeiture by breach of condition, but to the

•expiration of the term by lapse of time. Beach v. Nixon, 9 IST. Y.

35 ; Matter of Guaranty Building Co. 52 App. Div. 140 ; KeMy
V. Yarnes, 52 App. Div. 100 ; Matter of Woodruff, 54 App. Div.

628.

Where the proceeding is based upon the fact that the tenant

holds over after default in the payment of rent, the landlord must

show either a demand of the rent or the service of at least three

days' notice in writing requiring the payment of rent or the pos-

session of the premises. A demand in one form or the other is a

jurisdictional fact to be shown affirmatively. Tolman v. Heading,

11 App. Div. 264. The demand must be a personal one. Wolcoft

V. Schenck, 16 How. 449 ; People v. Gross, 50 Barb. 231 ; Tolman

V. Heading, 11 App. Div. 264; Zinsser v. Herrman, 23 Misc.

645. The djmand for rent required by Code of Civil Procedure,

section 2231, subdivision 2, must be for the precise rent due, on

the day on which it is due, and at a convenient time before sunset.

Peek V. Reid, 123 IST. Y. Supp. 253. In proceedings after default

in payment of rent, it is necessary for the petitioner to prove a

demand of the rent, or that three days' notice requiring the alter-

native payment of the rent or possession of the premises were

served. Sliotland v. Mulligan, 121 IST. Y. Supp. 298. Code of

Civil Procedure, section 2231, expressly provides that a tenant

may be removed by summary proceedings as therein prescribed,



2974 SUMMARY PEOCEEDINGS.

where he holds over without permission of the landlord after a

default in the payment of the rent, pursuant to the agreement un-

der which the demised premises are held> Lyons v. Gavin, 88 IST.

Y. Supp. 252. A landlord may maintain summary proceedings

against his tenant for the tenant's non-payment of taxes as cove-

nanted, in the lease, though the lease gives to the landlord the right

to re-enter on such default. Crosby v. Jarvis, 92 N. Y. Supp. 229.

Under the provisions of the Code of Civil Procedure, section

2231, providing the various grounds on which summary proceed-

ings for the dispossession of a tenant may be maintained, such

action cannot be grounded on the tenant's breach of covenant

to repair and to comply with orders of the health department;

neither of such defaults being within the terms of such section.

Simonelli v. DiEricco, 110 JST. Y. Supp. 1044. A provision in

a lease reserving to the landlord the right to re-enter on default,,

entitles him to maintain ejectment, but not to bring summary
proceedings. McMahon v. Howe, 82 N. Y. Supp. 984. A peti-

tion in summary proceedings to dispossess a tenant at will, hold-

ing over, is insufficient to confer jurisdiction which alleges merely

the conclusion of law that the petitioner "caused a notice in writ-

ing to be served on said tenant, requiring him to remove from
said premises within thirty days from the date of the service-

thereof," as this did not indicate whether the service had been

made in one of the three ways required by law, or in some way not
sanctioned, and all that could be inferred was that the landlord

had communicated to the tenant in some way that he deemed to-

be service. Witherhee, 8. & Co. v. Wyhes, 143 IST. Y. Supp. 95.

If a notice requiring the payment of rent or the possession of the

premises is relied upon instead of a personal demand, the petition

must show service of the notice in the manner pointed out by the
Code. Beach v. McGovern, 41 App. Div. 381 ; People v. Keteltas,.

12 Hun, 67 ; Tolman v. Heading, 11 App. Div. 264. But this

notice is not required where the landlord has demanded of the
tenant payment of the rent upon the premises and on the day
when the rent became due. Heinrich v. Mack, 25 Misc. 597.
And it is not necessary that the petition should allege that the
demand was personal as this may be shown under an allegation

of a demand. Engel, Heller Co. v. Elias Brewing Co. 37 Misc.
480.

In order to maintain summary proceedings under any of the
subdivisions of the section above quoted it is indispensable that
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the technical relation of landlord and tenant exists between the

parties. People v. Simpson, 28 N. Y. 55; Matter of Hosley, 56
Hun, 240; Matthews v. Matthews, 49 Hun, 346; Schreiher v.

Ooldsmith, 35 Misc. 45. A reservation in the lease of the right

to "re-enter" merely, has been held not to entitle the landlord to

maintain summary proceedings. McMahon v. Howe, 82 IST. Y.
Supp. 984. But it has also been held that the landlord may main-
tain summary proceedings for breach of tenant's covenant to

pay taxes, though the lease contains a provision for re-entry un-

der which only ejectment could be brought. Crosby v. Jarvis,

92 ]Sr. Y. Supp. 229 ; distinguishing Michaels v. Fishel, 169 N.
Y. 381. The petition in summary proceedings having been suffi-

cient upon its face to confer jurisdiction upon the magistrate to

issue the precept, and the precept having been issued and properly

served, the court acquired jurisdiction of the proceeding, and of

the person against whom the precept was issued, the tenant, who
appeared by an attorney employed by the attorney the tenant had

retained, cannot in an independent collateral action question the

jurisdiction of the court to issue a final order of dispossession on

his default, although demand of rent necessary to instituting the

proceedings had not been made upon him, no rent was in fact due,

and the precept was not served upon him or upon the persons men-

tioned in the precept. Reich v. Cochran, 105 App. Div. 542.

In a proceeding to dispossess a tenant and undertenants, the pro-

visions of the Code of Civil Procedure, section 2231 does not re-

quire that the petition allege that the latter hold over without

the permission of the landlord, nor need it specify under whom the

undertenants hold, and it is sufficiently specific to set out the writ-

ten lease, and that the premises are in the occupation of the said

tenant, and certain parties named as undertenants. Mando v.

Kitchell, 132 App. Div. 390. As a:i answer in such a proceeding

raising no issue is frivolous, it is proper to strike out an answer

which denies that the landlord owned the premises, that the rent

was demanded according to law (such denial being a legal con-

clusion and a negative pregnant), and that the undertenant was a

tenant of the tenant. lb. To allege that the tenant vacated the

premises is not a denial of the allegation that the tenant and under-

tenants were in possession. lb. The petition, in addition to set-

ting forth that the petitioner was the agent of the plaintiff, who

was the "landlord" of the demised premises, contained the further

allegation "that the petitioner as the agent of such landlord entered
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into an agreement with the tenant, by which such tenant hired

from the said landlord the premises, etc." held a sufficient state-

ment of the "interest" of the petitioner to comply with the re-

quirements of Code of Civil Procedure, section 2235, and to con-

fer jurisdiction upon the justice. Cappel v. London, 114 IST. Y.

.Supp. 97; Roylemd v. Dillingham, 83 App. Div. 156.

The petitioner set forth that "he is the sole surviving executor

and trustee" under the will of Underhill, deceased, "and the land-

lord in respect to the premises hereinafter described, succeeding

as such executor, trustee, and landlord" W. deceased, and that

such W., "as such executor, trustee, and landlord of the premises,

entered into an agreement in writing with" the defendant in the

proceedings. Held, that this was an insufficient description of the

petitioner's interest to confer jurisdiction, and that an objection

to jurisdiction of the subject-matter may be raised at any time.

Underhill v. Cohen, 114 JST. Y. Supp. 115 ; Kazis v. Loft, 80 ¥.

Y. Supp. 1015; Loft v. Kazis, 84 K Y. Supp. 228; Cohen v.

Brossevitch, 33 Misc. 600 ; Fucks v. Cohen, 19 N. Y. Supp. 236

;

'Cram v. Deitrich, 38 Misc. 790 ; Engel, Heller & Co. v, Henry
Elias Brewing Co. 37 Misc. 480; Ferber v. Apfel, 113 App. Div.

720; Potter v. N. Y. Baptist Society, 23 Misc. 671. Summary
proceedings to recover possession of lands on the Tuscarora reser-

vation, in Niagara county may be maintained in the state courts.

People ex rel. Cusich v. Daly, 138 N. Y. Supp. 817.

But the proceeding may be resorted to where the relation of

landlord and tenant does not exist. The Code provides as follows

:

"In either of the following cases, a person, who holds over and
continues in possession of real property after notice to quit the

same has been given, as prescribed in section two thousand two
hundred and thirty-six of this act, and his assigns, tenants, or

legal representatives, may be removed therefrom, as prescribed in

this title:

"1. Where the property has been sold by virtue of an execu-
tion against him, or a person under whom he claims, and a title

under the sale has been perfected.

"2. Where the property has been duly sold, upon the foreclo-

sure, by proceedings taken as prescribed in title ninth of this
chapter, of a mortgage executed by him, or a person under whom
he claims, and the title under the foreclosure has been duly per-
fected.

"3. Where he occupies or holds the property, under an agree-
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ment with the owner to occupy and cultivate it upon shares, or

for a share of the crops, and the time, fixed in the agreement for

his occupancy has expired.

"4. Where he, or the person to whom he has succeeded, has

intruded into, or squatted upon, any real property, without the

permission of the person entitled to the possession thereof, and

the occupancy, thus commenced, has continued without permis-

sion from the latter ; or, after a permission given by him has been

revoked, and notice of the revocation given to the person or per-

sons to be removed." Code of Civil Pro. § 2232.

As to proceedings under the first subdivision of this section, see

Getting v. Mohr, 34 Hun, 340.

As to proceedings under the second subdivision, see Cowdrey

V. Turner^ 85 Hun, 451 ; People v. Burdick, 52 Hun, 348 ; Greene

V. Geiger, 46 App. Div. 210.

A notice merely stating that the amount of rent due and that the

relation of landlord and tenant has ceased, and requiring the

tenant to remove, is not a compliance with Code of Civil Proced-

ure, section 2231, siibdivision 2, which required a demand for the

payment of the rent or the possession of the premises. McMahon
V. Howe, 82 N. Y. Supp. 984. Where real estate was mortgaged

in 1869, no principal or interest was paid after November 30,

1874, in which last year the property was conveyed by warranty

deed which did not refer to the mortgage, and afterward conveyed

to defendants, who did not assume the mortgage nor recognize it

in any way, but the mortgage was assigned December 1, 1874 to

the cashier of a bank, and in 1904 was assigned to the plaintiff,

who foreclosed and bought the property at the foreclosure sale

at which the defendants gave notice that the mortgage was invalid

by reason of the lapse of time, and the notice of sale set forth all

the facts. Held, that plaintiff was not entitled as a purchaser in

good faith, under Code of Civil Procedure, section 2395, with a

title duly perfected under section 2232, to maintain summary pro-

ceedings for the removal of defendants from the property. Bon-

.acker v. Weyrick, 96 IST. Y. Supp. 775 ; Jackson v. Dominick, 14

Johns. 435 ; Bissell v. Kellogg, 60 Barb. 617.

As to proceedings under the third subdivision, see Barry v.

Smith, 69 Hun, 88. A tenant working a farm on shares, under, a

lease providing that qn the crops being ready for division or mar-

ket the tenant shall deliver the landlord's share at a specified

depot, has authority to divide the crops on their being ready for

187
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market, and sell his share. Bill v. Page, 108 App. Div. 71. Un-

der a cropper's contract providing that the landowner was to sell

the crop and give the cropper a certain part of the proceeds, the

ownership of the crop was in the landowner, and the cropper could

not transfer any title in it to another. Davidson v. Osborne, 151

App. Div. 747.

As to proceedings under the fourth subdivision, see Figueria

V. Lerner, 52 App. Div. 216; O'Donnell v. Mclntyre, 41 Hun^

100. In a proceeding, under Code of Civil Procedure, section

2232, subdivision 4, for the summary removal of an intruder up-

on real estate, the municipal court of the city of JSTew York is not

ousted of jurisdiction by the fact that a question of title may be

raised collaterally ; the real issue is only as to the right of posses-

sion, and the provisions of the Code of Civil Procedure requiring

the removal of an action where the determination of title to real

estate is involved, have no application to summary proceedings.

Van Deventer v. Foster, 87 App. Div. 62.

The statute also provides that "An entry shall not be made into

real property, but in a case where entry is given by law; and in

such a case, only in a peaceable manner, not with strong hand,

nor with multitude of people. A person who makes a forcible

entry forbidden by this section, or who having peaceably entered

upon real property, holds the possession thereof by force, and his

assigns, under-tenants, and legal representatives may be removed
therefrom as prescribed in this title." Code of Civil Pro. § 2233.

This is not the only remedy. Ejectment will lie in such a case.

Compton V. The Chelsea, 139 K Y. 538. But a justice of the

peace has no jurisdiction of an action for ejectment. McMahon
V. Howe, 82 IST. Y. Supp. 984, 40 Misc. 546. There is also a
remedy by way of action for damages under section 1669 of the
Code. Waierhury v. Deckelmann, 50 App. Div. 434. An entry is

forcible within the meaning of the statute when a large number
of persons are associated together in the act of entry, although no
breach of the peace is committed. Central Park Baptist Church
V. Patterson, 9 Misc. 452.

§ 2. To Whom the Application Should be Made.

The Code provides that application for the removal of a per-
son from real property may be made to the county judge or special

county judge of the county or a justice of the peace of the city or
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town or the mayor or recorder of the city wherein the real prop-

erty, or a portion thereof, is situated. Application may also be

made, if the property, or a portion thereof, be situated in the

city of New York, to a judge of the City Court of the city of

New York, or the Municipal Court of the district within which
the property, or a portion thereof, is situated, or if the judge of

such court be for any reason disqualified, to the Municipal Court

of an adjoining district; if in the city of Albany, or in the city of

Troy, to a justice of the justice's court of that city; if in the city

of Yonkers, to the city judge of that city ; if in the cities of Syra-

cuse, Rochester, or Buffalo, to a judge of the Municipal Court of

said cities. Where the property is situated in an incorporated

village, the boundaries of which embrace portions of two or more

towns, application may be made to a justice of the peace of either

town, who keeps an office in the village. Code of Civil Pro.

§ 2234. Also see Mun. Court Act, Laws 1902, ch. 580, sec. 1,

subd. 12, as to New York City. Since the acts abolishing justices'

courts in the cities of Albany and Troy, and establishing City

Courts in those cities, the practice in these proceedings must con-

form to the statutes governing those courts. There are many
local inferior courts, other than those enumerated in the section

above cited, having jurisdiction of summary proceedings.

§ 3. The Application, by Whom and How Made.

"The application may be made by the landlord or lessor of the

demised premises ; the purchaser upon the execution or foreclosure

sale; the person forcibly put out or kept out; the person with

whom, as owner, the agreement was made, or the owner of the

property occupied under an agreement, to cultivate the property

upon shares, or for a share of the crops; or the person lawfully

entitled to the possession of the property intruded into or squatted

upon, as the case requires; or by the legal representative, agent,

or assignee of the landlord, purchaser, or other person, so entitled

to apply. The applicant must present to the judge or justice, a

written petition verified in like manner as a verified complaint

in an action brought in the Supreme Court; describing the prem-

ises of which the possession is claimed, and the interest therein

of the petitioner, or the person whom he represents; stating the

facts, which, according to the provisions of this title, authorize the

application by the petitioner, and the removal of the person in
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possession ; naming, or otherwise intelligibly designating, the per-

son or persons against whom the special proceeding is instituted,

and, if there are two or more such persons, and some are under-

tenants or assigns, specifying who are principals or tenants, and

who are under-tenants or assigns ; and praying for a final order to

remove him or them accordingly." Code of Civil Pro. § 2235.

The facts which must be stated in the petition must of course

depend to a certain extent upon the particular provision of the

statute under which the petitioner deems himself entitled to the

relief sought. If the proceeding is based upon the fact that the

tenant holds over after default in payment of rent, the petition

must allege either a demand of the rent or the service of a notice,

in the manner pointed out by the statute, requiring the payment

of rent or the possession of the premises. It need not allege both

demand and the service of the notice, nor need it allege that the

demand was personal. It must also show in some form that the

relation of landlord and tenant existed between the parties. /';.

In any case it must contain a description of the premises of which

possession is claimed and of tJie interest therein of the petitioner

or the person whom he represents. If it merely shows by in-

ference that the petitioner has some interest in the premises it

will be insufiicient to confer jurisdiction to issue a precept. The
statute plainly requires a description of particular title, estate, or

interest under which the petitioner claims. Schneider v. Leiz-

man, 57 Hun, 561 ; RoSs v. N. Y. City Bap. Mission Soc. 23 Misc.

683 ; Potter v. N. Y. City Bap. Mission Soc. 23 Misc. 671. If the

proceeding is based upon nonpayment of rent, and no demand of

rent is alleged, the petition must show the expiration of three days

since the service of the alternative notice on the tenant or it will

fail to state facts conferring jurisdiction. Bristed v. Harrell,

20 Misc. 438. The objection that the petition is defective in

that it fails to allege that the three days' notice was served as re-

quired by law, must be taken in the trial court or it is waived.

Peabody v. Long Acre Square Building Co. 94 IST. Y. Supp. 507.

A petition which states that three days' notice in writing requir-

ing the payment of the rent and taxes or possession of the prop-
erty, was served on the tenant by leaving a copy thereof with the
treasurer of the tenant is sufficient where there is annexed a cer-

tificate of the marshal who made the service that the original

notice was exhibited to the treasurer at the time of the service. Ih.

But even if the petition was defective, it was cured bv the ten-
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ant's answering and proceeding to trial without raising the ob-

jection. Ih. Cowenhoven v. Ball, 118 N. Y. 232. If the petition

is not verified in the manner prescribed by the Code it will confer

no jurisdiction upon the judicial officer to whom it is presented.

'Griffin v. Barton, 22 Misc. 228; Marchand v. Haher, 16 Misc.

319. But see Griffin v. Barton, 20 App. Div. 512.

A landlord may' maintain these proceedings after the expiration

of the term, although he has given a lease of the premises to a

third party to go into effect upon the expiration of the lease to

the person in possession. Goelet v. Roe, 14 Misc. 28. And the

possession of a tenant is sufficiently that of the landlord to entitle

the landlord, after lease made, to maintain summary proceedings

to remove a stranger who has entered upon the demised premises

without right, before the tenant has had actual possession of them.

Davidson v. Hammerstein, 28 Misc. 529. Undertenants are nec-

essary parties to a summary proceeding. Schlaich v. Blum, 85

]Sr. Y. Supp. 335; Croft v. King, 8 Daly, 265; Ward v. Burgher.

90 Hun, 540.

Where the application is founded upon an allegation of forcible

entry or forcible holding out, the petitioner must allege and prove

that he was peaceably in actual possession of the property, at the

time of a forcible entry, or in constructive possession, at the time

of a forcible holding out. Code of Civil Pro. § 2245 ; Lowman v.

Sprague, 73 Hun, 408.

"Where the person to be removed is a tenant at Avill, or at

sufferance, the petition must state the facts, showing that the ten-

ancy has been terminated, by giving notice, as required by law.

Where the application is made in a case specified in section two

thousand two hundred and thirty-two of this act, the petition must

state that a notice, in behalf of the applicant, requiring all per-

sons occupying the property to quit the same, by a day therein

specified, has been either served personally upon the person or

persons to be removed, or affixed conspicuously upon the property,

at least ten days before the day specified therein." Code of Civil

Pro. § 2236. Proof of the service of the notice required by this

section may be waived by a general appearance of the defendant,

and by joining issue and going to a hearing on the merits with-

out objection. Cutting v. Bums, 57 App. Div. 185.

An allegation in the petition that the person verifying it "is

the agent for Harris Cohen and Abraham Cohen, landlords of the

following premises," is not an allegation that the persons named
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were landlords of the premises, and a petition containing such

defect is insufficient to confer jurisdiction. Cohen v. Brossevitch,

33 Misc. 600. See Cunningham v. Goelet, 4 Denio, 71. Where
the petitioner is a stranger to the lease and he fails to state in his

petition how he succeeded to the lessor's interest, he fails to show

the conventional relation of landlord and tenant, although he de-

scribes himself as landlord in his petition. Dreyfus v. Carroll^ 28

•Misc. 222. And where the petition does not allege nor do the

proofs show that the petitioner had any interest whatever in the

premises in suit, the proceeding must be dismissed. Dougherty v.

McMillan, 25 Misc. 782. Where the proceeding is brought by the

purchaser at a sale under a mortgage foreclosure the petition must

allege that the mortgage foreclosed contained a power of sale, and

that the mortgage had been recorded in the county where the

property was situated. Cowdrey v. Turner, 85 Hun, 451. Ths
petitioner alleged that he is agent for a person named, who is the

executor and trustee of the last will of the owner, authorized to

sell and dispose of the real estate, and that the petitioner entered

into an agreement with defendant as tenant. Held, that this was

a sufficient allegation "of the interest therein of the petitioner,

or the person whom he represents" and statement of the facts au-

thorizing the proceeding, within Code of Civil Procedure, sec-

tion 2235. Rowland v. Dillingham, 83 App. Div. 156. It was
also held that defendant, knowing the facts, was estopped from
denying the title of his landlord. Ih. People ex rel. Ward v.

Kelsey, 38 Barb. 269 ; Tilyou v. Reynolds, 108 K Y. 558 ; Mayor,
etc. of New York v. Sonnehom, 113 IST. Y. 423. The petition is

properly verified by an agent of a corporation, not an officer there-

of. Stuyvesant Real Estate Co. v. Sherman, 81 IST. Y. Supp. 642
;

Poivers V. Deo, 64 App. Div. 373. A petitioner in proceedings

to recover possession of a district school house must show that he
was a trustee, and had therefore authority to inaugurate the pro-

ceeding. Langto v. Raymond, 90 App. Div. 614. A petition to

remove a squatter which states that the petitioner is the owner in

fee simple and entitled to the possession of the premises, contains

a sufficient description of his interest to give the court jurisdiction.

Mauterstoch v. Williams, 86 IST. Y. Supp. 804.

One of several tenants in common may institute summary pro-
ceedings in his own name as agent ; Lyon v. Sheldon, 117 K Y.
Supp. 318; Melcher v. Kreiser, 28 App. Div. 362; Powers v.

Deo, 64 App. Div. 373; Case v. Porterfield, 54 App. Div. 109.
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Though a justice has no jurisdiction to permit additional petition-

ers to come in and prosecute summary proceedings, except by con-

sent, where one of several tenants in common institutes the pro-

ceedings, and it is asked to add the othets at the hearing, and de-

fendant merely objects, a final order in favor of the petitioner

will not be reversed for defect of parties plaintiff, since objection

to such nonjoinder must be raised by answer and cannot be gone

into under a general denial. Lyon v. Sheldon, 117 iN". Y. Supp.

318; Frazier v. Gibson, 15 Hun, 37; Amsterdam Electric Light,

etc. Co. v. Bayher, 43 App. Div. 602. In order to maintain sum-

mary proceedings for the nonpayment of rent, it is not necessary

that the tenant should have attorned to the grantee of the reversion

who is seeking to dispossess ; because the Eeal Property Law gives

such grantee the rights and remedies possessed by his grantor as

against the tenant ; and this is true even though the grantee be the

purchaser at a foreclosure sale. Commonwealth Mortgage Co. v.

DeWaltojf, 135 App. Div. 33. A purchaser at a partition sale is

authorized to maintain summary proceedings against a tenant who

is not a party to the partition suit based upon default in the pay-

ment of rent. B. 8. 8. Co. v. Apfel, 125 E". Y. Supp. 484. Under

Code of Civil Procedure, section 2235, it is inerely necessary if

the case is one of landlord and tenant, that the facts stated should

be stated in the petition, and the petitioner who is a landlord or

lessor need not plead the evidence upon which his right or title

depends. Beich v. Cochran, 201 N. Y. 450, affirming 139 App.

Div. 931.

An owner or tenant of real property, in the immediate neigh-

borhood of other demised real property, which is used or occupied

as a bawdy-house, or house of assignation for lewd persons, may

serve personally upon the owner or landlord of the premises, so

used or occupied, or upon his agent, a written notice, requiring

the owner or landlord to make an application for the removal of

the person so using or occupying the same. If the owner or land-

lord or his agent, does not make such an application, within five

days thereafter; or, having made it, does not in good faith dili-

gently prosecute it; the person giving the notice may make such

an application, stating in his petition, the facts so entitling him

to make it. Such an application has the same effect, except as

otherwise expressly prescribed in this title, as if the applicant was

the landlord or lessor of the premises. Code of Civil Pro. § 2237.
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§ 4. The Precept.

The judge or justice, to whom a petition is presented, as pre-

scribed in either of the foregoing sections of this title, must there-

upon issue a precept, directed to the person or persons designated

in the petition, as being in possession of the property, and requir-

ing him or them forthwith to remove from the property, describ-

ing it, or to show cause, before him, at a time and place specified

in the precept, why possession of the property should not be de-

livered to the petitioner, or, in the case specified in the last section,

to the owner or landlord. The precept must be returnable, not less

than three nor more than five days after it is issued ; except that,

where the proceeding is taken, upon the ground that a tenant con-

tinues in possession of demised premises after the expiration of

his term, without the permission of his landlord, and the applica-

tion is made on the day of the expiration of the lease, or on the

next day thereafter, the precept may, in the discretion of the judge

or justice, be made returnable on the day on which it is issued, at

any time after twelve o'clock, noon, and before six o'clock in the

afternoon. Code of Civil Pro. § 2238.

The precept must be served as follows

:

1. By delivering to the person to whom it is directed, or if it is

directed to a corporation, to an officer of the corporation, upon
whom a summons, issued out of the Supreme Court, in an, action

against the corporation might be served, a copy of the precept,

and at the same time showing him the original.

2. If the person, to whom the precept is directed, resides in the

city or town in which the property is situated, but is absent from
his dwelling-house, service may be made by delivering a copy
thereof, at his dwelling-house to a person of suitable age and dis-

cretion, who resides there ; or, if no such person can, with reason-

able diligence, be found there, upon whom to make service, then
by delivering a copy of the precept, at the property sought to bo
recovered, either to some person of suitable age and discretion

residing there, or if no such person can be found there, to any
person of suitable age and discretion employed there.

3. Where service cannot, with reasonable diligence, be made as
prescribed in either of the foregoing subdivisions of this section,

by affixing a copy of the precept upon a conspicuous part of the
property.

If the precept is returnable on the day on which it is issued it
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must be served at least two hours before the hour at which it is

returnable
; in every other case, it must be served at least two days

before the day on which it is returnable. Id. § 2240. See Tol-

man v. Heading, 11 App; Div. 264.

Service by posting, as provided in subdivision 3 of the above

section is not in violation of the tenant's rights. McCotler v.

Flinn, 30 Misc. 119. The petition must allege in which one of the

three methods presented by Code of Civil Procedure, section 2240,

the notice to the tenant was served, or no jurisdiction is acquired

by the municipal court. Stuyvesant Real Estate Co. v. Sherman,
81 JnT. Y. Supp. 642 ; and the question of jurisdiction may be first

raised on appeal. lb. Service upon one partner of a firm who
are tenants is sufficient, and where a final order for possession is

granted after his appearance, the court is not authorized, on the

application of another partner, to set aside such order and open

the proceedings, as in the case of a default. Manley v. Mayers,

8Y jST. Y. Supp. 471; Yerhes v. McFadden, 141 IST. Y. 136. On
application in a justice's court for the removal of a person from

the possession of real property, where service is made by affixing

a copy of the precept to a door of the building on the premises,

the justice does not acquire jurisdiction where the return does not

show that service could not have been made as provided in section

2240, subdivisions 1 or 2, of the Code of Civil Procedure. Mat-

thews V. Carman, 122 App. Div. 582.

A person, to whom a copy of a precept, directed to another, is

delivered, as prescribed in this title, must without any avoidable

delay, deliver it to the person to whom it is directed, if he can be

found within the same town or city; or, if he cannot be so found,

to his agent therein ; and if neither can be so found, after the

exercise of reasonable diligence, before the time when the precept

is returnable, to the judge or justice who issued the same, at the

time of the return thereof, with a written statement indorsed

thereupon, that he has been unable, after the exercise of reasonable

diligence, to find the person to whom the precept is directed, or

his agent, within the town or city. A person, who willfully vio-

altes any provision of this section, is guilty of a misdemeanor;

and, if he is a tenant upon the property, forfeits to his landlord

the value of three years' rent of the premises occupied by him.

A copy of this section must be indorsed upon each copy of a pre-

cept served otherwise than personally upon the person to whom

it is directed. Code of Civil Pro. § 2241,
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When the precept is to be served upon the owner or landlord of

a bawdy-house, or house of assignation for lewd persons, in a case

within section 2237 of the Code, the precept must be directed to

and served upon the owner or landlord, or his agent, and also

upon the tenant or occupant of the property. Either or both of

them may, upon the return day, appear and show cause why the

tenant or occupant should not be removed from the property. Id.

§ 2242. In proceedings alleging the use of the premises for im-

moral purposes, it is sufficient to show such use without bringing

home knowledge to the tenant with the same certainty as in a

criminal prosecution. Sullivan v. Schatzel, 88 IST. Y. Supp. 352.

At the time when the precept is returnable, the petitioner must,

unless the adverse party appears, make due proof of the service

thereof, showing the time, and the place and manner of service;

and, unless service was made personally upon the adverse party,

or by affixing a copy of the precept, the name of the person to

whom a copy of the precept was delivered, if his name can be

ascertained with reasonable diligence. Where service is made by

a sheriff, constable, or marshal, it may be proved by his certificate,

stating the facts. Id. § 2243. See Beach v. McOovem, 41 App.
Div. 381.

§ 5. The Issues, and Their Trial.

At the time when the precept is returnable, without waiting as

prescribed in an action before a justice of the peace, or in a

District Court in the city of New York, the person to whom it is

directed or his landlord, or any person in possession or claiming
possession of the premises, or a part thereof, may file with the

judge or justice who issued the precept, or with the clerk of the

court, a written answer, verified in like manner as a verified an-

swer in an action in the Supreme Court, denying generally the

allegations, or specifically any material allegation of the petition,

or setting forth a statement of any new matter constituting a legal

or equitable defense, or counterclaim. Such defense or counter-

claim may be set up and established in like manner as though the
claim for rent in such proceeding was the subject of an action.

Code of Civil Pro. § 2244. Where a tenant interposes an answer
setting up a general denial, the court has no power to give judg-
ment in favor of the landlord without some evidence in support ef
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-the allegations of the petition. Mann v. Eefter, 125 IN". Y. Supp.

1104.

Where the application is founded upon an allegation of forcible

entry or forcible holding out, and the petitioner has alleged that

he was peaceably in actual possession of the property at the time

of the forcible entry, or was in constructive possession at the time

•of the forcible holding out, the adverse party must either deny

the forcible entry, or the forcible holding out, or allege, in his

defense, that he, or his ancestor, or those whose interest he claims,

had been in quiet possession of the property, for three years to-

gether next before the alleged forcible entry or detainer ; and that

his interest is not ended or determined, at the time of the trial.

Id. § 2245.

The provisions of the Code in regard to the dismissal of an

action where the title to real property is involved, do not apply to

special proceedings, and such a defense may be set up by answer

in a summary proceeding without ousting the court of jurisdiction.

Quinn v. Quinn, 46 App. Div. 240 ; Sage v. Crosby, 33 Misc. 117

;

Dorschel v. Burldy, 18 Misc. 240; Wetterer v. Souhirous, 22

Misc. 739; People v. GoUfogle, 22 Civ. Pro. Eep. 417; Russo v.

Yuzolina, 19 Misc. 28. The question to be determined in these

proceedings must always be whether the relation of landlord and

tenant exists, and whether the landlord or tenant has the present

right of possession. If the relation is shown to exist, the tenant

cannot defeat it by showing title in himself. Quinn v. Quirin, 46

App. Div. 241. The eviction of a tenant from a portion of the

demised premises not only precludes the recovery of rent during

the continuance of the eviction, but also suspends the right of the

landlord to maintain summary proceedings against the tenant for

nonpayment. 8irey v. Braems, 65 App. Div. 472 ; People ex rel.

Murphy v. Gedney, 10 Hun, 151. But it has been held that in

order to establish the relation of landlord and tenant and to en-

title the landlord to maintain summary proceedings based upon

nonpayment of rent, the existence of a valid lease must be shown

upon which rent is due from the tenant to the landlord; and if

the petitioner, at the time of the execution of the lease, had no

title to the premises, and the defendant had the right of posses-

sion thereof as tenant in common with others, the general rule of

law that a tenant is estopped from disputing the title of his land-

lord will not prevent him from showing the existence of the above



2988 SUMMARY PEOCEEDINGS.

facts as a defense to the proceeding. Matter of McCormick, 30

Misc. 283.

An eviction is a defense to the proceeding when founded upon

nonpayment of rent. Wetterer v. Soubirous, 22 Misc. 739 ; HajU'

ilton V. Orayhill, 19 Misc. 521. The fact that a tenant was dis-

turbed in his use and enjoyment of offices by extensive alterations,

in the building, Held, upon a consideration of the facts, and in

view of the continued tenancy not to amount to an eviction whick"

would constitute a defense in proceedings to dispossess for non-

payment of rent. Hall v. Irvin, 77 N. T. Supp. 91, and many
cases therein cited. In proceedings taken by an assignee of the

rents, an agreement between the tenant and assignor whereby
goods sold were to be charged against the rent, is available as a

defense. C'ostello v. Seidenherg, 110 IST. Y. Supp. 924.

The statute expressly authorizes the defendant to set up a
counterclaim. Code of Civil Pro. § 2244; 8age v. Crosby, 33

Misc. 117; Flegenheimer v. Dreyer, 72 App. Div. 589. But a

counterclaim which alleges that after the making of the lease it

was agreed by the parties that the defendant would accept the sur-

render of the premises to the plaintiff, and that the latter would
accept the surrender and pay the defendant $500 therefor, and
that by reason of the failure of the plaintiff to carry out the agree-

ment the defendant had sustained damage in that sum, is insuffi-

cient if it fails to further allege a surrender or an offer to surren-

der the premises. lb. A defendant can obtain no affirmative

money judgment on his counterclaim. Wuljf v. Cliento, 28 Misc.
551.

A plea of tender after the commencement of the proceeding is

not good. Stover v. Chase, 9 Misc. 45. But see Flewellin v.

Lent, 91 App. Div. 430, where it was held that if the tenant, upon
the return of the precept, tenders to the landlord the sum de-
manded in the notice, together with the costs and disbursements,
the court may enter an order directing that the proceedings be-

dismissed without waiting until a final order of removal is made.
And acceptance of rent after the issuing of a warrant in sum-
mary proceedings was held to operate as a waiver by the landlord
of his right to consider the lease abrogated. Sieqel v. Nearv 77K Y. Supp. 854.

"The issues joined by the petition and answer must be tried by
the judge or justice, unless either party to such proceedings shall,
at the time designated in such precept for showing cause, demand
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a jury and at the time of such demand pay to such judge or justice

the necessary costs and expenses of obtaining such jury. If a jury

be demanded and such costs and expenses be paid, the judge or

justice with whom such petition shall be tiled shall nominate
twelve reputable persons qualified to serve as jurors in courts of

record, and shall issue his precept directed to the sheriff or one

of the constables of the county, or any constable or marshal of the

city or town, commanding him to summon the persons so nomi-

nated to appear before such judge or justice at such time or place

as he shall therein appoint, not more than three days from the

date therefrom, for the purpose of trying the said matters in

difference. Six of the persons so summoned shall be drawn in like

manner as jurors in justices' courts, and shall be sworn by such

judge or justice well and truly to hear, try, and determine the

matters in difference between the parties. After hearing the alle-

gations and proofs of the parties, the said jury shall be kept to-

gether until they agree on their verdict, by the sheriff or one of

his deputies, or a constable, or by some proper person appointed

by the judge or justice for that purpose, who shall be sworn to

keep such jury as is usual in like cases in courts of record. If

such jury cannot agree after being kept together for such time

as such judge or justice shall deem reasonable, he may discharge

them and nominate a new jury, and issue a new precept in manner

aforesaid." Code of Civil Pro. § 2247.

The whole proceeding is purely statutory, and must be con-

ducted strictly within the statutory provisions in order to be up-

held. If an issue is raised by the answer of the defendant and a

jury trial is duly demanded by him, a jury must be summoned to

try the issue, and the court has no power to strike out the defend-

ant's answer upon his failure to furnish a bill of particulars as

ordered. Bloom v. Iluych, 71 Hun, 252. If a juror drawn is

objectionable he should be challenged. An omission to challenge

is a waiver of all objections. Bloomingdale v. Adler, 7 Misc. 182.

"At the time when issue is joined, the judge or justice may, in

his discretion, at the request of either party, and upon proof to

his satisfaction, by affidavit or orally, that an adjournment is

necessary, to enable the applicant to procure his necessary wit-

nesses, or by consent of all the parties who appear, adjourn the

trial of the issue, but not more than ten days, except by consent

of all parties." Code of Civil Pro. § 2248. Eefusal of a rea-

sonable adjournment to enable the tenant to prepare for trial is
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improper, and will be reversed. Trunk v. Howard Laundry Co^

107 N. Y. Supp. 66. The Code of Civil Procedure, section 2248,.,

provides for an adjournment of summary proceedings for the

recovery of land in the discretion of the court, for the procure-

ment of necessary witnesses, and where a landlord had abundant

security for the rent for the nonpayment of which the summary
proceedings were instituted, and the tenant's counsel was denied

an adjournment, though legal grounds were presented therefor,

and a final order was made against the tenant by default it was.

error to require the tenant to pay the rent for the month in ques-

tion into court as a condition of the opening of the default. Maker
V. Edwards, 110 N. Y. Supp. 1083.

§ 6. The Final Order Upon the Trial.

"If sufficient cause is not shown upon the return of the precept ;,

or if the verdict of the jury, or the decision of the judge or justice,

upon a trial without a jury, is in favor of the petitioner ; the judge

or justice must make a final order, awarding to the petitioner the

delivery of the possession of the property; except that, where the-

case is within section two thousand two hundred and thirty-seven

of this act, the final order must direct the removal of the occupant.

In either case, the final order must award to the petitioner the-

costs of the special proceeding. If the verdict or decision is in,

favor of the person answering, the jxidge or justice must make a

final order accordingly, and awarding to him the costs of the

special proceeding." Code of Civil Pro. § 2249. There is no-

judgment, technically speaking, in summary proceedings; the

termination is a final order, and any appeal should be taken there-

from. Steuerwald v. Jackson, 123 App. Div. 569. In a summary
proceeding to dispossess a tenant for the nonpayment of rent three

questions are involved and are necessarily and finally determined
in the landlord's favor if he succeeds. These are: First, that

the relation of landlord and tenant exists, or, in other words, that

the tenant holds under a valid lease ; second, that the tenant has:

entered into possession; and, third, that the tenant has defaulted
in the payment of rent. And in such a proceeding a judgment by
default is as conclusive as one rendered after defense and litigation..

Meyerhoffer v. Baker, 121 App. Div. 797. Reich v. Cochran, 151
]Sr. Y. 122. An order for possession is erroneous where a veri-

fied answer denying the material allegations was interposed, and
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no evidence tliat rent was due was taken. Brill v. Norhett, 84
N. T. Supp. 142.

In a summary proceeding for the removal of a tenant, an entry

of "Judgment for tenant" by the justice is an insufficient disposi-

tion of the proceeding without a final order in the tenant's favor,

and awarding him the costs of the proceeding, as required by Code

of Civil Procedure, section 2249 ; Municipal Court Act, section

1, subdivision 12 ; Laws 1902, chapter 580. Gossett v. Fox^ 90

N. Y. Supp. 477.

No provision is made for rendering or giving judgment in favor

of the plaintiff for the amount of the rent due, in case the pro-

ceeding is based upon nonpayment of rent, nor is there any au-

thority for rendering a money judgment in favor of the defendant

upon a counterclaim set up by answer. There is no provision for

special verdicts or findings by the court or jury, and there is

nothing in the statute authorizing a decree adjusting or enforcing

the equities between the parties. Constant v. Barrett^ 13 Misc.

249 ; Wulff V. Cliento, 28 Misc. 551 ; Gay v. Riehmann Mantel

Co. 53 App. Div. 507, 511 ; Stelle v. Creamer, 69 App. Div. 296

;

Bennett v. Nick, 29 Misc. 632. After a final order in favor of the

landlord in summary proceedings, it will not be set aside in or-

der to permit a mortgagee of the lease to come in and defend,

since he was not a proper or necessary party to the proceedings

originally. Euhenstein v. Rosenthal, 98 IsT. Y. Supp. 681. A
writ to dispossess a tenant gives the landlord no right to exercise

dominion over, or to use and retain, the tenant's personalty on

the premises. Reich v. Cochran, 114 App. Div. 141. The final

order is conclusive as to the existence and validity of the lease,

the occupation by the tenant, and that some rent is due and un-

paid, but is not conclusive as to the amount of rent due, although

the amount is alleged in the petition. Jarvis v. Driggs, 69 N. Y.

143 ; Stelle v. Creamer, 69 App. Div. 296. Although it is con-

clusive as to the rent due in some amount, and an overstatement

of the sum due affords no ground for reversal, though the amount

should be corrected in furtherance of justice, under Code of Civil

Procedure, section 723. lb. It is also conclusive as to the lia-

bility for some rent. Jacob v. Thompson, 73 App. Div. 224;

Brown v. Mayor, etc. of New Yorlc, 66 IST. Y. 385; Reich v.

Cochran, 151 I^. Y. 122. And in summary proceedings based

upon a failure to pay rent, the failure of the tenant to plead a

counterclaim arising out of a breach of the contract of lease by the
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landlord does not preclude the tenant from pleading such counter-

claim in an action brought to recover the rent due. Gay v. Rieh-

mann Mantel Co. 53 App. Div. 507. The final order is not a bar

to an action of ejectment to recover the property affected by it.

Code of Civil Pro. § 2264. Acceptance of the rent after the issu-

ing of a warrant in summary proceedings, operates as a v^aiver

by the landlord of his right to consider the lease abrogated. Seigel

V. Neary, 77 E". Y. Supp. 854.

§ 7. Costs and Their Collection.

"Costs, when allowed, and the fees of officers, except where a

fee is specially given in chapter twenty-one of this act must be at

the rate allowed by law in an action in a justice's court, and are

limited in like manner ; unless the application is founded upon

an allegation of forcible entry or forcible holding out; in which

case, the judge or justice may award to the successful party a fixed

sum as costs, not exceeding fifty dollars in addition to his dis-

bursements. If the final order is made by a county judge, or a

special county judge, or a mayor or recorder, an execution to

collect the costs may be issued thereupon as if it was a judgment

of a justice of the peace of the same city or county ; and for that

purpose the officer takes the place of a justice of the peace. In

every other case an execution may be issued to collect the costs

awarded thereby as if the final order was a judgment, rendered in

the court, of which the judge or justice is the presiding officer."

Code of Civil Pro. § 2250. Where a landlord succeeds in a sum-
mary proceeding, not involving a forcible entry and detainer, under
Code of Civil Procedure, section 2250, providing that costs in a

summary proceeding, when allowed, must be at the rate allowed in

an action in a justice's court, and section 3076, subdivision 2,

limiting cost? in justices' courts to $10.00, he is entitled to $10.

costs and no more, and is not entitled to an extra allowance under
Code of Civil Procedure, section 3253 ; that section being limited

in its application to actions, and not applying to special proceed-

ings. Lauria v. Capobianco, 80 N. Y. Supp. 203. The mode of
staying the collection of these costs will be noticed hereafter.

§ 8. The Warrant to Dispossess the Defendant.

"Where the final order is in favor of the petitioner, the judge
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or justice must thereupon issue a warrant, under his hand, di-

rected to the sheriff of the county or to any constable or marshal

of the city in which the property or a portion thereof is situated,

or if it is not situated in a city, to any constable of any town in

the county, describing the property and commanding the ofScer

to remove all persons therefrom; and also, except where the case

is within section two thousand two hundred and thirty-seven of

this act, to put the petitioner into the full possession thereof."

Code of Civil Pro. § 2251. If the warrant answers all the require-

ments of the statute the addition of immaterial matter in the

recital will not vitiate it. Bahin v. Ensley, 14 App. Div. 548.

If default is made on the return of the precept, the landlord is

entitled to his writ without any other proof. Peer v. O'Leary, 8

Misc. 350. The proceeding instituted by the landlord looks solely

to the recovery of possession, and the amount of rent due is not

in issue, but he is entitled to a warrant of dispossession if any

amount is due and unpaid. People ex rel. Terwilliger v. Chamber-

lain, 140 App. Div. 503. Where a landlord, after execution of a

warrant for removal in summary proceedings, was put in posses-

sion, the relation of landlord and tenant terminated, and a reversal

of the order under which the removal was made did not restore

such relation. Niles v. Iroquois Realty Co. 109 N. Y. Supp.

712.

The oiRcer to whom the warrant is directed and delivered, must

execute it according to its commands, between the hours of sunrise

and sunset. Code of Civil Pro. § 2252.

"The issuing of a warrant for the removal of a tenant from

demised premises, cancels the agreement for the use of the prem-

ises, if any, under which the person removed held them; and

annuls accordingly the relation of landlord and tenant, except that

it does not prevent a landlord from recovering, by action, any sum

of money, which v/as, at the time when the precept was issued,

payable by the terms of the agreement, as rent for the premises

;

or the reasonable value of the use and occupation thereof, to the

time when the warrant was issued, for any period of time, with

respect to which the agreement does not make any special pro-

vision for payment of rent." Id. § 2253. Summary proceedings

terminate a lease and all obligations thereunder; but the parties

may agree that certain obligations may continue thereafter.

Feinsot v. Burstein, 138 N. Y. Supp. 185. The cancellation of

the lease is entirely for the benefit of the landlord to enable him to

188
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obtain possession of the demised premises free of incumbrance.

And if the tenant recognizes the right of his landlord to the pos-

session of the demised premises and voluntarily surrenders pos-

session to the landlord, the purpose of the section is accomplished

and the relation of landlord and tenant terminated even though

no warrant of removal is issued and the tenant's term has not ex-

pired. Gallagher v. Reilly, 10 N. Y. Supp. 536 ; Ash v. Purnell,

11 N. Y. Supp. 54. But where a warrant has issued in a pro-

ceeding based upon nonpayment of an installment of rent due, if

the officer holding the warrant forbears to execute it upon receiv-

ing payment of the installment from the tenant, the acceptance

of the installment by the landlord will operate as a waiver of his

right to consider the lease abrogated by the issuing of the warrant,

and if both parties thereafter act as if they considered the lease in

force, neither party will be allowed to change his position to the

disadvantage of the other. Voorhies v. Cummings, 42 App. Div.

260.

§ 9. Staying Issuing of Warrant and Execution for Costs.

The party, against whom a final order is made, requiring the

delivery of possession to the petitioner, may, at any time before a

warrant is issued, stay the issuing thereof; and also stay an

execution to collect the costs, as follows

:

1. Where the final order establishes that a lessee or tenant holds

over, after a default in the payment of rent, or of taxes or assess-

ments, he may effect a stay, by payment of the rent due, or of such

taxes or assessments, and interest and penalty, if any thereon due,

and the costs of the special proceedings; or by delivering to the

judge or justice, or the clerk of the court, his undertaking to the

petitioner, in such sum and with such sureties as the judge or

justice approves, to the effect that he will pay the rent, or such

taxes or assessments, and interest and penalty and costs, within ten

days, at the expiration of which time, a warrant may issue, unless

he produces to the judge or justice satisfactory evidence of the

payment.

2. When the final order establishes that a lessee or tenant has
taken the benefit of an insolvent act, or has been adjudicated a

bankrupt, he may effect a stay by paying the costs of the special

proceeding, and by delivering to the judge or justice, or the clerk

of the court, his undertaking to the petitioner, in such sum, and
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with such sureties as the judge or justice approves, to the effect,

that he will pay the rent of the premises, as it has become or there-

after becomes due.

3. Where the final order establishes that the person against

whom it is made, continues in possession of real property, which

has been sold by virtue of an execution against his property, he

may effect a stay, by paying the costs of the special proceeding,

and delivering to the judge or justice, or the clerk of the court, an

affidavit, that he claims the possession of the property, by virtue

of a right or title, acquired after the sale, or as guardian or trustee

for another; together with his undertaking to the petitioner, in

such a sum and with such sureties as the judge or justice approves,

to the effect, that he will pay any costs and damages, which may
be recovered against him, in an action of ejectment to recover the

property, brought against him by the petitioner within six months

thereafter ; and that he will not commit any waste upon or injury

to the property, during his occupation thereof. Code of Civil

Pro. § 2254. Where, before issue of a warrant of dispossession in

summary proceedings, the landlord in bad faith refused the tenant's

tender of all that was due to him for rent and costs of the judg-

ment, which tender was duly made under the provisions of Code

of Civil Procedure, section 2254, equity will restrain execution

of the warrant, and validate the lease. Asbyll v. Haims, 78 N. Y.

Supp. 64. Code of Civil Procedure, section 2254, specifying cases

in which a stay of a dispossession warrant must be granted, has ref-

erence only to the issuance of the warrant, and does not warrant a

stay of the execution of the warrant after its issuance. Maneely

v. Mayers, 87 JST. Y. Supp. 471, 43 Misc. 380. To place the tenant,

in summary proceedings by a landlord, in a position to take

advantage of Code of Civil Procedure, section 2254, providing

that "the party against whom a final order is made, requiring the

delivery of possession * * * may at any time before the war-

rant is issued stay the issuing thereof * * * by payment of

the rent due * * * and the costs," it is not necessary that a

formal order of removal first issue, he electing not to try any issue,

and paying the rent and costs into court. Flewellen v. Lent, 91

App. Div. 430.

"Where an undertaking is given, in a case specified in sub-

division first of the last section, the judge or justice must deliver

it to the person against whom the final order was made, upon his

producing the evidence of payment, mentioned in that subdivision.
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If he does not produce such evidence within ten days, the judge or

justice must deliver it to the petitioner. In every other case

specified in the last section, the judge or justice must deliver the

undertaking to the petitioner, immediately after his approval

thereof." Id. § 2255.

§ 10. Eedemption by the lessee or by a Creditor of the Lessee.

"Where the special proceeding is founded upon an allegation

that a lessee holds over, after a default in the payment of rent,

and the unexpired term of the lease, under which the premises are

held, exceeds five years, at the time when the warrant is issued

;

the lessee, his executor, administrator, or assignee, may, at any

time within one year after the execution of the warrant, pay or

tender to the petitioner, his heir, executor, administrator, or as-

signee, or if, within five days before the expiration of the year, he

cannot, with reasonable diligence, be found within the city or

town, wherein the property, or a portion thereof, is situated, then

to the judge or justice who issued the warrant, or his successor in

office, all rent in arrear at the time of the payment or tender, with

interest thereupon, and the costs and charges incurred by the

petitioner. Thereupon the person, making the payment or tender,

shall be entitled to the possession of the demised premises, under

the lease, and may hold and enjoy the same, according to the terms

of the original demise, except as otherwise prescribed in the next

section but one." Code of Civil Pro. § 2256.

"In a case specified in the last section, a judgment creditor of

the lessee, whose judgment was docketed in the county before the

precept was issued, or a mortgagee of the lease, whose mortgage
was duly recorded, in the county, before the precept was issued,

may, at any time before the expiration of one year after the execu-

tion of the warrant, unless a redemption has been made as pre-

scribed in the last section, file with the judge or justice who issued

the warrant, or with his successor in office, a notice, specifying

his interest and the sum due to him ; describing the premises ; and
stating that it is his intention to redeem as prescribed in this sec-

tion. If a redemption is not made by the lessee, his executor,

administrator, or assignee, within a year after the execution of

the warrant, the person so filing a notice, or, if two or more per-

sons have filed such notices, the one who holds the first lien, may,
at any time before two o'clock of the day, not a Sunday or a pub-
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lie holiday, next succeeding the last day of the year, redeem for

his own benefit, in like manner as the lessee, his executor, admin-

istrator, or assignee might have so redeemed. Where two or more
judgment creditors or mortgagees have filed such notices, the

holder of the second lien may so redeem, at any time before two

o'clock of the day, not a Sunday or a public holiday, next succeed-

ing that in which the holder of the first lien might have redeemed

;

and the holder of the third and each subsequent lien, may redeem,

in like manner, at any time before two o'clock of the day, not a

Sunday or a public holiday, next succeeding that in which his

predecessor might have redeemed. But a second or a subsequent

redemption is not valid, unless the person redeeming pays or

tenders to each of his predecessors who has redeemed, the sum
paid by him to redeem, and also the sum due upon his judgment

or mortgage ; or deposits those sums with the judge or justice, for

the benefit of his predecessors." Id. § 2257.

"Where a redemption is made, as prescribed in either of the

last two sections, the rights of the person redeeming are subject

to a lease, if any, executed by the petitioner, since the warrant was

issued, so far that the new lessee, his assigns, under-tenants, or

other respresentatives, may, upon complying with the terms of the

lease, hold the premises so leased until twelve o'clock, noon, of the

first day of May, next succeeding the redemption. And, in all

other respects, the person so redeeming, his assigns, and repre-

sentatives, succeed to all the rights and liabilities of the petitioner,

under such a lease." Id. § 2258.

"The person redeeming, as prescribed in the last three sections,

or the owner of the property so redeemed, may present to the

judge or justice who issued the warrant, or to his successor in

office, a petition, duly verified, setting forth the facts of the re-

demption, and praying for an order, establishing the rights and

liabilities of the parties upon the redemption. Whereupon the

judge or justice must make an order requiring the other party to

the redemption to show cause before him, at a time and place

therein specified, why the prayer of the petition should. not be

granted. The order to show cause must be made returnable, not

less than two nor more than ten days, after it is granted ; and it

must be served at least two days before it is returnable. Upon the

return thereof, the judge or justice must hear the allegations and

proofs of the parties, and must make such a final order as justice

requires. The costs and expenses must be paid by the petitioner.
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The final order, or a certified copy thereof, may be recorded in like

manner as a deed. A person, other than the lessee, who redeems

as prescribed in the last three sections, succeeds to all the duties

and liabilities of the lessee, accruing after the redemption, as if

he was named as lessee in the lease." Id. § 2259. The provisions

under Code of Civil Procedure, sections 2256, 2259, for a redemp-

tion of premises by a dispossessed tenant, subject to occupancy by

a new tenant, which may be terminated, do not prevent the land-

lord from reletting the premises and making reasonable alterations

to accommodate the new tenant. Terwilliger v. Browning, King

& Co. 152 App. Div. 552 ; an appeal to the Court of Appeals was

granted in this case, 155 App. Div. 884, and such appeal dismissed

101 N. E. 463. A dispossessed tenant, on obtaining an order,

under Code of Civil Procedure, sections 2256, 2259, directing that

he be let into possession on paying a specified amount, after the

premises had been relet and altered, to the disadvantage of the pur-

poses for which the dispossessed tenant used them, gave him no

greater right against the landlord than a lease would have given;

the burden being on him and not on the landlord, to oust the new
tenant. Id.

§ 11. Appeal From the Final Order.

An appeal may be taken from a final order made in a summary
proceeding to recover possession of land, to the same court, within

the same time, and in the same manner, as where an appeal is

taken from a judgment rendered in the court of which the judge

or justice is the presiding officer, and with like effect except as

otherwise stated in sections 2261 and 2262 of the Code. Code of

Civil Pro. § 2260.

"The issuing or execution of the warrant cannot be stayed by
such an appeal, or by the giving of an undertaking thereupon

otherwise than as prescribed in the next section. An appeal can-

not be taken to the Court of Appeals, from a final determination

of the Appellate Division of the Supreme Court, upon such an
appeal unless the latter court, by an order made at the term of the

Appellate Division where the final order is made, or the next term
thereafter, allows it to be taken." Id. § 2261.

"Where an appeal is taken from a final order awarding de-

livery of possession to the petitioner which establishes that a lessee

or tenant holds over after default in payment of rent or from an
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order or judgment affirming such final order, the issuing and exe-

cution of the warrant may he stayed by the order of the county

judge and in the city and county of New York by a justice of the

Supreme Court, upon the appellant's giving the security required

to perfect the appeal and to stay the execution of the order ap-

pealed from, and also an undertaking to the petitioner in a sum
and with sureties approved by the county judge, or in the city

and county of New York, by a justice of the Supreme Court to

the effect that if, upon the appeal, a final determination is ren-

dered against the appellant he will pay all rents accruing or to

accrue upon the premises, or, if there is no lease thereof, the value

of the use and occupation of the premises subsequent to the in-

stitution of the special proceeding." Id. § 2262.

If the final order is reversed upon the appeal, the appellate

court may award restitution to the party injured, with costs ; and

it may make any order, or issue any other mandate, necessary to

carry its determination into effect. The person dispossessed may
also maintain an action, to recover the damages which he has

sustained by the dispossession. Id. § 2263.

§ 12. Staying Proceedings.

"Where a petition is presented, as prescribed in this title, the

proceedings thereupon before the final order, and, if the final order

awards delivery of the possession to the petitioner, the issuing or

execution of the warrant thereupon, cannot be stayed or suspended

by any court or judge, except in one of the following methods

:

"1. By an order made, or an undertaking filed, upon an appeal,

in a case and in the manner specially prescribed for that purpose

in this title.

"2. By an injunction order, granted in an action against the

petitioner. Such an injunction shall not be granted before the

final order in the special proceeding, except in a case where an

injunction would be granted to stay the proceedings, in an action

of ejectment, brought by the petitioner, and upon the like terms

;

or after the final order, except in a case where an injunction would

be granted to stay the execution of the final judgment in such an

action, and upon the like terms." Code of Civil Pro. § 2265.

The Code of Civil Procedure authorizes a tenant in summary pro-

ceedings, by the provisions of section 2244 thereof, to set up any

new matter constituting a defense or counterclaim as though the
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claim for rent was the subject of an action; and section 2265 de-

clares that such a proceeding cannot be stayed by injunction be-

fore final order except where an injunction would be granted to

stay proceedings in ejectment, and it was held that a tenant's

denial of rent due by reason of payments of interest and water-rent

liens on the property, as authorized by the lease, and prayer for an

accounting, being properly pleaded as a defense to the summary
proceedings in a municipal court, it was error for the Supreme

Court to grant an injunction before the entry of a final order in

the summary proceedings staying the same pending a suit in the

Supreme Court between the defendant and the landlord for an

accounting of the rents. Nathins v. Wettere?; 76 App. Div. 93.

See also Kazis v. Loft, 81 App. Div. 636.

§ 13. Forms in Summary Proceedings.

Notice to Tenant to Pay Rent.

To James Smith :

Take notice, that you are indebted to me in the sum of thirty

dollars for the rent of the house and premises now occupied by

you, situate in the of , county of
,

and described as follows: (Insert description of the property.)

And also take notice that I require the payment of said rent within

three days before the service of this notice upon you, or the posses-

sion of said premises.

(Date.) Yours, &c.,

John Dye, Landlord.

Affidavit of Personal Service of Notice.

(Venue.)

Arthur White, being duly sworn, says that on the day of

he personally served the above notice upon James Smith,
the tenant therein named, at in the county of -

.

by delivering to him a true copy thereof and leaving said copy
with him, at the same time showing said James Smith the fore

going original notice. (Signature.)

(Jurat.)

&
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Notice to Terminate Tetiancy at ^Vill.

To James Smith:
Sir.— Take notice, that at the expiration of thirty days from

the time of the service of this notice upon you, you are required

to remove from the premises which you now hold of me, situate

in the of , county of , and briefly

described as follows: (Describe the premises.)

(Date.) {Sigmture.)

Affidavit of Service of Above Notice— Service not Personal.

(Venue.)

Arthur White, being duly sworn, says that he is over .... years

of age; that on the .... day of , 1914, he served a notice,

of which the annexed paper is a true copy, upon James Smith,

the tenant named in said notice and upon the premises therein

described, by delivering said notice to Mary Smith, the wife of

said tenant, a person of suitable age and discretion residing upon
said premises, the said James Smith being then temporarily absent

therefrom.

(Jurat.) (Signature.)

Petition for Removal of Tenant for Nonpayment of Rent.

(Venue.)

To A. B., Esq., Justice of the Peace of the Toivn of

County of :

The petition of C. D. respectfully shows, that your petitioner

is the owner in fee of the house and premises situated in the

of , county of , described as follows

:

(Insert description. ) That on or about the .... day of
,

1914, by an instrument in writing entered into and executed by

your petitioner and James Smith, and bearing date on that day,

your petitioner let and rented the said house and premises unto

the said James Smith for the term of one year from the 1st day

of May, 1914, at the annual rent of $300 payable in installments

of $25 each, monthly in advance, and the said James Smith agreed

to take said premises for said term and to pay said rent in monthly

installments as above stated. That the said James Smith has

made default in the payment of the installments of rent due on
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or before the first day of the months of July, August, and Sep-

tember, 1914, respectively, and is now justly indebted to your

petitioner in the sum of $75 according to the terms of said lease

for the rent of said house and premises for the months above men-

tioned. That your petitioner caused a notice in writing to be

served upon the said James Smith on the .... day of
,

1914, as appears by the affidavit hereto annexed, requiring of said

Smith, within three days after the service of said notice upon him,

the payment of said rent or the possession of said house and prem-

ises. That three days have elapsed since the service of said notice,

but said rent has not been paid or any part thereof, and that the

said James Smith holds over and continues in possession of said

demised house and premises after default in the payment of rent

without the permission of your petitioner, his landlord.

Wherefore, your petitioner prays for a final order removing the

said James Smith as tenant from said house and premises pursu-

ant to law.

(Date.) (Signature.)

( Venue.

)

C. D., being duly sworn, says that he is the petitioner named in

and who signed the foregoing petition ; that said petition is true to

his own knowledge, except as to the matters therein stated to be

alleged upon information and belief, and as to those matters he

believes it to be true.

(Jurat.) (Signature.)

Precept Issued upon Above Petition,

County of , ss.:

The People of the State of ISTew York, to" James Smith, Greeting

:

Whereas, C. D., has presented to me, the undersigned, a justice

of the peace of the town of , in said county, a petition

duly verified showing that he is the owner in fee of the house and
premises situated in the of in said county,

described as follows : (Insert description) ; that on or about the

.... day of , 1914, the said petitioner by an instrument
in writing let and rented said house and premises unto you, James
Smith, for the term of one year from the 1st day of May, 1914,
at the annual rent of $300 payable in installments of $25 each,

monthly in advance; that you have made default in the payment
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of the installments of rent for the months of July, August, and

September, 1914, and that you are indebted to the petitioner in

the sum of $75 for rent of said hor.se and premises for said

months ; that at least three days' notice in writing has been served

upon you in behalf of the petitioner requiring in the alternative

the payment of the aforesaid rent or possession of the premises;

that you have not paid said rent or any part thereof ; that you hold

over and continue in possession of said house and premises after

default in payment of rent without the permission of the peti-

tioner, your landlord, and praying for a final order removing you

from said house and premises, pursuant to law

:

ISTow, therefore, you, the said James Smith, are hereby required

forthwith to remove from the real property above described, or to

show cause before me as such justice of the peace at my office in

said of on the .... day of , at ....

o'clock in the .... noon, why possession of the said real property

should not be delivered to the petitioner.

Witness my hand this .... day of , 1914.

A. B.,

Justice of the Peace.

If the precept is served otherwise than personally, a copy of

section 2241 of the Code of Civil Procedure must be indorsed

upon it.

Answer to the Petition.

Justice's Cotjet.

In the Matter of the Petition of

Charles Deland for the re-

moval of James Smith from

certain real property.

Before Andeew Benitett,

Justice of the Peace.

The above-named James Smith, answering the petition of

Charles Deland heretofore filed with said justice in the above-
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entitled proceeding, denies each and every allegation in said peti-

tion contained except the allegation the petitioner is the owner in

fee of the premises described therein, and except also the allega-

tion of the service of a notice upon the defendant above named

requiring in the alternative the payment of $76 as rent or the pos-

session of said premises.

{Add date, signature, and verification.)

Final Order against Tenant upon Default.

(Title of the proceeding.)

The above-named Charles Deland having presented to me, the

undersigned justice of the peace, a petition verified on the ....

day of , 1914, praying for a final order (recite the prayer

of the petition), and a precept having been issued thereupon by

me, directed to the above-named James Smith, requiring him

forthwith to remove from the property therein described or to

show cause before me this day at 10 o'clock in the forenoon at my
ofiice in the of , why possession of the property

should not be delivered to the petitioner, and the said precept hav-

ing been duly served upon the said James Smith, and due proof

of such service having been duly filed, and the said James Smith

having failed to appear or to show cause on the return of said

precept as therein required, it is hereby ordered and determined

that there was due to the petitioner, Charles Deland, from said

James Smith on the .... day of , 1914, for the rent of

the premises described in said petition, the sum of $75, and that

said sum remains unpaid; that the said James Smith holds over

and continues in possession of said property after default in the

payment of said rent without the permission of the petitioner •

that the possession of said property be delivered to Charles Deland
the petitioner; that the said Charles Deland recover of the said

James Smith the sum of $. . . . as his costs in this p^oce.^dinf>•

that a warrant issue to put the said Charles Deland in possession

of said premises ; and that he have execution for the collection of

his said costs.

(Item^ of cost.) (Signature of justice.)

(Date.)
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Final Ord^j; against Tenant after Trial.

(Title of the 'proceeding.)

The above-named C. D. having presented to me, the undersigned

justice of the peace, a petition verified on the .... day of
,

1914, praying for a final order {recite the -prayer of the petition),

and a precept having been issued thereupon by me, directed to the

above-named J. S., requiring him forthwith to remove from the

property therein described or to show cause before me at my office

in the of in the county of , on the

.... day of , 1914, at 10 o'clock in the forenoon, why
possession of the property should not be delivered to the petitioner

;

and due proof having been made of the service of said petition

upon said J. S. personally on the .... day of , 1914,

and the said parties having appeared before me at the time when

and place where said precept was returnable, and the said J. S.

having filed with me a written answer, duly verified, putting in

issue the material allegations of said petition, and after hearing

the evidence of the parties, it is hereby ordered and determined

that there was due to the petitioner C. D. from said J. S. on the

.... day of , 1914, for the rent of the premises de-

scribed in said petition, the sum of $ .... ; that said sum remains

unpaid ; that the said J. S. holds over and continues in possession

of said property after default in the payment of said rent without

the permission of the petitioner; that the possession of said prop-

erty be delivered to C. D., the petitioner; that the said C. D.

recover of said J. S. the sum of $ ... . as his costs in this pro-

ceeding; that a warrant issue to put the said C. D. in possession

of said premises ; and that he have execution for the collection of

his said costs.

{Items of cost.) {Signature of justice.)

{Date.)

Warrant to Remove Tenant for Nonpayment of Bent— Trial.

To the Sheriff of the county of , and to any Constable

or Marshal of the of .
." in the county of

, Greeting

:

Whereas, C. D. presented to the undersigned, a justice of the
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peace of the town of in said c mntj, a petition, duly

verified, showiiig, among other things, that on the .... day of

, 1914, he was the owner in fee of the real property, house-

and premises, situate in the of , in said county,

described as follows: {Insert description.) That on or about

the .... day of , 1914, he let and rented said house and

premises to J. S. for the term of one year from the 1st day of

May, 1914, at a yearly rental of $300, payable monthly in advance

in installments of $25 each; that J. S. made default in the pay-

ment of the installments of rent due the first of the months of

July, August, and September; that the said C. D. caused to be

duly served upon the said J. S. a three days' notice in writing

requiring in the alternative the payment of the rent due for said

months or the possession of said premises ; that said rent is unpaid,,

and that the said J. S. holds over and continues in possession of

said premises after such default in the payment of rent as afore-

said without permission of said C. D., his landlord; and praying

for a final order removing said J. S. from said real property, house-

and premises, pursuant to law; whereupon I issued a precept

requiring the said J. S. forthwith to remove from said real prop-

erty above described or to show cause before me as such justice of

the peace at my oflBce in the of in said county

of , on the .... day of , 1914, at 10 o'clock

in the forenoon, why possession of said real property should not

be delivered to said petitioner ; and at the time and place last men-
tioned, due proof of the due service of the petition having been

made ; and whereas, the said J. S., at the time when such precept

was returnable, filed with me, as such justice, a written answer,,

duly verified, putting in issue the material allegations of the peti-

tion, and the issues so joined having been tried before me and
after hearing the evidence of the parties I rendered and made a

decision in favor of said C. D. for the delivery of the possession,

of said real property to the said C. D. ; whereupon I duly made a

final order awarding to said C. D. the delivery of the possession,

of the said real property:

You are therefore hereby commanded to remove all persons:

from the real property above described and to put the aforesaid

petitioner, C. D., in full possession thereof.

Witness my hand this .... day of , 1914.

A. B.,

Justice of the Peace.
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The forms above given can readily be modified to meet any case

falling within the provisions of the Code relating to summary
proceedings to recover possession of real property. The statute

calls for no recitals in the warrant of the preliminary steps leading

up to its being issued by the justice, and the omission of such

recitals would not invalidate the warrant if it was in other respects

sufficient and in compliance with the requirements of section 2251

of the Code of Civil Procedure. The same may be said of each

and all the forms before given of precepts or final orders. But
the recitals are harmless and in accordance with common prece-

dents.
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CHAPTER II.

PEECEDENTS IN AEBITEATIONS.

§ 1. In General.

In a preceding volume tlie remedy by arbitration, as it existed

at common law, and as now given by the Code, has been considered

at considerable length, and the effect of a submission to arbitra-

tors and the proceedings subsequent to the submission have been

pointed out.

General Submission to Arbitration.

Whereas, divers disputes and controversies have existed and

arisen, and are now existing and pending between A. B., of the

town of in the county of , and C. D., of the

same place

:

Now, therefore, we, the undersigned A. B. and C. D. afore-

said, do hereby mutually covenant and agree to and with each

other that E. F., G. H., and K. L., of, etc., or any two of them,

shall arbitrate, award, order and adjudge and determine of and

concerning all and all manner of actions, cause and causes of

action, suits, bills, bonds, judgments, quarrels, controversies, tres-

passes, damages, claims, and demands, whatsoever, now pending,

existing, or held by and between us, the said parties ; and we do

further mutually covenant and agree, to and with each other, that

the award to be made by the said arbitrators, or any two of them,

shall in all things by us, and each of us, be well and faithfully

kept and observed
;
provided that the said award be made in writ-

ing, and signed by the said E. E., G. H., and K. L., or any two of

them, and ready to be delivered to the said parties in difference,

or such of them as shall desire the same, on or before the .... day
of next ensuing the date hereof.

(If a judgment is intended to be entered on the award in -pursu-

ance of the statute, add the following clause) : And it is hereby
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further mutually agreed by and between the said parties, that

judgment in the Supreme Court of the State of New York (or.

County Court of county, or other court of law and of
record) shall be rendered upon the award to be made pursuant to

this submission.

(Date.) (Signature of parties.)

The submission must also be acknowledged and certified in like

manner as a deed to be recorded if it is intended to proceed under

the Code of Civil Procedure.

Bond of Arhiiration.

Know all men by these presents, that I, A. B., of the town of

in the county of , am held and firmly bound

unto C. D., of the same place (or as the case may he), in the sum
of five hundred dollars, lawful money »f the United States, to be

paid to the said C. D. or his certain attorney, executors, adniinis-

trators, or assigns, for which payment to be well and faithfully

made, I bind myself, my heirs, executors, and administrators,

firmly by these presents. Sealed with my seal, and dated the ....

day of ,
1914.*

The condition of this obligation is such that if the above-

bounden A. B. shall well and truly submit to the decision and

award of E. F., G. H., and K. L., arbitrators named, selected, and

chosen, as well by and on the part and behalf of the said A .B.

as of the said C. D., to arbitrate, award, order, adjudge, and deter-

mine of and concerning all and all manner of actions, cause, and

causes of action, suits, controversies, claims, and demands what-

soever, now depending, existing, or held by and between the said

A. B. and the said C. D., so as the said award be made in writing

and signed by the said E. E., G. H., and K. L., or any two of

them, and ready to be delivered to the said parties, or such of them

as shall desire the same, on or before the .... day of
,

1914, then this obligation to be void, or else to remain in full force

and virtue.

(// there is no submission in writing separate from the bond,

and it is intended to have a judgmerit on the award in pursuance

of the statute, insert the following clause) : And the above-

bounden A. B. hereby agrees that judgment in the Supreme Court

of the State of New York (or. County Court of ........ county,

189
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or other court) shall be rendered upon the award to be made pur-

suant to this submission.

A. B. [l. S.J

Signed, sealed, and delivered^

in presence of
)

A. H. T.

The parties should execute bonds to each other. The obligor

in one will be the obligee in the other.

Bond for an Award by an Umpire.

(Proceed as in last form to the *, and then continue) : The con-

dition of the above obligation is such that if the above-bounden

A. B. shall well and truly submit to the decision and award of

E. E. and G. H., arbitrators indifferently named, selected, and

chosen as well by and on the part and behalf of the said A. B.

as of the said C. D., to arbitrate, award, order, adjudge, and deter-

mine of and concerning all and all manner of actions, cause, and

causes of action, suits, controversies, claims, and demands whatso-

ever now depending, existing, or held by and between the said A.

B. and the said C. D., so as the said award be made in writing,

signed by the said E. F. and G. H., and ready to be delivered to the

said parties, or such of them as shall desire the same, on or before

the .... day of , 1914, * but if the said arbitrators do

not make such their award of and concerning the premises by the

time aforesaid, then if the said A. B. shall, in all things, well and

truly stand to, obey, perform, fulfill, and keep the award, order,

arbitrament, umpirage, and final determination of such person as

the said arbitrators shall appoint as an umpire between the said

parties, of and concerning the premises aforesaid, so as the said

umpire do make his award or umpirage of and concerning the said

premises in writing, signed by the said umpire and ready to be

delivered to the said parties, or such of them as shall desire the

same, on or before the .... day of , 1914, then the above

obligation to be void, or else to remain in full force and virtue.

(If a judgment is intended to he entered on the award in pur-

suance of the statute, then add the following clause) : And the

above-bounden A. B. hereby agrees that judgment in the Supreme
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Court of the State of 'New Tork (or other court) shall be rendered

upon the award to be made pursuant to this submission.

A. B. [l. S.J

Signed and sealed in )

presence of
)

A. H. T.

Condition Providing for a Third Arhitrator.

The condition of this obligation is such, etc. (as in the last form
to the *, then proceed) : But if the said arbitrators do not make
such their award by the time aforesaid, then if the said A. B.

shall, in all things, well and truly stand to, obey, perform, fulfill,

and keep the award, order, arbitrament, and final determination

of and concerning the premises aforesaid, which either of said

arbitrators shall make with such person as they shall appoint as

an arbitrator to act with them, or one of them, in hearing and

determining the said matters in controversy, so as the said award

be made in writing and signed by the said arbitrators, or any two

of them, and ready to be delivered to the said parties, or such of

them as shall desire the same, on or before the .... day of

, . . . . , then the above obligation to be void, or else to

remain in full force and virtue, etc. (as in last form).

Arbitrator's Oath.

You and each of you do swear that you will faithfully and

fairly hear and examine the matters in controversy submitted to

you as arbitrators, by and between A. B. of the one part, and C.

D. of the other part, and a just award thereof make, according to

the best of your understanding.

Appointment of Time and Place of Hearing,

In the Matter of the Arbitra-

tion of Certain Matters in

Difference between A. B. and

C. D.

The undersigned arbitrators duly appointed to arbitrate the
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matters in difference between the parties above named specified

in the submission executed by them bearing date the .... day of

, 1914, and to make an award thereon, hereby fix and

appoint the office of in the of ,
as

the place, and the day of , 1914, at 10 o'clock in

the forenoon, as the time of hearing of the matters submitted to us.

(Date.) Yours truly,

To A. B. and to C. D. (Signatures.)

Notice of Hearing before Arbitrators.

(Title as in preceding form.)

SiE.— Take notice that the above matter will be brought to a

hearing before the arbitrators appointed therein at the office of

in the of , on the .... day of

, 1914, at 10 o'clock in the forenoon of that day.

Yours, etc.,

To C. D. A. B.

Subpoena to Appear before Arbitrators.

The People of the State of New York, to O. P., Q. E., and S. T.

:

You and each of you are commanded personally to appear and

attend at the office of in the of in

the county of , on the .... day of , 1914, at

10 o'clock in the forenoon of that day, before E. F., G. H., and

K. L., the undersigned arbitrators chosen to determine the matter

in difference between A. B., on the one part, and C. D., on the

other part, then and there to testify as a witness in relation thereto

before said arbitrators, on the part of the said A. B.

(Date.) (Signature of arbitrators.)

Oath of Witness.

You do swear that the evidence you shall give in this proceeding

touching and concerning the matters in difference between A. B.,

on the one part, and C. D., on the other part, and here being tried

before arbitrators chosen for that purpose, shall be truth, the whole

truth, and nothing but the truth.
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Bevocation.

ToE. F., G. H., andK L.:

Take notice that I hereby revoke your powers as arbitrators

under the submission made to you by C. D. and myself under an
agreement in writing date the .... day of , 1914

(Date.) (Signature.)

Notice of Revocation.

To C. D.:

Take notice that I have this day revoked the powers of E. Y.,

G. F., and K. L., arbitrators chosen to settle the matters in con-

troversy between us, by an instrument of revocation, of which the

within is a copy.

(Date.) Yours, etc.,

A, B.

Award.

To all to whom these presents come or may concern, E. F., G. H.,

and K. L., send Greeting:

Whereas, divers suits, disputes, controversies, and differences

have happened and arisen, and are now depending between A. B.,

of , and C. D., of , for pacifying, composing, and

ending whereof the said A. B. and C. B. have entered into a Avrit-

ten agreement, dated the .... day of , last past, to

submit the said matters to the award and final determination of the

said E. F., G. H., and K. L., arbitrators, selected by the said

parties, as by reference to which agreement will more fully appear

(or, the said A. B. and C. D. have bound themselves, each to the

other, in the penal sum of $ , by bonds bearing date the

.... day of , last past, with condition thereunder writ-

ten, to stand to, obey, abide, perform, and keep the award, order,

arbitrament, final end, and determination of the said E. F., G. H.,

and K. L., arbitrators, selected by the said parties, as by reference

to the said bonds of submission will more fully and at large

appear).

Now, therefore, know ye that the said E. F., G. H., and K. L.,

having taken upon themselves the charge and burden of the said

award, and having deliberately heard the allegations and proofs

of the said parties, do by these presents arbitrate, award, order,
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and adjudge of and concerning the premises in manner and form

following, that is to say

:

First. They do award, order, and adjudge that the said C. D.,

or his representatives, shall and do, on or before the .... day of

, next ensuing the date hereof, make and execute a good

and sufficient conveyance of his interest as lessee for years of a

certain farm in the possession of the said 0. D., situate (describe

the premises), pursuant and according to the true intent and mean-

ing of certain articles of agreement bearing date on or about the

.... day of , and made between the said C. D., of the

one part, and the said A. B., of the other part.

Second. The said arbitrators do further award, order, and ad-

judge that the said C. D., his executors or administrators, shall

and do, on or before the .... day of , next ensuing the

date hereof, pay, or cause to be paid, unto the said A. B., his

executors, administrators, or assigns, the sum of $ in

full payment, discharge, and satisfaction of and for all moneys,

debts, and duties due or owing unto the said A. B. by the said

C. D., upon any account whatsoever, at any time before their

entering into the said agreement of submission {or, bonds of arbi-

tration), as aforesaid.

Third. The said arbitrators do hereby further award, order, and

adjudge that all actions and suit commenced, brought, or depend-

ing between the said A. B. and C. D. for any matter, cause, or

thing whatsoever, arising or existing at the time of or before their

entering into the said agreement of submission {or, bonds of arbi-

tration), shall from henceforth cease and determine, and be no
further prosecuted or proceeded in by them, or either of them, or

by their, or either of their, means, consent, or procurement.

And lastly. The said arbitrators do hereby further award,

order, and adjudge, that the said A. B. and C. D. shall and do,

within the space of days next ensuing the date of this

present award, seal and execute unto each other mutual and gen-

eral releases of all actions and causes of actions, suits, contro-

versies, trespasses, debts, duties, damages, accounts, and demands
whatever, for or by reason of any matter, cause, or thing whatso-

ever, from the beginning of the world to the date of the said agree-

ment of submission {or, bonds of arbitration), as aforesaid.

In witness whereof, the said arbitrators have hereunto set their

hands and seals, this .... day of , 1914.

{Signatures and seals.)

,
{Add achnoivledgmeni.)
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CHAPTER III.

PEECEDEH'TS IBT PEOCEEDIirGS AGAINST ESTEATS.

§ 1. In Case of Animals Straying on Highways.

The provisions of the statute regulating proceedings against

cattle straying upon the highway, or trespassing by entry from

the highway upon the lands bordering upon the highway elsewhere

than in a city, have been given in another volume. A few forms

will be here given, as suggestions merely, as each case must be

governed by the facts attending it, and no form can be devised

which will be applicable in all cases.

Petition by Person Seizing Animals Trespassing.

To A. B., Esq., Justice of the Peace of the Town of Johnstown,

in the County of Fulton:

The petition of C. D. respectfully shows:

1. That your petitioner is the owner {or, occupant) of certain

real property situated in said town and county upon the public

highway leading from the city of Johnstown to the village of

Eockwood, commonly called the "State Eoad."

2. That on the .... day of , 1914, your petitioner

seized and took into his possession, and still has in his possession

to be disposed of according to law, the following-described animals,

viz. : {Insert description) ; that at the time of such seizure said

animals were trespassing upon the real property ,owned {or, occu-

pied) by your petitioner as above stated, and had entered there-

upon from said public highway.

3. That the owner of the animals so seized by your petitioner

is E. F. {or, if the owner is unknown, that the name of the owner

of the animals so seized is not known to your petitioner and cannot

be ascertained by him with reasonable diligence).

4. That the amount of damage sustained by your petitioner ;by

reason of such trespass is the sum of $

Wherefore your petitioner prays that a final order may be made

directing the sale of the animals so seized, and the application of
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the proceeds thereof as prescribed in title 10 of chapter 19 of the

Code of Civil Procedure.

(Date.) (Signature.)

(Add verification.)

Precept Issued by Justice on Such Petition.

County of Nassau-

Town OF HempsteadU
The People of the State of New York, to E. P., the owner of the

animals hereinafter described (or, if the owner is unknown)

To all persons having an interest in the animals hereinafter de-

scribed :

Whereas, C. D. has presented to me, the undersigned, a justice

of the peace of the town of Hempstead, in said county, a petition,

duly verified, bearing date the .... day of , 1914,

whereby it is alleged that (recite the substance of the petition

briefly and describe the animals seized), and praying that (state

prayer of the petition)

;

You are, therefore, required to show cause before me, the said

justice, on the .... day of , 1914, at 10 o'clock, in the

forenoon, at my office, in the town of Johnstown, in said county,

why the prayer of said petition should not be granted.

Given under my hand this .... day of , 1914,

A. B.,

Justice of the Peace.

Final Order on Default.

Justice's Couet.

In the Matter of the Petition of

C. D. for the Sale of Certain

Animals Seized by Him as

Estrays, Etc.

Before A. B.,

Justice of the Peace.

Whereas, C. D. presented to me, a justice of the peace of the
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town of Hempstead, in the county of .Nassau, a petition, duly veri-

fied, bearing date the .... day of , 1914, whereby it

appeared (state substance of the petition), praying for a final

order (state the prayer of the petition) ; and.

Whereas, a precept was thereupon duly issued by me, directed

(state direction and contents of precept) ; and

Whereas, said precept was duly served and proof of service

thereof made as required by law ; and.

Whereas, on the return day of said precept * no person appeared

and answered, it is hereby ordered, adjudged, and determined that

the animals described in said petition and precept be sold and

the proceeds of such sale be applied as prescribed in title 10 of

chapter 19 of the Code of Civil Procedure, and that the petitioner,

C. D., has sustained damage by reason of the trespass of said

animals in the sum of $

(Date.) A. P.,

Justice of the Peace.

Order of Sale after Trial.

(Proceed as in preceding form to the *, then add) : E. E. ap-

peared and filed a written answer, duly verified, setting forth his.

interest in the animals seized and denying (state the substance of

the answer) ; and the said E. F. having demanded a jury, and a

jury having been duly summoned, impaneled, and sworn, and a

trial of the issues raised by the petition and answer having been

this day had, and the jury having returned a verdict in favor of

the petitioner and having fixed the damages sustained by the pe-

titioner by reason of the trepass of said animals at the sum of

$
.'

, it is, therefore, ordered, adjudged, and determined,

that the animals described in said petition and precept be sold and

the proceeds of such sale applied as prescribed in title 10 of chap-

ter 19 of the Code of Civil Procedure, and that the damage sus-

tained by the petitioner, C. D., by reason of the trespass of said

animals is the sum of $ , as fixed by said jury.

(Date.)

A. B.,

Justice of the peace.
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Warrant for Sale of Animals Seized.

The People of the State of New York, to any constable of the

county of Fulton, Greeting

:

Whereas, the undersigned, a justice of the peace of the town of

Johnstown, in the county of Eulton, on the .... day of
,

1914, made a final order in a special proceeding then pending be-

fore him, in which C. D. was petitioner, directing the sale of

{describe the animals) and the application of the proceeds thereof

as prescribed in title 10 of chapter 19 of the Code of Civil Pro-

cedure
;

You are, therefore, commanded to sell said animals at public

auction for the best price which can be obtained therefor and to

make return thereof to the undersigned at his office in the said

town and county, on the day of , 1914.

Witness my hand, this day of , 1914.

A. B.,

Justice of the Peace.
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CHAPTEK IV.

PEECEDENTS OF PLEADINGS.

§ 1. Complaints on Contracts.

The general rules of pleading have been stated in a preceding

chapter. As there stated, there are now no forms of pleading in

the sense in which that term was used and understood under the

old practice, and the essential requirement of the Code in respect

to the pleading on the part of the plaintiff in an action in a jus-

tice's court is that it shall state in a plain and direct manner the

facts constituting the cause of action. Under the present system

of pleading, precedents of pleadings are valuable only as sug-

gestions of facts essential to the maintenance of an action or de-

fense, and are to be followed only so far as they are applicable to

the particular case in which a pleading is required.

Although the Code does not require that a plaintiff shall de-

mand in his complaint the judgment to which he deems himself

entitled, it is customary to make such demand and the custom has

its uses.

Formed Parts of a Complaint.

In Justice's Coukt.

John Doe

against

ElCHAED EOB.

: Before David Kennedy, Esq.

The plaintiff complains of the defendant, and alleges (here

state the cause of actiori),

Wherefore the plaintiff demands judgment in his favor, and

against the defendant, for the sum of $ , together with

the costs of this action.
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Complaint by an Infant Plaintiff.

In Justice's Couet.

James Smith, an Infant, by

John Smith, His Guardian

ad litem. Plaintiff,

against

John Doe, Defendant.

Before David Kennedy, Esq»

The plaintiff complains of the defendant, and alleges that he is-

an infant, under the age of twenty-one years ; that before the sum-

mons was issued in this action and on the .... day of ,.

1914, an order was made by the above-named justice appointing-

the above-named John Smith as guardian for the plaintiff, for the

purpose of prosecuting this action upon the written consent of

said Smith, filed with the said justice.

That (state the cause of action).

Wherefore the plaintiff demands judgment, etc.

Complaint on a Chattel Mortgage,

{Title of the cause.)

The plaintiff complains of the defendant and alleges that on-

the day of , 1914, at , JST. Y., the

defendant for a valuable consideration made and delivered to the

plaintiff a mortgage upon certain goods and chattels as security for-

the payment of the sum of $ , therein acknowledged to

be due and owing from the defendant to the plaintiff, and which
sum, with interest thereon, the defendant therein promised and
agreed to pay to the plaintiff. That the following is a copy of
said mortgage. {Set out a copy.) That the said mortgage re-

mains wholly unpaid and unsatisfied and that there is now due-

thereon from the defendant to the plaintiff the sum of $
with interest thereon, from the day of

, 1914..
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Wherefore the plaintiff demands judgment in his favor and

against the defendant for $ , and interest from the ....

day of , 1914, together with the costs of this action.

It is not in every ease that the mortgagee can maintain an ac-

tion to recover the money secured to he paid without resort to the

property mortgaged.

Complaint on Bond for Payment of Money Only.

{Title of the cause.)

Complaining of the defendant, the plaintiff alleges, that on the

day of , 1914, the defendant made and de-

livered to the plaintiff his hond in writing, under his hand and

seal, of which the following is a copy. {Set out a copy.) That

said bond remain wholly unpaid, and that there is now due

thereon to the plaintiff from the defendant the sum of $ ,

with interest from the day of , 1914. Where-

fore the plaintiff demands judgment, etc.

Complaint on Bond for the Limits.

(Title of the cause.)

The plaintiff complains of the defendant and alleges:

That on the day of , 1914, at a court held

by and before David Kennedy, Esq., a justice of the peace of the

town of Mayfield, in the county of Eulton, the plaintiff duly and

legally recovered a judgment against one John Smith, for the sum

of $ , in an action (state the cause of action, which must

he one in which the defendant could he arrested on execution)
;

that on the day of , 1914, the said justice duly

issued an execution upon the said judgment, which execution was

directed to any constable of the county of Fulton, and contained

a command requiring said constable to levy the amount of such

judgment upon the goods, chattels, and personal property of the

said John Smith (except such goods and chattels as are by law

exempt from levy and sale upon execution), and to bring the

amount so collected before the said justice within sixty days after

the receipt of said execution; that if no goods or chattels of the

said John Smith could be found, or if there were not enough to

satisfy such execution, then the execution further commanded the

said constable to take the body of the said John Smith and con-
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vey him to the common jail of Fulton county, where he was re-

quired to remain until such execution was paid or satisfied; that

said execution was on the day of , 1914, de-

livered to Jacob Lawyer, then a constable of the county of Eulton,

to be executed ; that said Jacob Lawyer, on the .... day of ,

1914, who was then constable as aforesaid, at the town of Mayfield,

in Fulton county, took and arrested the said John Smith, by virtue

and in pursuance of the authority contained in such execution;

that on the .... day of , 1914, the said constable de-

livered the said John Smith to Austin Kasson, Esq., who was then

sheriff of the county of Fulton, and who kept the said jail of said

county, by his under sheriff, Bradford T. Simmons, Esq., that

such sheriff, by his under-sheriff aforesaid, on the said .... day

of , 1914, received the said John Smith into his custody

as such sheriff, etc., by virtue of such execution; that such John

Smith remained in such custody until the time of making the

bond hereafter mentioned ; that on the .... day of ,

1914, at the village of Johnstown, in the said county of Fulton,

the said John Smith, together with one George Smith, entered

into and executed a bond, in due form of law, for the purpose of

entitling the said John Smith to the liberties of the said jail;

which bond was delivered to the said sheriff on the .... day of

, 1914, that such bond was executed to the said Austin

Kasson, Esq., as sheriff of the county of Fulton; that said bond

contained and was subject to the conditions following, viz., that

the said John Smith and George Smith were bound to the said

sheriff in the penal sum of $ , to be paid to said sheriff, or

his assigns; that if the said John Smith remained a true and
faithful prisoner, and did not at any time, nor in any manner,
escape, or go beyond the limits or boundaries of such jail, until

discharged by due course of law, then the said obligation was to

be void, otherwise to remain in full force and virtue ; that on the

day of , 1914, the said sheriff duly assigned said

bond to the plaintiff, and that on the .... day of

1914, the said John Smith did escape and go at large from the said
jail liberties, without the consent, and against the will of the
plaintiff wherefore the plaintiff demands a judgment against the
said George Smith for the sum of $200, besides the costs of this

action.
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Complaint on an Undertaking for an Attachment,

{Title of the cause.)

The plaintiff complains of the defendants and alleges : that on

the .... day of , 1914, the defendant A. B. herein ap-

plied to D. K., a justice of the peace of the town of , in

the county of , for a summons against the plaintiff

herein, and also for a warrant of attachment against the property

of the plaintiff herein to accompany said summons; and at the

time of making said application delivered to said justice in sup-

port thereof an affidavit purporting to state facte authorizing the

justice to issue said warrant; and also delivered to said justice an

undertaking, executed hy said defendant and C. D. and E. F. as

his sureties, of which the following is a copy: (Set out a copy.)

That on the delivery to the justice of the affidavit and undertaking

the justice issued a summons against the plaintiff herein, and

thereupon also issued a warrant of attachment against the prop-

erty of the plaintiff herein of which the following is a copy:

(Set out copy) ; that the said summons and warrant of attachment

were on the .... day of , 1914, by the direction and

request of the defendant A. B. herein, delivered for service and

execution to J. L., a constable of the county of ; that said

constable, under and by virtue of said warrant of attachment, on

the .... day of , 1914, attached and took into his pos-

session the following property of the plaintiff herein (describe the

property attached), and made an inventory thereof, and served

said summons and inventory personally upon the plaintiff herein.

And the plaintiff further alleges that after the making of said

undertaking and the issuing and levy of said warrant of attach-

ment, issue was joined before said justice in the action between

the defendant A. B. herein and the plaintiff herein, and such pro-

ceedings were thereupon duly had in said action that the plaintiff

herein, the defendant in the action aforesaid, recovered judgment

against the plaintiff in said action, the defendant A. B. herein, on

the merits, for his costs, to wit, for $ , which still remain

unpaid.

And the plaintiff further alleges that by reason of the issuing

of said attachment and the service thereof the plaintiff has sus-

tained damage (state nature and amount).

Wherefore the plaintiff demands judgment, etc.
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Complaint on Bond Given on Claim of Attached Property.

{Title of the cause).

The plaintiff complains of the defendants and alleges: That

on the .... day of , 1914, one A. B. was indebted to

this plaintiff on a demand arising upon contract ; that on the ....

day of )1914) this plaintiff made application in writing

to David Kennedy, then a justice of the peace of the town of May-

ffeld, in the county of Fulton, for an attachment against the prop-

erty of the said A. B. ; that said application was accompanied by

an affidavit, which showed that {state the grounds of the appUcw-

Hon) ; that said plaintiff also furnished said justice with a bond

such as is required by law in such cases ; that said justice did, on

the said .... day of , 1914, duly issue an attachment,

which was as follows: (Set out a copy) ; that such attachment was

on the same day delivered to Jacob Lawyer, who was then a con-

stable of said county of Fulton, and that by virtue of said attach-

ment, the said Lawyer, as such constable, did, on the .... day

of , 1914, attach and take into his custody and possession

the following described property (designate it), which then be-

longed to the said A. B. ; that while said property was thus in the

custody and possession of said constable, and before any execution

had been issued upon the judgment in the action in which said

attachment was issued, one C. D. claimed that he was the owner
of said goods and chattels, so attached as aforesaid ; that on the

.... day of , 1914, the said C. D., with the sureties,

E. F. and G. H., did execute a bond under their hands and seals,

to the said plaintiff; that said sureties were duly approved by the

said justice (or the constable who held the attachment) ; that said

bond was duly delivered to the said constable, which bond was as

follows: (Set out a copy) ; that upon the delivery of said bond to

the said constable, he delivered up the said attached property to

the said C. D. ; that said bond was afterward duly delivered to

the plaintiff, who is now the owner and holder thereof; that this

action is brought within three months from the date of said bond

;

and the plaintiff alleges that the said claimant C. D. is not the
owner of the said attached goods and chattels, but they are the

property of said A. B.

Wherefore the plaintiff demands judgment in his favor, against

the defendants, for the value of said goods, etc., with interest

thereon from the time when they were so delivered to the said
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C. D., which amounts to the sum of $ , together with

costs, etc.

Complaint on an UndertaJcing Oiven on Appeal.

(Title of the cause).

The plaintiff complaining of the defendants alleges: That, on

the .... day of , 1914, a judgment was rendered in a

justice's court, held by and before David Kennedy, Esq., a justice

of the peace of the town of Mayfield, in the county of Fulton, in

favor of the plaintiff, and against one A. B., for the sum of $ ... .

damages and costs; that, on the .... day of , 1914, the

said A. B. brought an appeal, in due form of law, upon said judg-

ment to the County Court of Fulton county; that, upon said ap-

peal, an undertaking was given by the said A. B., which was made
and executed by the said A. B., together with C. D. and E. F., as

his sureties therein ; that said undertaking was delivered to the

said justice by the said A. B. for the use and benefit of the plain-

tiff, which undertaking was as follows: (Here set out a copy)
;

that said justice made a return on said appeal in due form of law

;

that said appeal was duly argued in the said County Court, and

the judgment of the justice was in all things afSrmed by said

County Court, on the .... day of , 1914; that a judg-

ment was rendered in favor of the plaintiff, and against the said

A. B., on said appeal, on the .... day of , 1914, for

$ damages, and $ costs ; that an execution, in due

form of law, was issued upon said judgment, on the .... day of

, 1914, to the sheriff of the county of Fulton, in which

the said A. B. then resided, and said execution was returned by

the said sheriff wholly unsatisfied ; that, on the .... day of

, 1914, a demand of the said sum of damages and costs

was made of the said A. B., and the said C. D. and E. F., the

sureties aforesaid, who neglected and refused to pay the same, and

that said judgment of the County Court remain wholly unpaid

and unsatisfied.

Wherefore the plaintiff demands judgment, etc.

Complaint on UndertaTcing in Replevin.

{Title of the cause).

Complaining of the defendants the plaintiff alleges. That on

190
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the .... day of , 1914, the plaintiff above named com-

menced an action before D. K., a justice of the peace of the town

of , county of , against the above-named de-

fendant A. B., to recover the possession of certain personal prop-

erty; that such proceedings were duly had in said action; that a

requisition was issued by said justice and delivered to J. L., a

constable of said county, requiring him to replevy the following

chattels : {Describe them) ; that in obedience to said process the

said constable, on the .... day of , 1914, took into his

custody and possession the chattels above mentioned; that before

the return day of the summons issued by said justice in said ac-

tion, the said A. B. served a notice upon said justice that he

required a return of the property replevied, and also an affidavit of

ownership of said property, and also, with the defendants C. D.

and E. F. as his sureties, executed an undertaking in writing,

which was then and there delivered to said justice, of which the

following is a copy : (Set out copy) ; that on the return day of the

summons issued by said justice in said action, the sureties in said

undertaking, the defendants C. D. and E. F. herein, appeared and

justified, whereupon said justice indorsed his allowance on said

undertaking and filed the same; that thereupon the said personal

property so taken by said constable was returned to the defendant

A. B., pursuant to law ; tliat thereafter and on the .... day of

, 1914, such proceedings were duly had in said action

before said justice that this plaintiff recovered a judgment therein

against the defendant A. B., adjudging that this plaintiff was the

owner and entitled to the immediate possession of said personal

property, and also that the plaintiff was entitled to recover of the

defendant A. B. the sum of $ as damages for the wrongful

detention of said property, and that the value of said property

was $ ; that on the .... day of , 1914, this plain-

tiff duly demanded payment of said damages and of the value of

the property so assessed, but that no part has been paid and that

the defendants are now justly indebted to this plaintiff in the sum
of $ , with interest thereon from the .... day of

,

1914.

Wherefore, etc.

Complaint in Action for Bent.

(Title of the cause).

The plaintiff complains of the defendant and alleges : That on
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the .... day of , 1914, the plaintiff let and rented to

the defendant and the defendant hired of the plaintiff the dwelling-

house and premises situate in the of , county of

5 commonly known as the Harden property, for the term

of one year from the 1st day of May, 1914, at the yearly rent

of $ ,
payable (state the terms), which rent the said defend-

ant covenanted and agreed to pay at the times and in the amounts

above stated ; that the defendant went into possession and occupa-

tion of said house and premises on the 1st day of May, 1914, and

has ever since been in the possession and occupation thereof ; that

there was due and owing to the plaintiff from the defendant on

the .... day of , 1914, for rent of said house and prem-

ises, the sum of $ , no part of which has been paid. Where-

fore the plaintiff demands judgment, etc.

Complaint for Use and Occupation.

(Title of the cause).

The plaintiff complains of the defendant and alleges : That on

the .... day of , 1914, the defendant took possession,

and from that day until the .... day of , 1914, had the

use and occupation of a certain house and premises belonging to

the plaintiff, situated in the of , county of

, and known as (describe the premises hriefly by number

or otherwise) ; that the defendant so went into possession and had

the use and occupation of said house and premises with the per-

mission of the plaintiff and under an oral agreement on the part

of the defendant to pay to the plaintiff for such use and occupation

what the same was reasonably worth ; that said use and occupation

is reasonably worth the sum of $ ,
no part of which has been

paid, and the defendant is now justly indebted to the plaintiff

therefor in the sum of $ ,
with interest thereon from the

.... day of , 1914.

Wherefore the plaintiff demands judgment, etc.

Complaint against Tenant for Breach of Covenant to Repair, etc-.

(Title of the cause).

The plaintiff complains of the defendant and alleges : That on

the .... day of , 1914, by a lease in writing, made be-

tween the plaintiff and the defendant, under their hands and seals,
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the plaintiff leased to the defendant, and the defendant hired of

the plaintiff, for the term of one year from that date, at the yearly

rent of $150, a certain dwelling-house, with the land and appur-

tenances, situated in the city of Gloversville, Fulton county, N". Y.,

the property of the plaintiff, bounded and described as follows:

(Describe premises by bomidaries or otherwise) ; that the said

lease was as follows : {Set out a copy) ; that the defendant entered

into the possession of the said premises under and by virtue of

said lease, and occupied and possessed them during the term speci-

fied; that he has failed to keep his covenants, or to perform the

agreement so made by him in said lease, but that on the contrary

he has broken the same ; that he has not kept the premises in good

repair ; that he has left them in an untenantlike condition ; that

the fences are injured and broken down; that the roofs of the

dwelling-house are leaky and admit the water, so that the walls

have, in consequence, been greatly injured and destroyed ; that the

window glass has been broken, and the doors and other woodwork

of the house greatly marred and defaced; and that the premises

are otherwise injured and out of repair in consequence of the

refusal or neglect of the defendant to keep them in good repair,

as he agreed to do, to the damage of the plaintiff of $200. Where-

fore, etc.

Complaint against Landlord for Neglect to Repair, Etc.

(Title of the cause).

The plaintiff for a complaint against the defendant in this

action alleges: That on the .... day of , 1914, the

plaintiff and the defendant made a lease in writing, under their

hands and seals, by virtue of which the defendant leased and

rented, and the plaintiff hired the following described premises,

situated in the city of Johnstown, Fulton county, N. Y., bounded

as follows: (Describe premises), at the yearly rent of $200; that

said lease was as follows: (Set out a copy); that the plaintiff

entered into the possession and occupation of said premises under

and by virtue of said lease, and used them for the purposes for

which they were leased and hired; that the defendant has failed,

neglected, and refused to perform the covenants and agreements

on his part, in said lease contained ; that he has failed, neglected,

and refused to make the following repairs (specify them as pro-

vided for in the lease) ; and that the premises are greatly out of
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repair (describe how, and the injuries resulting therefrom), to

the damage of the plaintiff in the sum of $200. Wherefore, etc.

Complaint by Discharged Employee upon Contract of Hiring.

(Title of the cause).

The plaintiff complains of the defendant and alleges : That on

the .... day of , 1914, the plaintiff and the defendant

entered into an agreement whereby the plaintiff agreed to render

services for the defendant, as bookkeeper, from said date to the

.... day of , 1914, in consideration whereof the defend-

ant agreed to so employ the plaintiff during that period, and to

pay him for his services monthly, at the rate of $50 each month

;

that the plaintiff entered upon his employment under said agree

ment and duly discharged all the duties thereof until the ....

day of , 1914, and has ever since been ready to perform

all the conditions of said agreement on his part, but that the de-

fendant on the day last mentioned discharged the plaintiff from

his employ, and then refused and still refuses to allow the plain-

tiff to render further services as bookkeeper or to pay him therefor

to the plaintiff's damage in the sum of $200. "Wherefore, etc.

Complaint against Vendor for Failure to Deliver.

(Title of the cause).

The plaintiff complaining of the defendant alleges: That on

or about the .... day of , 1914, the plaintiff and de-

fendant entered into an agreement whereby the defendant under-

took on his part to sell and deliver to the plaintiff at his store at

Albany, IST. Y., on or before the .... day of , 1914, 100

barrels of flour of the brand or quality known as "Minnesota

Superb," at the price of $5 per barrel, payable on delivery ; and

the plaintiff on his part promised and agreed to receive said flour

from the defendant and to pay him therefor at the rate of $5

per barrel on delivery of said flour at his store at Albany, IST. Y.,

at or within the time above mentioned; that the plaintiff was

ready at the time and place appointed to receive said flour, and to

pay for the same according to said agreement ; but that the defend-

ant has wholly failed and neglected to deliver said flour or any

part thereof, and that by reason of such failure the plaintiff has

sustained damage in the sum of $150. Wherefore, etc.
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Complaint against Purchaser for Refusal to Accept.

{Title of the cause).

The plaintiff complains of the defendant and alleges : That on

the 10th day of May, 1914, at Clyde, IST. Y., the plaintiff and

the defendant entered into an agreement whereby the plaintiff sold

to the defendant, and the defendant purchased of the plaintiff 100

bushels of corn at the price of fifty cents per bushel, on the terms

hereinafter stated; that by the terms of said contract of sale the

said com was to be delivered, by the plaintiff to the defendant,

on the 10th day of June, 1914, at the dwelling-house of said de-

fendant, in Clyde, which said corn was to be paid for by the

defendant, on the delivery thereof as aforesaid; that afterward,

and on the said 10th day of June, 1914, the said plaintiff, at the

dwelling-house of the said defendant, offered and tendered the said

100 bushels of corn to the defendant, and was then and there

ready and willing to deliver the same to him, as by said agreement

he was required; that the said plaintiff then and there requested

the said defendant to accept the said corn, and to pay for the same

as he had agreed; but that the said defendant then and there re-

fused to accept or receive the same or to pay for it, and that he

has always refused, and still refuses to do so; that the plaintiff

has, by such refusal, been put to great expense in carrying and

tendering the same to the defendant, and in returning it to the

premises of the plaintiff, and also in rehousing the same, and has

sustained damage in the sum of $ Wherefore, etc.

Complaint to Recover Balance on Exchange of Horses.

{Title of the cause).

The plaintiff complains of the defendant and alleges : That on

the 1st day of January, 1914, at the city of Albany, N. Y., the

plaintiff and the defendant made an agreement for an exchange

of horses; that by the terms thereof it was agreed that the plain-

tiff should deliver his horse to the defendant, and the said defend-

ant, in consideration thereof, was to deliver his horse and $50 in

exchange therefor; that the plaintiff then and there delivered his

horse to the defendant in pursuance of the said agreement, and
the said defendant also then and there delivered his said horse to

the plaintiff, and he also then and there, in consideration of the

premises and of such exchange, promised and agreed to and with
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the plaintiff, to pay him the said $50 on or before the 1st day of

February, 1914, that the defendant has not paid that sum or any

part thereof. Wherefore the plaintiff demands judgment, etc.

Complaint for Breach of Warranty of Title.

(Title of the cause).

The plaintiff complains of the defendant and alleges : That on

the day of , 1914, at Albany, IST. Y., the plaintiff

purchased of the defendant a sleigh for the sum of $100, which

sum the plaintiff then and there paid to the defendant; that at

the time of such sale, and as an inducement therefor, the defend-

ant represented and warranted that he was the owner of said

sleigh and had an unincumbered title thereto, when, in fact, the

defendant was not the owner of the sleigh and had no title thereto,

but the same was the property of one William E. Davidson ; that

afterward the said Davidson commenced an action in the Supreme
Court of this State against the plaintiff herein for the recovery of

the possession of said sleigh; that the plaintiff herein gave the

defendant due and legal notice of the commencement of such

action and requested him to defend the same; that the defendant

refused to take part in the defense of said action; that such pro-

ceedings were afterward had therein that the said Davidson re-

covered a judgment against this plaintiff for the possession of the

said sleigh, together with $100 costs and damages; that on the

.... day of ,1914, and before the commencement of the

present action, the plaintiff demanded of the defendant repayment

of the purchase price of the said sleigh with interest thereon from

the time of such payment as well as the costs and damages so

recovered by said Davidson against the plaintiff ; that the defend-

ant refused to comply with such demand ; and that by reason of tlie

premises the plaintiff has sustained damages to the amount of

$200. Wherefore, etc.

Complaint for Breach of Warranty of Quality of Goods Sold.

(Title of the cause).

The plaintiff complains of the defendant and alleges : That on

the day of , 1914, at the city of , N- Y.,

the defendant offered to sell and deliver to the plaintiff 100

barrels of ale; that the defendant was a brewer and was then
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carrying on the business of brewing at the city aforesaid ; that the

defendant then and there represented and warranted to the plain-

tiff, that the said ale was of good and merchantable quality ; that

it Avas of the first quality to ship to a distant seaport; that the

said barrels were well and properly filled with ale, and that

such ale would not sour nor burst the barrels containing the same,

on a distant voyage by sea; that the plaintiff then and there be-

lieved and relied upon such representation and warranty so made
by the defendant, and in consequence and consideration thereof,

the plaintiff then and there purchased the said 100 barrels of ale

of the defendant, and paid him therefor the sum of $500 ; that the

said ale, at the time of such sale and warranty, was not good and

of merchantable quality, nor of the first quality to ship to a distant

seaport, nor were the said barrels well and properly filled with

ale, nor was the said ale of such a quality that it would not sour

or burst the barrels on a distant voyage by sea; but that on the

contrary, the said ale was then and there of a bad and unmerchant-

able quality; that it was imfit to ship to a distant seaport; that

the barrels were but partially filled with ale ; that the said plain-

tiff shipped the said ale to a distant seaport, to wit, to the city of

San Erancisco, in the State of California, and that the said ale

did sour during such voyage, and became unfit for use; and that

twenty-five of the said barrels of ale did, during said voyage, burst

the barrels containing the same; that said ale was of very little

value to the plaintiff, and that by reason of the premises the plain-

tiff had sustained damages to the amount of $200. Wherefore, etc.

Verified Complaint against Maker of a Note.

(Title of the cause).

The plaintiff complains of the defendant and alleges: That the

said defendant heretofore for value received made and delivered

to the plaintiff his promissory note in writing, of which the fol-

lowing is a copy: (Set out copy) ; that no part of said note has.

been paid (or^ if a payment has been made, add) except the sum
of $ paid on the .... day of , 1914, and that

there is now due and owing to the plaintiff from the defendant on
said note the sum of $ , with interest thereon from the ....

day of , 1914. Wherefore the plaintiff demands judg-
ment in his favor against the plaintiff for $ and interest

thereon from the .... day of , 1914, together with hia

costs in this -action. (Signature of plaintiff.)
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State of New Yoek, )

County of Wayne,
^

(A. B.) being duly sworn says, that he is the plaintiff in the

above-entitled action; that the foregoing complaint is true to his

own knowledge except as to the matters therein stated to be alleged

upon information and belief and as to those matters he believes

it to be true.

(Jurat.) (Signature.)

Complaint against Maker and Indorser.

(Title of the cause.)

The plaintiff complains of the defendants and alleges : That
the defendant A. B., at Albany, N. Y., heretofore made his

promissory note in writing, of which the following is a copy:

(Set out a copy), and delivered the same to the defendant C. D.

;

and the said C. D. afterward indorsed said note and the same was.

thereupon and before it became due, for value received, duly trans-

ferred to the plaintiff, who then became and still is the owner and

holder thereof; that when said note became due it was duly pre-

sented at , the place where it was made payable, for

payment, and payment thereof then and there duly demanded

;

that payment was refused; that notice of such demand and non-

payment was thereupon duly given by the plaintiff to the defend-

ant C. D. ; that said defendants have not paid said note or any

part thereof, and that there is now due and owing to the plaintiff'

from the defendants thereon the sum of $ , with interest

thereon from the .... day of , 1914. Wherefore, etc.,

Complaint on Note Made by Partners.

(Title of the cav^e.)

The plaintiff complains of the defendants and alleges : That at

the time of the making of the note hereinafter mentioned and set

forth, the defendants were copartners, doing business at
,

N. Y., under the firm name of V. & M. ; that on the .... day

of , 1914, the defendants made, under their firm name

of V. & M., and delivered to the plaintiff, their promissory note

in writing, of which the following is a copy: (Set out a copy)
;

that no part of said note has been paid ; and that there is now due
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to the plaintiff thereon from the defendants the sum of $ ,

with interest thereon from the .... day of , 1914.

Wherefore, etc.

Complaint by Surviving Partner upon a Note Given Firm,

(Title of the cause.)

The plaintiff complains of the defendant and alleges : That at

the time of the making of the note hereinafter mentioned and set

forth, the plaintiff and one Arthur Mead were doing business at

the of , N. Y., under the firm name of Smith

& Mead ; that on the .... day of ., 1914, at

aforesaid, the defendant made and delivered to the said firm,

under their firm name of Smith & Mead, his promissory note in

writing, of which the following is a copy: (Insert a copy of the

note) ;
that on the .... day of , 1914, the said Mead

died, leaving the plaintiff the sole surviving partner of said firm

;

that no part of said note has been paid; that there is now due to

the plaintiff from the defendant on said note the sum of $
,

with interest thereon from the .... day of , 1914.

Wherefore, etc.

Complaint against Surviving Partner.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That at

the time of the making of the note hereinafter mentioned and set

forth, the defendant and one William Wright were partners, doing

business at Albany, IST. Y., under the firm name of Wright &
Simmons; that on the .... day of

, 1914, at Albany,

]Sr. Y., the said copartners made, in their firm name, and delivered

to the plaintiff their promissory note, of which the following is a

copy : (Set out a copy) ; that on the .... day of , 1914,

the said William Wright died, leaving the defendant Simmons the

sole surviving partner of said firm; that no part of said note has

been paid, and that there is now due on said note from the de-

fendant to the plaintiff the sum of $ , with interest from

the .... day of , 1914. Wherefore, etc.
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Complaint by Indorsee against Maker of a Note.

{Title of the cause.)

The plaintiff complains of the defendant and alleges. That on

the .... day of , 1914, at Albany, 'N. Y., the defendant

made his promissory note in writing, of which the following is a

copy: (Set out a copy) ; that the defendant delivered the same to

the payee therein named, who afterward, for value received, in-

dorsed it to the plaintiff ; that no part of said note has been paid

;

that there is now due to the plaintiff thereon from the defendant

the sum of $ , with interest thereon from the .... day of

, 1914. Wherefore, etc.

Complaint in Action by Payee against Acceptor of a BUI.

(Title of the cause.)

The plaintiff complaining of the defendant alleges: That on

the day of , 1914, at Clyde, K T., the defend-

ant accepted and delivered to the plaintiff a bill of exchange, of

which the following is a copy: (Set out a full copy of the bill)

;

that no part of said bill has been paid, and that there is due to

the plaintiff thereon from the defendant the sum of $ , with

interest thereon from the .... day of , 1914. Where-

fore, etc.

Complaint on Bill of Exchange, Payee against Drawer and

Acceptor.

(Title of the cause.)

The plaintiff complains of the defendants and alleges : That on

the .... day of , 1914, at Albany, N. Y., the defendant

A. B. made his bill of exchange in writing, dated on that day, and

directed the same to the defendant C. D., and thereby required the

said C. D. to pay to the order of the plaintiff $100, three months

after the date thereof, for value received, and delivered it to the

plaintiff; that on the .... day of , 1914, the defendant

C. D., upon sight, accepted the said bill; that at the maturity of

said bill it was duly presented to the defendant C. D. for payment,

and payment was refused, of which the defendant A. B. had due

notice; that said bill is still wholly unpaid; and that the defend-
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ants are now justly indebted to the plaintiff thereon in the sum of

$100, with interest thereon from the ... . day of , 1914.

Wherefore, etc.

Complaint on a Check, Payee against the Drawer.

{Title of the cause.)

The plaintiff complains of the defendant and alleges : That on

the ... . day of , 1914, at Albany, N. Y., the defendant

made his check in writing, dated on that day and directed to the

First ISTational Bank of Albany, N. Y., and thereby required said

bank to pay to this plaintiff, or order, $100, for value received,,

and delivered said check to the plaintiff ; that said check was duly

presented to said bank for payment and payment was refused, of

which the defendant had due notice ; that said check is still wholly

unpaid, and that the defendant is now justly indebted to the plain-

tiff thereon in the sum of $100, with interest thereon from the . .

.

day of , 1914.

Wherefore, etc.

Complaint on a Guaranty of Payment.

(Title of the cause.)

The plaintiff for a complaint against the above-named defendant

alleges : That on the .... day of , 1914, at

jST. Y., one A. B., by an agreement in writing with this plaintiff,,

hired, and the plaintiff let to him, the building known as No. . . .

street, , in the of , X. Y.,

for the term of one year, at the yearly rental of $
,
payable

quarterly, which rent the said A. B. in and by said agreement

promised punctually to pay ; that the defendant at the time of the

execution of said agreement, in consideration of the premises and

$1 to him paid, as security for the payment of said redt, sub-

scribed and delivered to the plaintiff an agreement in writing,

of which the following is a copy : (Set out a full and literal copif

of the guaranty) ; that the said A. B. occupied the said premises,

under the said agreement of hiring, from the .... day of
,

1913, to the day of , 1914, that the said A. B. has

made default in the payment of the rent thereof, and is now justly

indebted to the plaintiff in the sum of $ ... . for the rent of said,

premises, due on each quarter; that the plaintiff duly demanded

y-
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the rent of the said A. B. on the proper quarter day for the pay-

ment thereof, and on the day of , 1914, requested

the said A. B. to pay the full amount of said rent ; that the said

A. B. refused to pay the same or any part thereof ; that the whole
rent of said premises remains due and unpaid ; that on the ....

-day of , 1914, the plaintiff duly notified the defendant

of such demand and nonpayment of rent, and then and there duly
demanded payment by the defendant of said sum of $ ,

which he neglected and refused to pay; that no part of said rent

has been paid, to the plaintiff's damage in the sum of $
Wherefore, etc.

Complaint on a Guaranty to Pay for Goods Sold.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

on the 14th day of January, 1914, at Albany, IST. Y., in considera-

tion that the plaintiff, at the request of the defendant, would sell

to one A. B., on a credit of three months, such goods, etc., as the

said A. B. should desire to purchase of the plaintiff, the defendant

j)romised to be answerable to the plaintiff for the payment by the

5aid A. B. of the price of goods,, etc., so sold on credit to the

said A. B. ; that a memorandum of said agreement was thereupon

made in writing expressing the consideration thereof, and was sub-

subscribed by the defendant, of which the following is a copy:

{Set out a full copy of the memorandum) ; that the plaintiff after-

wards, and on the faith of said guaranty, sold and delivered to said

A. B. {state the goods sold), for the sum of $200, on a credit of

"three months, which sum became due therefor to the plaintiff on

the 20th day of April, 1914; that payment of the same was then

•duly demanded of the said A. B., but the same was not paid, of

sd\ of which the defendant had due notice ; that on the 21st day of

April, 1914, at Albany, aforesaid, payment of the same was duly

demanded by the plaintiff from the defendant, but the same has

not been paid, nor any part thereof, to the plaintiff's damage of

^200.

Wherefore, etc.

Complaint on Contract of Sale or Return.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That,
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on the day of , 1914, at the city of Albany, X. Y.,

the plaintiff, at the request of the defendant, delivered to him

(briefly describe the goods) then and before that time the property

of the plaintiff, of the value of $200, upon the condition and con-

sideration that the defendant would purchase the same for $200

(or at a reasonable price), or return the said property to the plain-

tiff within a reasonable time, which the defendant then and there

undertook and promised to do; that the plaintiff has duly per-

formed all the conditions of said agreement on his part; that

although a reasonable time for the defendant to purchase or pay

for said goods, or to return them to the plaintiff, had elapsed

before the commencement of this action, he has not done so, to the

damage of the plaintiff of $200.

Wherefore, etc.

Complaint for Services.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That,.

from the .... day of , 1914, to the .... day of
,

1914, the plaintiff rendered services for the defendant, at his

request, as a clerk in the defendant's store, for which said services

the defendant promised to pay the plaintiff at the rate of $

per month, on the last day of each month ; that the defendant is

indebted to the plaintiff for the services rendered as aforesaid in

the sum of $ , no part of which has been paid.

Wherefore, etc.

Complaint for Goods Sold.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

on the .... day of , 1914, at the city of Albany, IST. Y.,

the plaintiff sold and delivered to the defendant (here designate

the articles, as dry goods, crockery, groceries, etc.) ; that the same
were reasonably worth the sum of $100 ; that no part of the same
has been paid (except, etc.).

Wherefore, etc.
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Complaint for Goods Sold on Credit.

{Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

on the .... day of , 1914 at the city of Schenectady,

N. Y., the plaintiff sold and delivered to the defendant, at his

request, fifty-nine yards of carpeting at $2.40 per yard, for which

the defendant promised to pay to the plaintiff the sum of $141.60

in three months from that date ; that more than three months have

elapsed since such sale and that the defendant has not paid the

purchase price of said goods, or any part thereof.

Wherefore, etc.

Complaint for Money Loaned.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

on the .... day of , 1914, the plaintiff loaned to the

defendant, at his request, $95, which the defendant promised to

repay to the plaintiff, with interest, on or before the .... day of

, 1914, that the defendant has not paid said sum or

interest, or any part thereof.

Wherefore, etc.

Complaint against Administratrix for Money Loaned Decedent.

Justice's Coukt.

William H. Adams

against

Mary K. Hollby, as Adminis-

tratrix of the goods, chattels,

and credits of John M. Hol-

LEY, deceased.

Before James Eogees, Esq.,

Justice of the Peace.

The plaintiff complains of the defendant and alleges: That,

John M. Holley, late of the town of , in the county of
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, N. Y., died intestate in said county on or about the

.... day of , 1914, and that thereafter letters of admin-

istration of the goods, chattels, and credits of said deceased were

duly issued by the surrogate of said county to the defendant

herein, who thereupon duly qualified and entered upon the dis-

charge of her duties as administratrix of the estate of said de-

ceased.

That the said intestate, at the time of his death, was indebted

to the plaintiff in the sum of $45.50 for money loaned and ad-

vanced to the said intestate, at his request, and that no part thereof

has been paid to the plaintiff.

That, after the issuing of letters of administration to the de-

fendant as aforesaid, and on or about the .... day of
,

1901, the plaintiff duly presented to said administratrix his claim

against the estate of said intestate for the moneys loaned and

advanced as aforesaid, in writing, duly verified, which claim was

thereupon rejected by the defendant.

Wherefore the plaintiff demands judgment in his favor against

the defendant, as such administratrix, for the sum of $45.50, with

interest thereon from the .... day of , 1914, together

with the costs of this action.

Complaint for Board and Lodging.

{Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

from the .... day of , 19 . . , until the .... day of

, 19. ., the defendant occupied certain rooms in, and

part of the house ISTo street (or, in the plaintiff's

dwelling-house, in the village of )> t)y permission of the

plaintiff, and was furnished by the plaintiff, at his request, with

food, attendance, and other necessaries ; that in consideration

thereof the defendant promised to pay to the plaintiff the sum of

$. . {or, that the same were reasonably worth the sum of $. .) ;

that the defendant has not paid the same.

Wherefore, etc.

Complaint on an Assigned Demand.

{Title of the cause.)

The plaintiff' complains of the defendant and alleges: That,
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on the .... day of , 19 . ., the defendant was indebted to

one A. B. in the sum of $100, for money loaned by said A. B.

to the defendant and for money paid, laid out, and expended by

said A. B. to and for the use of the said defendant, at his request;

that thereafter, and before the commencement of this action, the

said A. B. duly assigned his cause of action against the defendant

upon the aforesaid indebtedness to this plaintiff; that no part of

said assigned demand has been paid, and that there is now due

and payable thereon to the plaintiff the sum of $100 (with interest

thereon from the .... day of , 19 . . ).

Wherefore, etc.

Complaint for Money Paid.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

on the .... day of , 19 . ., at the city of Albany, IST. Y.,

at the request of the defendant, the plaintiff paid to one A. B.

the sum of $100 ; that in consideration thereof the defendant

promised to repay the same to the plaintiff (on demand) ; that (on

the .... day of , 19. ., the plaintiff demanded payment

of the same from the defendant, but) he has not paid the same.

Wherefore, etc.

Complaint on an Account Stated.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

prior to the .... day of , 19. ., the parties hereto had

had mutual dealings, and accounts each against the other arising

out of the same; that on the day above mentioned the plaintiff

and defendant met and examined their respective claims and ac-

counts against each other, and upon such examination it was found

and mutually agreed that there was due and owing from the de-

fendant to the plaintiff a balance of $150, which the defendant

thereupon promised to pay to the plaintiff, but that no part of

said sum has been paid.

Wherefore, etc.

§ 2. Complaints for Torts.

The general principles underlying a right of action for a tort

191
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have been considered in another volume. It is clearly impossible

to prepare precedents of pleading which will be applicable to every

case in which a party has sustained damage through the wrongful

act of another, but a few forms will be given of complaints in

actions of tort of which a justice of the peace has jurisdiction.

Complaint for Trespass on Lands.

{Title of the caiose.)

The plaintiff complains of the defendant and alleges: That,

on and prior to the .... day of , 1914, the plaintiff

herein was lawfully in possession of certain real property situated

in the town of , county of , known as the

"Gates farm;" that on said .... day of , 1914, the

defendant wrongfully entered upon the lands so in possession of

the plaintiff and (trod down the grass, broke down and destroyed

the fences of the plaintiff) and otherwise injured said premises to

the damage of the plaintiff in the sum of $

Wherefore, etc.

Complaint in Action for a Nuisance.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

the plaintiff is, and at the times hereinafter mentioned was the

(owner), and possessed of the house and lot No . . . ., in

street, in the city of Utica, which he inhabited with his family;

that the defendant was also then possessed of certain premises con-

tiguous to (orJ in the immediate vicinity of) those of the plaintiff

;

that the defendant, in the month of , 1902, erected on

his said premises a slaughter-house and cattle-pens, and thereafter

kept and slaughtered therein large numbers of cattle and hogs,

thereby causing noxious and offensive smells, and loud and offen-

sive noises, and tainting and corrupting the atmosphere, so as to

render the dwelling-house and premises of the plaintiff unfit for

habitation, to the damage of the said plaintiff in the sum of $200.

(Title of the cause.)

Complaint in Trespass for Taking Goods.

(Title of the cav^e.)

The plaintiff complains of the defendant and alleges: That,
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on the .... day of , 1914, he was the owner and in the

possession of {designate the goods) ; that on said day the defend-

ant unlawfully took said goods from the possession of the plaintiff

and carried the same away and still unlawfully detains the same

from the plaintiff ; and that the plaintiff has sustained damage by

reason of said unlawful acts of the defendant in the sum of $ ... .

Wherefore, etc.

Complaint in Trover.

(Title of the cause.)

Complaining of the defendant the plaintiff alleges: That, be-

fore and until the time hereinafter mentioned, the plaintiff was

lawfully possessed of {very iriefly designate the goods, or, where

he was not in, possession, say, was entitled to the immediate posses-

sion of, designating the goods), which were his property, and were

of the value of $200 ; that, on the .... day of , 1914, at

the village of Valatie, the defendant, then being in possession of

said goods, unlawfully converted and disposed of the same, to his

own use; that, by reason of said wrongful acts of the defendant,

the plaintiff has sustained damage in the sum of $

Wherefore, etc.

Complaint in Replevin.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

on the 10th day of August, 1914, the plaintiff was and still is

the owner and entitled to the immediate possession of the follow-

ing articles of personal property: ( Describe the property with

particularity) ; that the value of said property is $
;

that, upon said 10th day of August, 1914, the defendant wrong-

fully took said goods and chattels from the possession of the plain-

tiff and wrongfully detains the same ; and that, by reason of such

wrongful taking and detention, the plaintiff has sustained dam-

age to the amount of $.

Wherefore, the plaintiff demands judgment against the defend-

ant for the recovery of the possession of said goods and chattels,

or for the sum of $ , the value thereof, in case a delivery

cannot be had ; and also, for the damages sustained by the plaintiff

by reason of the wrongful taking and detention of said property,

together with the costs of this action.
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Complaint for Enticing Away a Servant.

{Title of the action.)

The plaintiff complains of the defendant and alleges: That,

before and at the time of committing the several wrongs by the

said defendant, as hereinafter mentioned, one A. B. was, and

ever since has been, and still is, the servant (or, apprentice) of

the plaintiff in the trade or business of a , which the

plaintiif then carried on, and still carries on, at the village of

Valatie ; that the defendant, well knowing the premises, but wrong-

fully and unlawfully intending to injure the plaintiff in his said

trade or business, and to deprive him of the service of the said

A. B., and of the profits and advantages which might, and other-

wise would have accrued to him from such service while the said

A. B. remained such servant, did, on the .... day of
,

1914, at Valatie aforesaid, wrongfully and unlawfully entice, per-

suade, and procure the said A. B. to depart from, and to leave the

service of the plaintiff, and the said A. B. did, at the time and

place aforesaid, leave the service of the plaintiff without the plain-

tiff's leave or license, and against his will; that said A. B. has,

from the said .... day of , 1914, down to the present

time, remained and continued absent from the plaintiff's service,

and he has been deprived of the profits and advantages which

might and otherwise would have accrued to him from such service,

to the plaintiff's damage of $200.

Wherefore, etc.

Complaint for Fraud in Inducing Sale.

(Title of the action.)

The plaintiff complains of the defendant and alleges : That, on
the .... day of , 1914, at the city of Gloversville, the

defendant, for the purpose of inducing the plaintiff to sell him
goods on credit, represented to the plaintiff that he, the defendant,

was solvent and worth $20,000 over and above all his liabilities

;

that he owned the store in which he was doing business ; and that

all his debts in the aggregate would not exceed $500 ; that the

plaintiff believed siich representations, and, in reliance thereon,

sold and delivered to the defendant, at his request, goods, wares,

and merchandise, consisting of groceries and provisions, of the

value of $200, on a credit of four months; that said representa-
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tions were false and were known by the defendant to be false

when they were made; that the defendant was not worth $20,000

over and above his liabilities, or any other sum, but was then

insolvent ; that he did not own the store in which he was carrying

on his business; that he then owed over $8,000 to merchants and

others ; that said representations were made with intent to defraud

and deceive the plaintiff, and to obtain said goods without paying

for them, and did deceive the plaintiff; and that, by reason of

such false and fraudulent representations, the plaintiff has sus-

tained damage in the sum of $200.

Wherefore, etc.

Complaint for Neglecting to Return an Execution.

{Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

at the time of issuing the execution hereinafter mentioned, the

defendant was sheriff of the county of Montgomery, in this State

;

that on the .... day of , 1914, in an action in a justice's

court before Joseph French, a justice of the peace in and for the

town of Amsterdam, in the county of Montgomery, in this State,

wherein this plaintiff was plaintiff and one A. B. defendant, the

plaintiff recovered a judgment duly given by said justice against

said A. B. for $200, which judgment was thereafter duly docketed

in the office of the clerk of the county of Montgomery ; that on the

. . . .day of , 1914, an execution against the property

of the said A. B. was duly issued by this plaintiff on said judg-

ment, and directed, and then delivered to the defendant, as sheriff

of the county of Montgomery, of which execution the following is

a copy : {Set out a copy, with the indorsements) ;
* that although

(more than) sixty days elapsed after the delivery of the said exe-

cution to the defendant, and before the commencement of this ac-

tion, yet he has, in violation of his duty as such sheriff, failed to

return the same, to the damage of the plaintiff of $200.

Wherefore, etc.

For Neglecting to Levy.

(As in the last form to the *, then continue thus) : That

although at the time of the said delivery of said execution to the

defendant, there was within said county personal property belong-
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ing to the said defendant, to wit {designate it hriefly), out of

which the defendant might have satisfied the execution (of which

property he then and there had notice) ; nevertheless, in violation

of his duty as such sheriff, he failed to levy the moneys or any

part thereof, as by said execution he was required to do, to the

damage of the plaintiff of $200.

Wherefore, etc.

Complaint for False Return of an Execution.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

at the time of the issuing and return of the execution here-

inafter mentioned, the defendant was a constable of the town of

, in the county of Montgomery, in this State ; that

on the .... day of , 1914, this plaintiff recovered a

judgment, duly given in an action in a justice's court, before

Joseph French, a justice of the peace of the town of
,

in the county of Montgomery, against one A. B., for the sum of

$200 ; that, on the .... day of , 1914, an execution

against the goods and chattels of the said A. B. was duly issued

upon said judgment by the said justice, and directed and then

delivered to the defendant as such constable, of which execution

the following is a copy: (Set out a copy) ; that the defendant, as

such constable, did, within sixty days thereafter, by virtue of

said execution, levy on certain goods and chattels of said A. B.,

within said county, of a value sufficient to satisfy said judgment,

together with the defendant's fees and poundage; that, notwith-

standing the premises, and in violation of his duty as constable,

he did not satisfy said judgment or any part thereof; but has

returned upon said execution, to the said justice, that the said A.

B. had not any goods or chattels within the said county, whereby
he could cause to be levied the amount of the said judgment, or any
part thereof, to the damage of the plaintiff of $200.

Wherefore, etc.

Complaint in Action for an Escape.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

at the time of the issuing of the execution and of the escape,
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hereinafter mentioned, the defendant was one of the constables

of the county of Columbia, in this State ; that, on the

day of , 1914, in an action brought in a justice's court

before , Esq., a justice of the peace of the to%vn of Kin-

derhook, in the said county of Columbia, by the plaintiff against

one A. B., for wrongful and unlawfully converting certain per-

sonal property belonging to the plaintiff, this plaintiff recovered

judgment duly given by said court, against said A. B., for $200

;

that, on the .... day of , 1914, an execution, in proper

form, against the goods and chattels, and against the person of

the defendant, was duly issued by said justice upon said judg-

ment, and delivered to the defendant as such constable, which

execution was as follows : (Set out a copy) ; that thereafter the

defendant, as such constable, at the town of Kinderhook, arrested

said A. B. pursuant to said execution; but, in violation of his

duty as such constable, he neglected and refused to commit the

said A. B. to jail, as he was by said execution demanded; and, on

the .... day of , 1914, at Kinderhook aforesaid, the

said defendant, without the consent of the plaintiff, unlawfully

permitted the said A. B. to escape, to the damage of the plaintiff of

$200.

Wherefore, etc.

Complaint against Owner of Sheep-Killing Dog.

(Title of the cause.)

The plaintiff complains of the defendant and alleges: That,

at the time hereinafter raentioned, the defendant wrongfully

kept a dog (well knowing him to be accustomed to hunt, chase,

bite, worry, and kill sheep, lambs, and other domestic animals),

which said dog, on the .... day of , 1914, and on

other days, between that day and the commencement of this action

(wrongfully came upon the plaintiff's land, and there) hunted,

chased, bit, and worried ten sheep and twenty lambs of the plain-

tiff, being of the value of $200; that, by means whereof, five of

the sheep and ten of the said lambs of the plaintiff, being of the

value of $100, died, and became of no value to the plaintiff, and

the residue of the said sheep and lambs of the said plaintiff,

being also of great value, were injured, and rendered of no value

to the plaintiff, to his damage of $200.

Wherefore, etc.
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Complaint against Innkeeper for Loss of Trunh.

{Title of the cause.)'

The plaintiff complains of the defendant and alleges: That,

at the times hereinafter mentioned, the defendant was the keeper

of a common inn in the city of , N- Y., known

as the "Merchants' Hotel ;" that, on the .... day of ,

1914, this plaintiff was received by the defendant into his said

inn as a traveler {or, guest), together with his baggage, to wit,

a trunk {or, valise, etc.), containing {Jiere designate contents

lost), the property of the plaintiff; that the defendant and his

servants so negligently conducted themselves, in regard to the

same, that while he so remained at said inn, as a traveler {or,

guest), his trunk {or, valise, etc.) was taken away from the room

of this plaintiff by some person or persons to the plaintiff un-

known ; and thereby the same became wholly lost to the plaintiff,

to his damage of $200.

Wherefore, etc.

§ 3. Answers.

The general rules of pleading, so far as they relate to an answer

which may be interposed to an action pending in a justices' court,

may be found in another part of this volume. The subject of

denials and of counterclaims was also noticed in another volume.

No attempt will be made to give a form for every particular de-

fense, but only such will be given as will be most useful in ordin-

ary practice.

General Denial.

In Justice's Court.

JoHiir Doe, Plaintiff,

against

EiCHAEB Roe, Defendant.

Before A. B.,

Justice of the Peace.

The defendant, for an answer to the plaintiff's complaint in

this action, denies each and every allegation therein contained.
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Wherefore, the defendant demands judgment for the dismissal

of the plaintiff's complaint, with costs.

Plea of Infancy.

(Title of the cause.)

The above-named defendant, answering the plaintiff's complaint

in this action, alleges that, at the time of the making of the sup-

posed contract alleged in the complaint herein, and of the per-

formance of the other acts therein mentioned, the defendant was.

under twenty-one years of age, to wit, twenty years of age.

Wherefore, etc.

Answer of Infancy in Action for Tort.

{Title of the action.)

Answering the complaint of the plaintiff in this action, the de-

fendant alleges that, at the time of the supposed wrongful acts

alleged in said complaint, the horse herein mentioned was in the

possession of the defendant by virtue of a contract of bailment for

hire, and that the alleged beating, and the fatiguing by overdriv-

ing, occurred, and took place, through the unskillfulness, and the

want of knowledge, discretion, and judgment of the defendant;

that, on the termination of the contract of bailment, the defend-

ant returned and redelivered said horse to the plaintiff in full

life; that, at the time of the bailment, and of the committing of

the supposed wrongful acts and grievances, the defendant was

an infant under the age of twenty-one years, to wit, of twenty

years of age.

Wherefore, etc.

Former Action and Judgment for Defendant.

(Title of the cause.)

The defendant, answering the complaint of the plaintiff herein,

alleges: That, after the supposed cause of action in the com-

plaint in this action mentioned had accrued, and before the com-

mencement of this action, and on the ... . day of , 1914,

at the town of Kinderhook, Columbia county, in this State, in

an action brought before James Miller, a justice of the peace in

and for said town and county, by the present defendant against
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the present plaintiff, * for the same cause of action as that set

forth in the complaint in this action, the said present defend-

ant recovered judgment duly given, upon the merits thereof,

against the said present plaintiff, for $200 (or state the judgment

given)

.

Wherefore, etc.

Former Action hy Defendant, and Plaintiff Set Off His Demand.

(As in the last form to the *, then continued) : in an action

arising upon contract, and in which a set-off was allowable, the

present defendant recovered judgment duly given, upon the merits

thereof, against the present plaintiff, for the sum of $200, with

the costs of action ; that, in the said action before the said James

Miller, f the present plaintiff did set off against the said demand

of the present defendant, the same cause of action now set forth

in the present plaintiff's complaint, which cause of action so set off

as aforesaid, with the other matters in question, were then and

there heard, tried, and determined hy the said court, before the

said James Miller.

Wherefore, etc.

Former Action in Which Plaintiff Ought to Have Set Off, hut

Did Not.

(As in the last form to the f, then continue) : The present

plaintiff did neglect to plead or set off his demand, mentioned in

his complaint as his cause of action, against the demand of the

present defendant in the action aforesaid, before said James
Miller; and that the action before the said James Miller was
commenced after the cause of action mentioned in this complaint

had accrued.

Wherefore, etc.

Former Recovery hy Plaintiff for Same Cause of Action.

(Title of the cause.)

Answering the complaint of the plaintiff herein the defendant

alleges: That, on the .... day of , 1914, at the town
of Kinderhook, in Columbia county, in this State, in an action

brought before James Miller, a justice of the peace in and for said
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town and county, and at a court then and there held by and be-

fore him, the said plaintiff complained for the same cause of

action mentioned and set forth in the complaint as the cause of

action herein; that such proceedings were thereupon had in said

court; that, on the .... day of , 1914, at the said town

of Kinderhook, the said plaintiff, by the judgment of the said

court, recovered against the said defendant, by a final judgment

on the merits, the sum of $200, for the same cause of action

mentioned in the complaint therein, with the costs of suit, etc.

Wherefore, etc.

Ariswer Setting up the Statute of Limitations.

{Title of the cause.)

The above-named defendant, answering the complaint of the

plaintiff herein, alleges: That the cause of action stated in said

complaint did not accrue within six years before the commence-

ment of this action.

Wherefore, etc.

Answer Alleging a Release.

{Title of the cause.)

Answering the plaintiff's complaint in this action, the defend-

ant alleges: That, after the making of the contract {or other

instrument), and the alleged breach thereof {or, after the commis-

sion of the supposed wrongs or grievances) in the complaint men-

tioned, and before the commencement of this action, to wit, on the

.... day of , 1914, the plaintiff, in consideration of

$10, by deed released this defendant from the claim set up in

the complaint {or, executed to this defendant a release, of which

the following is a copy : ( Giving copy.

)

Answer Alleging an Accord and Satisfaction.

{Title of the cause.)

Answering the plaintiff's complaint herein, the defendant al-

leo'es : That, after making the contract {or other instrument), and

the alleged breach thereof {or, after committing the supposed

grievances), in the complaint mentioned, and before the com-

mencement of this action, to wit, on the .... day of
,
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1914, this defendant delivered to the plaintiff, and the plaintiff"

accepted and received from the defendant $200 (or, one valuable

horse), in full satisfaction and discharge of the damages (or,.

moneys; or, liability; or, debt, or as the case may be) in the com-

plaint mentioned, and of all the damages by the plaintiff sus-

tained by reason of the nonperformance (or, nonpayment; or,.

neglect; or, acts) therein alleged.

Wherefore, etc.

Answer Alleging Tender of Payment.

(Title of the cause.)

The defendant, for an answer to the complaint in this action,,

alleges: That, before the commencement of this action, and on

the .... day of , 1914, at Kinderhook, IST. Y., the de-

fendant tendered to the plaintiff $200 in lawful money of the^

United States, in payment of the note and interest (or other irv-

debtedness) mentioned in said complaint; that the defendant has

ever since remained, and still is ready and willing to pay to the

plaintiff said sum, but the plaintiff has hitherto refused to receive-

the same; that the defendant now brings the said sum of $200-

into court to be paid to the plaintiff, if he will accept the same.

Wherefore, etc.")

Justification of Entry into Plaintiff's House, and Seizing His-

Goods under an Execution against Him.

(Title of the cause.)

Answering the complaint herein, the defendant

First. Denies each and every allegation therein contained.

Second. And, for a further answer to said complaint, the de-

fendant alleges that, heretofore, to wit, on the .... day of ,.

1914, one John Doe duly recovered a judgment in a civil action

against this plaintiff, Richard Koe, before one Harley Bartlett,

then (and now) a justice of the peace in and for the town of May-
field, in the county of Fulton, in this State (here state the rnanner

of obtaining the judgment, and then continue) : That after-

ward, to wit, on the .... day of , 1914, the said justice-

duly and legally issued an execution upon the said judgment,

which execution was as follows: (Set out a copy); that said

execution was, on the same day, delivered to this defendant,.
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"who then was (and now is) a constable of the county of Fulton;

that afterward, and before the return day of the said execution,

this defendant, as such constable, and by virtue of said execution,

did peaceably and quietly enter the dwelling-house of this plain-

tiff (the outer door thereof being then open), in order to seize up-

on, levy, and take in execution the goods and chattels of this plain-

tiff; that, in so entering upon said premises, the defendant did

not make any unnecessary noise, nor do any unnecessary damage,

nor remain longer than necessary to execute the said process

;

that afterward, to wit, on the .... day of , 19. ., and

before the return day of said execution, the defendant, at the time

•aforesaid, did duly sell the goods and chattels so levied upon, for

"the sum of $200 ; that afterward, to wit, on the day of

, 19 . . , and on the return day of said execution, the

•defendant duly returned said execution to the said justice, Har-

ley Bartlett, and on the same day also paid over the said $200 to

said justice, as by said execution he was commanded; that the

said levy and sale are the same acts, and constitute the same cause

of action alleged in the plaintiff's complaint.

Wherefore, etc.

Justification of Trespass hy Reason of Defective Fences.

{Title of the cause.)

Answering the complaint of the plaintiff in this action, the

defendant

First. Denies each and every allegation in said complaint con-

tained.

Second. And, for a further answer to said complaint, the de-

fendant alleges that the plaintiff and the defendant occupy ad-

joining farms, which are separated by a line fence, which the

plaintiff was legally bound to keep in repair; that the plaintiff,

and all other tenants or occupants of the plaintiff's farm, which

is the same premises mentioned in the complaint, from a time

vphereof the memory of man is not to the contrary, have repaired

and ought to repair said fence; and the plaintiff, at and before

the times mentioned in the complaint, ought to have repaired

' and maintained said fence so as to prevent the cattle of the de-

fendant from entering upon the land of the plaintiff (if the obli-

gation to maintain the fence rests in agreement, allege it accord-

ingly) ; that the plaintiff neglected to keep the said fence in re-
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pair, by means whereof the cattle of the defendant escaped over

the said fence, and upon the premises of the plaintiff, and thereby^

and without the fault of the defendant, was committed the sup-

posed injury in the complaint alleged ; that the defendant, as soon,

as he had notice of the escape of the said cattle, entered upon the

plaintiff's premises for the sole purpose of driving said cattle

therefrom, and the defendant did then drive the said cattle off

from the plaintiff's premises as soon as possible, and doing no

unnecessary damage, which said acts are the supposed wrongs and

injuries in the complaint mentioned and alleged.

Wherefore, etc.

Aiwwer of Rescission of Contract.

(Title of the cause.)

The above-named defendant, for an answer to the complaint in

this action, alleges : That, after the making of the contract al-

leged in the complaint, it was agreed by and between the plaintiff

and the defendant that the said contract should be waived, aban-

doned, and rescinded, and that the parties hereto then waived,

abandoned, and rescinded the same accordingly.

Wherefore, etc.

Answer Setting up Statute of Frauds in Action for Rent.

{Title of the cause.)

The above-named defendant, for an answer to the plaintiff's

complaint in this action, admits and alleges that he went into

occupation of the premises described in the complaint on the 1st

day of May, 1913, under an oral contract entered into with the

plaintiff for the renting of said premises to the defendant for the

term of five years ; that the defendant continued in the occupation

of said premises for one year only, and vacated the same on the

1st day of May, 1914, that said contract, though for a longer

period than one year, was not in writing, and no note or memo-
randum thereof expressing the consideration was ever made and
signed by the defendant or by his lawful agent.

Wherefore, etc.
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Answer Alleging Ward of Consideraiion.

(Title of the cause.)

The defendant, answering the complaint of the plaintiff in this

action, alleges : That the defendant neither was paid nor received

any money or other valuable thing as a consideration for his al-

leged promise to repair the roof of the dwelling-house in said

complaint mentioned, and that said 'promise was wholly without

consideration.

Wherefore, etc.

Answer Setting up Statute of Frauds in Action hy Vendor.

{Title of the cause.)

The defendant, for an answer to the plaintiff's complaint in

this action, alleges: That, although the contract alleged in the

complaint was for the sale of goods {or, chattels; or, things in

action) for the price of $50 or upward, no note or memorandum
thereof was ever made in writing, and subscribed by the said de-

fendant sought to be charged thereby, or by his lawful agent ; nor

did the said defendant accept or receive any part of such goods

{or, any of the evidences of such things in action) ; nor did the

said defendant at the time pay any part of the purchase money.

Wherefore, etc.

Answer of Payment.

{Title of the cause.)

Answering the complaint of the plaintiff in this action, the

defendant alleges : That, before the commencement of this action,

he fully satisfied and discharged the claim in said complaint set

forth by * payment.

Wherefore, etc.

Answer of Payment hy Note of Third Person.

{As in the preceding form to the *, then add) : delivering to

the plaintiff the negotiable note of A. B., dated the .... day of

, 1914, for the sum of $ ,
payable to the de-

fendant four months after date, and indorsed by the defendant,

which said note was delivered to and received by the plaintiff in

payment of said claim or demand.

Wherefore, etc.
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Answer of License.

{Title of the cause.)

The defendant, for an answer to the complaint of the plaintiff

in this action

:

First. Alleges that, on the day of , 1914, (and

at various times between that day and the .... day of ,

1914), the plaintiff gave to this defendant license to enter (^etc,

according to the facts) ; that, under and in pursuance of said

license of the plaintiff, the defendant did enter {etc.; state acts of

the defendant according to the facts), which acts are the same of

which the plaintiff complains.

Second. And, fiirther answering said complaint, the defendant

denies each and every allegation therein contained not hereinbe-

fore expressly admitted.

Wherefore, etc.

Answer Setting up Defendant's Lien.

{Title of the cause.)

The defendant, for an answer to the plaintiff's complaint in

this action, alleges: That the goods and chattels mentioned and

described in said complaint were manufactured by the defendant

under an agreement with the plaintiff, whereby the plaintiff prom-

ised to pay to the defendant $ , for his labor and serv-

ices in manufacturing the same ; that the plaintiff has failed to

pay the defendant for such labor and services, and is now indebted

to the defendant in the sum of $ for the same ; and that

the defendant detains said goods and chattels by virtue of his lien

thereon for the moneys so due him from the plaintiff, and not

otherwise.

Wherefore, etc.

Answer Setting up an Estoppel.

{Title of the cause.)

The defendant, for an answer to the complaint of the plaintiff

in this action, alleges : That, on the .... day of , 1914,

at the town of , in the county of
, in this

State, he purchased of one A. B. the horse mentioned in said com-
plaint and paid the sum of $200 therefor ; that, at the time of mak-
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ing said purchase, the said plaintiff was present and knew that

this defendant was about to purchase said horse; that the said

plaintiff did not at the said sale, nor at any time prior thereto,

disclose to this defendant that the plaintiff claimed or owned the

said horse, or any interest in him; that this defendant made said

purchase in good faith, without any notice or knowledge that the

plaintiff had any interest in it, or any ownership thereof ; and that

said plaintiff, by reason of the facts aforesaid, is, and of right

should be, estopped from denying the defendant's title to said

horse, and from claiming any title or interest in the same.

Wherefore, etc.

§ 4. Demurrer.

The nature of a demurrer and the cases in which a party may
successfully interpose this form of pleading to the complaint or

answer of his adversary have been considered elsewhere in this

volume.

Demurrer to Complaint.

{Title of the cause.)

The defendant demurs to the complaint of the plaintiff in this

action upon the ground that said complaint does not state facts

sufficient to constitute a cause of action {or, upon the ground that

said complaint is not sufficiently explicit to be understood).

Demurrer to Answer,

{Title of the cause.)

The plaintiff demurs to the counterclaim stated in the defend-

ant's answer upon the ground that it does not state facts sufficient

to constitute a counterclaim.

192





THE CITY COURTS OF THE SEVERAL CITIES OF
THE STATE

The City Couet of Albany.

This Court was established on the first Tuesday of May, 1884,

superseding the former Justices' Court of the City of Albany.

Laws of 1884, chapter 122. The former Justices of the Justices'

Court were continued in office and became known as the "Justices

of the City Court of Albany," and the Clerk of the Court became

known as the "Clerk of the City Court of Albany." Reference

is made to the above statute for the jurisdiction of the Court.

The jurisdiction thus conferred was increased by subsequent

amendments to the statute, and the practice of the Court regulated

and defined.

Laws of 1898, chapter 312, laws of 1899, chapter 590 ; laws of

1907, chapter 342; laws of 1910, chapter 603.

On April 16th, 1914, the legislature of this state passed an

act entitled "an act in relation to the City Court of Albany, gen-

erally, its justices, clerks, marshals, and stenographers generally."

This act repealed all former statutes concerning the City Court

of Albany and its jurisdiction and officers, and generally revised

and amended such former acts, and went into effect on the first

day of July, 1914. Reference is made to this statute for the facts

generally concerning this Court, its jurisdiction and officers.

The City Couet of Amsterdam.

By chapter 242 of the laws of 1911, entitled "an act to amend,

revise and consolidate the several acts relative to the City of

Amsterdam," a local Court of civil jurisdiction was established

in said City as provided by sections 130 to 153 inclusive, of said

act. The Court is presided over by a City Judge, who has the

same powers and jurisdiction in civil actions and proceedings as

Justices' Courts in towns, and process issued out of the Court may
be served anywhere in the County of Montgomery. Provisions

are also made for the regulation of its process, and pleadings, and

for the establishment of the rules of practice.

3059
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The City Oouet of Aubuen.

By the provisions of chapter 185 of the laws of 1906, which is

entitled "an act to revise the charter of the City of Auburn," it

is provided that there shall be a Court of civil jurisdiction in

such City to be designated "The City Court of the City of Au-

burn," which Court shall be held by the City Judge.

This act re-enacts all former provisions of statute, relating to

such City Court, and its officers, and provides for its jurisdiction

and rules of practice. In the case of the inability or disqualifica-

tion of the City Judge to act in any proceeding or case pending

in said City Court, he may by order direct a Justice of the Peace

of the City to hold such City Court, and to try any such pending

cases, as he may designate.

The City Couet of Batavia.

The City of Batavia was incorporated by the provisions of

chapter 354, laws of 1914, approved by the Governor on April

15 th, 1914. The incorporation act, section 10, provides for the

creation of a local Court of civil jurisdiction to be known as the

City Court of Batavia. Such court shall have the same jurisdic-

tion in civil actions and proceedings as is now possessed by Jus-

tices' Courts of towns; and for the purposes of conferring juris-

diction of the person, the city of Batavia shall be deemed a town,

and said City Court a Justices' Court thereof. This act provides

for the jurisdiction and officers of the City Court, and also vests

in the Judges of the City Court jurisdiction in criminal actions,

and proceedings, for offenses committed or charged to have been

committed within the City of Batavia, to the same extent as Jus-

tices of the Peace would have. The City Judge may make rules

not inconsistent with any statute governing the practice or proced-

ure of his Court, and fix the sums of money required as deposit

to secure payment of fees in civil action.

The MuisriciPAL Couet of Beacon.

The City of Beacon comprising the former villages of Matte-
wan and Eishkill Landing, was incorporated by chapter 539 of

the laws of 1913, which was approved by the Governor on May
15th, 1913, and by the provisions of section 6 of the City Charter
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a local court of civil and criminal jurisdiction to be known as the

Municipal Court of Beacon is established, with the jurisdiction

and powers within the city of Justices of the Peace in towns. The
Judge of the said Court shall hold office for four years and shall

be known as the City Judge. All process and mandates of the

Court and the proceedings thereunder, and the practice and

procedure of said Court, and before the Judge, and the juris-

diction of said Court over persons and subject matter shall be the

same as in Courts of Justices of the peace in towns, except as

otherwise provided in the act.

The City Couet of BiNGiiAMTOisr.

The local Court of civil and criminal jurisdiction known as the

City Court of Binghamton was established in that city, by chapter

337 of the laws of 1889. This act was subsequently amended

by chapter 532 of the laws of 1902. By chapter 751 of the laws

of 1907, approved by the Governor, July 26th, 1907, the charter

of the City of Binghamton was completely revised. By section

15 of said charter the City Court as it had existed prior thereto,

was continiied as a Court of civil and criminal jurisdiction. The

act defines the jurisdiction of the Court, the power and duties of

the City Judge, clerk and stenographers, and provides for the prac-

tice in civil and criminal proceedings before such Court.

The City Couet of Buffalo.

In 1891 an act to revise the charter of the City of Buffalo was

passed, and by title 22 of that act the Court of civil jurisdiction

known at that time as the Municipal Court of Buffalo was con-

tinued, with the powers and jurisdiction therein provided. Laws

of 1891, chapter 105. This act so far as it relates to the Munici-

pal Court, was subsequently amended by chapter 245 of the

laws of 1893 ; chapters 82 and 101 of the laws of 1898 ; chapter

691 of the laws of 1894; chapter 805 of the laws of 1895. By

chapter 570 of the laws of 1909, entitled "An act to establish the

City Court of Buffalo, continuing its powers and jurisdiction and

providing for its officers," the City Court of Buffalo was created

and established, with civil and criminal jurisdiction as provided

in the act. The Court consists of the Chief Judge and five asso-

ciate Judges, and the Judge of the Municipal Court of Buffalo,
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the Police Justices and Justices of the Peace of Buffalo whose

terms did not expire prior to the first day of January, 1910, are

continued as associate Judges of the City Court of Buffalo, until

the terms of ofiice for which they were elected shall have expired.

At the annual election in 1909 the Chief Judge, for a term of ten

years, and two associate Judges, one for a term of four years, and

one for a term of eight years, were elected, and at the annual elec-

tion in 1911, there were elected three associate Judges, two for a

term of four years, and one for a term of ten years. The successors

of each of the Judges shall be elected for terms of ten years. It

will be seen that this act abolished the former Municipal Court of

Buffalo, and vests the newly created City Court of Buffalo with all

jurisdiction and powers of the former Municipal Court. This act

was amended by chapters 118, 157, 309, 580, 581, 585^ and 601 of

the laws of 1913, by chapters 198 and 374 of the laws of 1912, and
by chapter 45 of the laws of 1914.

The statute creates a new Court (Laws of 1909, chapter 570)
defines the powers and jurisdiction of the Court and its officers,

and regulates the practice therein, as to process, pleadings, judg-

ments, costs, and appeals.

The City Court of Caistandaigtta.

The City of Canandaigua was incorporated by chapter 371 of

the laws of 1913, and by such act a local court of civil and crim-

inal jurisdiction was created known as the City Court of Canan-
daigua, having a City Judge who presides over the Court, who has
all of the jurisdiction and powers of Justices' Courts and of Jus-
tices of the Peace, and such additional powers and jurisdiction as

are conferred by said act, or otherwise by statute upon said Court
and Judge.

The Court has a clerk and a stenographer. The act provides for
the practice and proceedings before the Court as to the issuing of
process, the pleadings, judgments, and appeals in civil cases there-

from, and also makes provisions for the costs and fees allowed in
proceedings, before such Court. The said Judge also has crim-
inal jurisdiction to try all persons brought before him accused of
any crime of the grade of misdemeanor or of any lower degree, hav-
ing the same jurisdiction and authority which a Justice of the
Peace would have if such offense was committed or charged to
have been committed within the town. The Court also possess and
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exercises all of the powers conferred upon the Courts of special

sessions to hear and determine all questions of violation of City or-

dinances, rules and regulations.

The City Couet ov Cohoes.

By the provisions of chapter 403 of the laws of 1903 approved

by the Governor May 6th 1903, there was created in the City of

Cohoes, a City Court of civil jurisdiction known as the "City

Court of Cohoes." The City Judge has the same jurisdiction and

powers as a Justice of the Peace in a town. The Court has a clerk,

marshal and stenographer, and its jurisdiction is provided for by

sections 10 and 11 of that act. Sections 8, 23, 26, 28, and 31 of

said act are amended by chapter 372 of the laws of 1904.

The City Couet of the City of Coetland.

The City of Cortland was incorporated by chapter 160 of the

laws of 1900, approved by the Governor March 16th, 1900. Title

12 of said act provides for a City Court of civil and criminal juris-

diction having a Judge, known as the "City Judge." The act

provides for the jurisdiction of the Court as to persons and prop-

erty, the issuing of process, and for trials, and judgments, and

invests the City Judge with jurisdiction in criminal matters, and

special proceedings of a criminal nature such as is possessed by

Justices of the Peace of towns. Sections 54 and 220 of this act

were amended by chapter 295 of the laws of 1903 ; sections 14 and

220 were further amended by chapter 400 of the laws of 1904, and

section 14 was further amended by chapter 50 of the laws of 1906.

The act was also amended by chapters 385 and 437 of the laws

of 1912 ; by chapter 293 of the laws of 1914, section 89 was added

;

and by chapter 314 of the laws of 1914, section 203 was added to

that part of the act providing for the City Court.

The City Coukt of Coening.

By chapter 142 of the laws of 1905 entitled "An act to revise

the charter of the City of Corning" a local Court of the City of

Corning is created having a City Judge who possess jurisdiction

to issue all civil and criminal process which a Justice of the

Peace in towns is empowered to issue. The act defines the juris-
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diction of the Court and provides for the procedure therein and

for appeals therefrom.

The Municipal Court of Dunkiek.

By chapter 538 of the laws of 1909 entitled "an act to con-

solidate and revise the several acts relative to the City of Dunkirk,"

a local Court of civil and criminal jurisdiction is established, to be

knovpn as the "Municipal Court of Dunkirk." It has jurisdiction

in civil actions upon contracts and in actions to recover damages

for personal injuries; proceedings to recover fines or penalties or

to recover fines or penalties for violations of ordinances of the City

of Dunkirk ; in actions upon bonds or upon judgments rendered in

any Court not a Court of Record ; and in actions to recover one or

more chattels where the amount claimed does not exceed $1,000.

It may render judgment upon confessions of the defendants, where

the sum confessed does not exceed $2,000. It also has jurisdiction

in summary proceedings to recover the possession of land and in

actions or proceedings for the enforcement of mechanics liens,

where the amount of the lien does not exceed $1,000. It also has

criminal jurisdiction in all criminal actions, proceedings or special

proceedings, if the offense charged is a misdemeanor. The Court

has the same jurisdiction over persons of defendants as is now
possessed by the Justices' Courts of towns, and all process and
papers issued by said Court may be executed and served anywhere
within the County of Chautauqua, The act regulates the issuing

of process, and the procedure of the Court, and authorizes the

Municipal Court Judge to establish rules of practice, and provides

for appeals to the County Court from the judgments rendered in

said Court.

The City Couet of Elmiea.

The City Court of Elmira was created by chapter 615 of the
laws of 1894. By chapter 4'7Y of the laws of 1906, tlie charter of
the City of Elmira was revised, and by the provisions of section

101 of said act the City Court of Elmira was continued. The Court
is a local Court of civil jurisdiction having a City Judge, and
stenographer. The Court has the same jurisdiction over the per-
sons of defendants as is possessed by Justices' Courts of towns and
Judgments rendered by said Court are in all respects the same as
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judgments rendered by Justices of the Peace of towns except as

provided in the act. The jurisdiction of the Court is defined by
sections 105, 106 and 107 (See laws of 1906, chapter 477).

The City Court of the City of Eulton.

The City of Eulton was incorporated by the provisions of chap-

ter 63 of the laws of 1902, which became a law with the approval

of the Governor on February 26th, 1902. By the charter, a local

court of civil and criminal jurisdiction was created and established.

The act provides for a Judge of said Court to be known as the City

Judge, and the jurisdiction in civil actions and proceedings is pro-

vided in section 193 and 194 of said act, and the jurisdiction in

criminal cases by section 195 of said act. The Court has a Clerk,

Counsel, Stenographer and Marshal, and the practice is regulated

and defined in sections 200 to 207, inclusive, of said act.

The City Court of Geneva.

The City of Geneva was incorporated by chapter 360 of the laws

of 1897, entitled "an act to incorporate the City of Geneva" and

by said act a local Court of civil and criminal jurisdiction is cre-

ated known as the City Court of Geneva. This Court has the

same jurisdiction and authority as Courts of Justices of the Peace

of towns. The act was amended by chapter 614 of the laws of

1899 ; chapter 461 of the laws of 1905 ; chapter 330 of the laws

of 1907; and chapter 560 of the laws of 1910, with relation to

said court.

The City Court of Glens Falls.

The City of Glens Falls was incorporated by chapter 29 of the

laws of 1908. By said act a local Court of civil and criminal juris-

diction was established to be known as "City Court, civil part"

and "City Court, criminal part." There are two City Judges who

preside alternately for terms of two weeks in each part. The

Court has both civil and criminal jurisdiction, the civil jurisdic-

tion being limited to actions where the amount claimed does not

exceed $500, and to every civil action or proceeding of which Jus-

tices of the Peace of towns have jurisdiction. It has criminal

jurisdiction in all criminal actions and proceedings and special pro-
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ceedings and actions for the offences committed within the City

for which the Justices of the Peace of the town would have juris-

diction and authority to act.

Justices' Couet of the City of Gloveesville.

By chapter 275 of the laws of 1899, entitled "an act to revise the

charter of the City of Gloversville" the Justices' Court was es-

tablished in said City, presided over by two Justices of the Peace

elected for terms of four years each. The Justices have the same

powers, duties and jurisdiction, the same fees and compensation

as Justices of the Peace in towns, except that they have only juris-

diction in any criminal action, or special proceeding for or on ac-

count of any offense committed or charged to have been committed

within said City, except as otherwise provided by said act, in case

of the absence, inability, or disability of the recorder of said City.

The proceedings and practice in all actions, trials, and proceedings

had or taken by or before either of the Justices of the Peace of

said City shall conform to the procedure and practice prescribed

by the laws of this state relative to the Justices of the Peace and
Justices' Courts of tovsras.

Justices' Couet of the City of Hoenell.

By chapter 288 of the laws of 1906 entitled "an act to revise the

charter of the City of Hornellsville and to change the name there-

of," the name of the former city of Hornellsville was changed to

"Hornell." This revised charter provides that there shall be three

Justices of the Peace elected for terms of four years each, who
shall have the same jurisdiction in civil actions and proceedings

arising within the City of Hornell as is conferred by law upon the

Justices of the Peace of towns. The criminal jurisdiction over

offences committed within the City of Hornell is vested in the re-

corder who has the same jurisdiction in criminal proceedings as

Justices of the Peace of towns. The recorder presides over a Court
designated as the "Recorder's Court."•'!='-

The City Couet of Hudson.

An inferior Court of civil and criminal jurisdiction known as

fhe City Court of the City of Hudson was created and established
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in that City by chapter Y51 of the laws of 1895 with the jurisdic-

tion and powers provided for in that act. By chapter 559 of the

laws of 1905 entitled "An act to amend the charter of the City of

Hudson generally," the City Court was continued. The Court has

jurisdiction of civil actions and proceedings where the amount
claimed does not exceed $500, except actions wherein the title to

real estate comes in question, or where the action is to recover dam-

ages for false imprisonment, libel, slander, etc., or where in the

matter of an account the sum total of all of the accounts of both

parties exceeds $1,000, or where the action is brought against an

executor or administrator as such. The City Court has the same

jurisdiction over the persons of defendants as is now possessed by

Justices' Courts of towns pursuant to the provisions of Section

2869, of the Code of Civil Procedure, and for the purpose of con-

ferring jurisdiction of the person, the City of Hudson shall be

deemed a town, and the City Court a Justices' Court thereof. The

act also regulates the process, practice and pleadings in the Court,

and defines the powers of the City Judge, and provides for appeals

from the judgments of the Court.

The City Coitet of Ithaca.

By chapter 503 of the laws of 1907 entitled "an act to con-

solidate and revise the several acts relative to the City of Ithaca"

a local Court of civil and criminal jurisdiction is created and con-

stituted in said City to be known as the City Court of Ithaca. It

is presided over by a City Judge and has civil jurisdiction in cer-

tain actions and proceedings therein specified, where the amount

claimed does not exceed $500. In criminal matters the City Court

has jurisdiction for or on account of offences committed or charged

to have been committed within the City of Ithaca, in case where the

Justices of the Peace of the town would have jurisdiction. The act

also regulates and defines the duties of the City Judge, and the

Clerk and ofiicers of the Court
;
provides for the issuing of process

and mandates, and regulates the trials of actions and special pro-

ceedings, and the conduct of criminal matters before the Court. By

chapter 250 of the laws of 1909, the jurisdiction of the City Judge

sitting as a Court of Special sessions, is defined by Section 2 of

such act.
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The Justices' Court of the City of Jamestowit.

By chapter 387 of the laws of 1907 entitled "an act to revise and

amend the charter of the City of Jamestown" it is provided that

there shall be four Justices of the Peace elected within said City

who shall have the same civil jurisdiction therein as justices of

the peace of towns. They are elected for terms of four years

each, and for their services receive the fees provided by statute

for justices of the peace. All criminal actions and proceedings

within said City are under the jurisdiction of an officer known as

the Police Justice, who holds a Court designated as the Police

Court, in the City of Jamestown. The justices of the peace and

the police justice have the same jurisdiction as justices of the

peace of towns, except that the justices of the peace in the City

of Jamestown have not within said City any criminal jurisdiction.

The City Couet of Johnstowit.

By chapter 593 of the laws of 1905 entitled "An act to revise

the charter of the City of Johnstown" a local Court not of record

of civil jurisdiction was created, known as the City Court of

Johnstown. The recorder of the City is the Judge of said Court.

The Court has the same powers and jurisdiction as Courts of

Justices of the Peace and in addition to the cases of actions triable

by Justices of the Peace, said City Court has jurisdiction to try

and determine such actions where the sum claimed does not

exceed $500, or where the sum total in a matter of account

between both parties does not exceed $1000, or in an action to

recover a chattel with or without damages for the taking or de-

tention thereof, where the value of the chattel or chattels does not

exceed $500. This act also regulates the process, practice, and
pleadings of the Court, and regulates the amount of costs and
fees therein.

City Couet of Kingstoit.

By chapter 747 of the Laws of 1896 entitled "An act to revise

and consolidate the several acts in relation to the City of King-
ston, to revise the charter of said City and to establish a City

Court therein and define its jurisdiction and powers." A local
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court of civil jurisdiction known as the City Court of Kingston

was established. By chapter 411 of the Laws of 1906 the above

mentioned act was amended providing that the terms of office of

the Judge of the City Court'and Eecorder should be three years.

Chapter 747 of the Laws of 189-6 provides for the process, practice

and pleadings of the Court and regulates the amount of costs and
fees therein. By chapter 344 of the Laws of 1908, the jurisdic-

tion and practice in criminal proceedings in said city is defined.

Such criminal jurisdiction is vested in the recorder of the city.

Chapter 647 of the Laws of 1910 provides that in case of the

inability of the recorder to act in any action or proceedings before

him, the Judge of the City Court shall act as recorder and while

so acting shall possess all of the powers, duties and responsibilities

imposed upon the recorder and upon said recorder's court. Section

4 of the last mentioned act defines the process and practice in the

City Court and provides, that such practice shall be governed by

the provisions of the Code of Civil Procedure, relating to Jus-

tices Courts of the State, and Section 11 thereof provides, that in

the event of the inability of the Judge of the City Court to act

in any action or proceedings, the Eecorder of said City may act

as a Judge of the City Court, with all of the powers, duties, and

responsibilities of the City Judge. By chapter 617 of the Laws
of 1911, the Judge of the City Court is authorized to appoint a

Clerk, who shall be a stenographer and act as such for the Court.

The City Couet of Lackawanna.

By chapter 574 of the Laws of 1909, the City of Lackawanna

was incorporated, and said act created a City Court of civil and

criminal jurisdiction to be known as the City Court of the

City of Lackawanna. The act provides for the election of the

City Judge, who shall be the judge of the Court. The act defines

the jurisdiction of the Court and provides for the filling of vacan-

cies, the powers and duties of the ji^dge of the Court, its marshals

and their duties, and the practice and proceedings before the Court.

It also provides for the court fees and costs, and the practice upon

the appeals from judgments of the Court. This act was amended

by chapters 129 and 355 of the Laws of 1912. Chapter 129 au-

thorizes the City Judge to appoint and remove a Clerk who shall

be a stenographer; also an interpreter, and also provides that



3070 CITY COURTS OF THE STATE.

the court shall have an official seal, which shall be in the custody

of the Judge.

The City Couet of Lockpoet.

By chapter 870 of the Laws of 1911, the charter of the City

of Lockport was consolidated and revised and all laws relating

thereto incorporated into one act, known as "An act to consolidate

and revise the laws relating to the City of Lockport." The act

provides for the establishment of the City Court having civil juris-

diction to be presided over by a City Judge, who shall not practice,

or act as an attorney or counsellor in that Court. The City Court

shall have jurisdiction within the City in certain actions or pro-

ceedings, as provided therein where the amount claimed does not

exceed $1000, but shall have no civil jurisdiction in actions where

the title of real property comes in question or other actions for

damages under certain provisions of the Decedent Estates Law.

The act also provides for the service of process, the practice and

rules of the Court, its power to enter judgments and issue execu-

tions and provides for the fees and costs to be allowed and for

appeals from judgments of the Court. There is also a Clerk of the

Court, who shall also be a stenographer and who has power in the

absence of the Judge to adjourn any action or proceedings pending

before the Court for a period not longer than the Judge might have

done, if present.

Justices Couet of the City of Middletowit.

The City of Middletown was incorporated under the provisions

of chapter 572 of the Laws of 1902 entitled "An act to revise

and amend an act to incorporate the City of Middletown and of the

acts amendatory thereof." This act provides for two Justices

of the Peace of said city, who shall have and exercise all of

the power, authority and jurisdiction and discharge all of

the duties and be entitled to the fees and compensations of Jus-

tices of the Peace, of the several towns of the State, except that
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said justices shall have no criminal jurisdiction within the limits

of the City of Middletown, such jurisdiction being invested in the

officer known as the Eecorder of the City of Middletown. The
statute provides that appeals from any judgment of the City Court

of Middletown rendered by any of such justices may be taken to-

the County Court of Orange County, within the time and in

the manner prescribed by law for appealing from judgments ren-

dered by Justices of the Peace of towns, and all provisions of

law relative to the appeals from such judgments, shall apply to

appeals from judgments rendered by said jxistices. The jus-

tices of the peace so elected shall be residents of the City of

Middletown, and shall hold office of a term of four years, subject

to the provisions of this act.

The City Couet of Mouitt Veenok.

By chapter 182 of the laws of 1892, the City of Mount Vernon

was incorporated having a local court of civil and criminal ju-

risdiction, to be known as the City Court of Mount Vernon. The

Court is presided over by the City Judge, and has a clerk desig-

nated as the Clerk of the City Court, who shall be appointed by

the City Judge, and hold office during his pleasure. The clerk

shall also be the clerk of the Court of Special Sessions, in the City

of Mount Vernon. In case of sickness, absence, disability or

inability of the City Judge to act, the Mayor of the City of Mount

Vernon, is authorized to designate a citizen, as acting City Judge.

The person so designated shall be an attorney and counsellor at

law, residing and practicing in said City and having an office

therein. Chapter 341 of the Laws of 1908, provides for the com-

pensation of the acting City Judge, and for the drawing and

attendance of jurors in the City Court. Chapter 182 of the Laws

of 1892, provides for the jurisdiction of the Court in both civil

and criminal matters and proceedings brought before it. The

term of office of the City Judge is four years as provided by

chapter 430 of the Laws of 1912, and the salary of the City Judge

is by that act, fixed at such sum as the common council may fix

and determine. The Court has a marshal who is appointed by

the City Judge, and who shall in said Court perform the sjsme

duties as are performed by Sheriffs, and shall have power to exe-

cute all process of said Court, in the same manner as process in

other courts, is executed by the Sheriff. He holds office during
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the pleasure of the City Judge, and is paid a salary of $600 a

year.

Justices Couet of Newbuegh.

The City of Newburgh was incorporated by Chapter 541 of

the Laws of 1865. By chapter 203 of the Laws of 1907, the

charter of said City was revised and amended. There is a local

court of civil jurisdiction in said city presided over by two Jus-

tices of the Peace, who have and exercise all the powers, authority

and jurisdiction and discharge all of the duties and are entitled

to the fees and compensations of Justices of the Peace, of the sev-

eral towns in this State, except as modified by this act. Appeals

from any judgment rendered by any justice may be taken to the

County Court of Orange County, within the time and in the man-

ner prescribed by law for appealing from judgments of the Jus-

tices of the Peace of towns. There is also a recorder for the City,

who has criminal jurisdiction only, over criminal actions and pro-

ceedings within the limits of the City. By the provisions of

chapter 591 of the Laws of 1907, the city shall be considered

as a town under the provisions of section 1041, of the Code of

Civil Procedure, respecting jurors. By chapter 538 of the Laws
of 1911, the powers and authority of the Recorder of the City are

laid down and defined, and he is vested with the same right, power

and authority within the city to administer oaths and take affidav-

its and ackhowledgTnents, as justices of the peace now have in the

State.

City Couet of IN'ew Eochelle.

By chapter 559 of the Laws of 1910, an act entitled "An act to

provide a charter for the City of New Rochelle" was enacted,

which provides for a court of civil and criminal jurisdiction to be

known, as the City Court of the City of New Rochelle. The
court is presided over by a City Judge who shall be elected for a

term of four years. The court has a clerk, interpreter, stenog-

rapher, and marshal, each of whom are appointed by the City
Judge, and the court has civil and criminal jurisdiction exclusive

of any officer, except Judges and Justices of Courts of Record,

within the corporate limits of New Rochelle, to hear all complaints

and examinations in criminal cases, arising within the limits of

the city, to hold courts of Special Sessions and to hear and deter-
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mine charges of misdemeanor committed within the city limits.

Civil jurisdiction of the Court extends to actions to recover dam-

ages or for breach of contract, express or implied other than a

promise to marry, vrhen the sum claimed does not exceed $1000,

and to actions upon bonds for the payment of money or for a pen-

alty not exceeding $1000, and to actions to recover chattels of the

value not to exceed $1000, and to summary proceedings under

title two of chapter 17 of the Code of Civil Procedure to recover

possession of real property within the City of New Rochelle and

all actions to foreclose liens upon chattels or mechanic liens upon

real property, where the amount claimed does not exceed $1000.

It also has jurisdiction to recover damages for personal injuries,

excepting actions for assault, slander, malicious prosecution, where

the amount claimed does not exceed $1000. The court has no jur-

isdiction when neither the plaintiff nor the defendant or one

or more of them reside in the City of New Eochelle nor when

the title of real property comes in question, nor has it any equity

jurisdiction. The Court is vested with power to punish crim-

inal and civil contempts and the act provides for the practice, pro-

cedure, rules and conduct of proceedings before the Court, and

appeals from judgments rendered therein. Chapter 433 of the

Laws of 1914, provides for the appointment by the City Judge

of a Clerk of the City Court, together with the marshal, and also

provides the sum allowed for costs in said City Court, upon the

trial of civil actions in said Court.

The City Cotjet of Niagajia Falls.

By chapter 300 of the Laws of 1904, all prior statutes and acts

relative to the City of Niagara Falls were revised and consoli-

dated. The act provides for a City Court having civil jurisdic-

tion. The Police Court is also established having jurisdiction of

criminal matters and proceedings arising within the city. The act

provides for a Judge of the City Court, to be known as the City

Judge. The court has jurisdiction in civil actions and proceed-

ings when any person, as a party thereto is a resident of the City,

in actions for damages, where the sum claimed does not exceed the

sum of $1000, in any actions to recover chattels and other damages

for taking or detention thereof, where the sum does not exceed

$1000, and in other civil actions and proceedings of which courts

of Justices of the Peace usually have jurisdiction, except that

193



3074 CITY COUETS OF THE STATE.

the amount limited shall not exceed $1000. The act provides

for the practice before the Court, for its judgments, and appeals

therefrom, and for the costs and fees payable in matters pending

before the Court. The Court has a clerk, and a marshal, whose

duties are defined by the act. In addition to the City Court

there is also a Justices' Court presided over by one Justice of the

Peace who has all the powers and authority and may discharge all

of the duties and be entitled to all of the fees and compensation of

Justices of the Peace, of the several towns in this State, except,

that he shall have no jurisdiction of any criminal matter arising

within said City, nor of any civil action, wherein the defendant or

defendants reside within said City, except as specified in the act.

The Police Court is presided over by an oificer known as the Police

Justice, or in case of a vacancy in his office his duties devolve upon
the City Judge. The Police Justice has power to try offenses com-

mitted within his jurisdiction for malicious injury or offenses

against public decency or health, breaches of the peace or laws and
regulations of the City or of the Board of Health, and of all

other offenses of the grade of misdemeanor under the laws of the

State. By chapter 749 of the Laws of 1907, the City Court is

granted criminal jurisdiction with the Police Justices, in all

criminal actions under title 16 of the Penal Code, relative to

cruelty to animals, and shall have all the powers and perform
all the duties in relation to such actions as are conferred upon
Police Courts and Courts of Special Sessions. By chapter 645
of the Laws of 1911, the terms of office of the City Judge, Police

Justice and Justice of the Peace are fixed at four years.

City Couet of J^oeth Tonawanda.

The charter of the City of ISTorth Tonawanda was revised and
amended by chapter 752 of the Laws of 1907. This act provides

for a City Court of civil and criminal jurisdiction, known as the

City Court of North Tonawanda. The City Judge shall be the
judge of the court, and shall be a Justice of the Peace, within the
City of jSTorth Tonawanda, possess all of the jurisdiction, power
and authority in both civil and criminal proceedings as are vested
in justices of the peace of towns, and shall be entitled to the
same fee in civil proceedings, as such justices of the peace. The
City Judge must be an attorney and counsellor of law of this State

and the jurisdiction of the Court in civil actions is limited to the
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sum of $500. The act provides for the procedure, process and

judgments of the Court and for the cost and fees in proceedings

before it. The Court has jurisdiction in all criminal actions

and proceedings and special proceedings, for offenses committed

or charged to have been committed within the city, which justices

of the peace of a town would have, if the offense were committed

in a town. The act provides for the rules and regailations of the

Court and for its judgments, and appeals therefrom. In addition

to the City Court, there are also two Justices of the Peace, who
have and possess all powers and authority, and discharge all the

duties and are entitled to the fees and compensations of Justices

of the Peace, in the several towns of this state, except as modified

by this act, except that these Justices of the Peace shall not charge

or receive any fee in any criminal cases or proceedings within

the City. By chapter 247 of the Laws of 1908, the salary of the

City Judge is fixed at $1200 per annum.

The City Couet of JSTouwich.

The City of l^orwich was incorporated by chapter 34 of the

Laws of 1914. The act of incorporation provides for a City

Court having civil and criminal jurisdiction within the city.

The Court is presided over by the City Judge and possesses all of

the jurisdiction and powers of Justices Courts of Justices of the

Peace in towns, within the limits of said City, and such addition-

al powers and jurisdiction as are conferred by the act. The City

Judge must be an attorney and counselor at law of the Supreme

Court, who shall have been admitted to practice at least two years

prior to his election to the office. The Court shall bie open for the

prosecution of business each day, except Sundays and legal holi-

days. The act also provides for the appointment of an acting

City Judge to act in case of the absence or disability of the City

Judge, and for the removal of the City Judge. The Court has a

seal and its civil jurisdiction extends in general to actions for

damages for breach of contract and other actions, of which a

Justice of the Peace would have cognizance, except that the' sum

claimed must not exceed $500. The act also provides for the form

of the summons and pleadings in such Court, and for appeals from

its judgments and for the costs and fees. The City Court has

criminal jurisdiction in all criminal actions and proceedings and

special proceedings of a criminal nature, for or on account of of-
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fenses committed or charged to have been committed within the

City, of any crime of the grade of misdemeanor, or of less degree,

and has the same jurisdiction and authority as a justice of the

peace would have, if such offense had been committed or charged

to have been committed within a town. The City Judge has power

to hold Courts of Special Sessions, but has no jurisdiction of mis-

demeanors committed outside of the City, but has power to hold

to bail all persons charged with crime before him in a case aris-

ing in the City where such penalty does not exceed five years im-

prisonment. The court is empowered to punish for contempts

committed in its presence, in the same manner as Judges of Courts

of Record.

The City Couet of Oneida.

The City of Oneida was incorporated by chapter 225 of the

Laws of 1901 and by chapter 648 of the Laws of 1911, said act

was amended, and the provisions relating to the charter of the

City of Oneida were revised and consolidated and amended gen-

erally. The act provides for a City Court, having civil and

criminal jurisdiction. The city Judge shall be the judge of the

Court and possess all the jurisdiction, power and authority in

civil and criminal proceedings, which are vested in Justices of

the Peace of towns. The jurisdiction of the Court in civil actions

over which it has jurisdiction, is limited to the sum of $500. The
act provides for the practice, process and proceedings before the

Court, and for its judginents, executions, costs and fees and appeals

from its judgments. The court is invested with authority to

punish for contempts committed in its presence, in the same man-
ner as Judges of the Courts of Record. The jurisdiction of the

City Judge in all criminal actions and proceedings or proceedings

of a criminal nature is exclusive within the limits of the City, in

the same manner as Justices of the Peace of towns. The City

Court is constituted a Court of Special Sessions and exclusively

possesses and exercises all of the powers conferred upon a Court
of Special Sessions upon matters arising within the City. Upon
a conviction in said Court, for misdemeanors over which it has
jurisdiction, the same sentence may be imposed as might be im-
posed, if such conviction was had in a County Court. In addition

to the City Court, there is also a Justice of the Peace in the City,

who has the same jurisdiction, power, and authority and performs
the same duties, and is entitled to the same fees, as Justices of
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the Peace in towns, except that he shall not have within the city,

any criminal jurisdiction.

The City Couet of Oneowta.

The City of Oneonta was incorporated by Chapter 454 of the

Laws of 1908 which was amended by Chapter 114 of the Laws of

1909, and chapter 340 of the laws of 1914. The act to incorporate

the city, provides for a City Court of civil and criminal juris-

diction. The City Judge shall be the Judge of the City Court.

The Court has the same jurisdiction as is now possessed by Jus-

tices of the Peace of towns, and the City of Oneonta is deemed a

town and said court a Justice's Court thereof. The civil jurisdic-

tion is limited to actions, where the sum claimed does not exceed

$500. In criminal cases the City Judge has exclusive jurisdiction

within the city of all criminal matters or proceedings, which a

Justice of the Peace would have if such offense were committed

within the town. The City Court is a Court of Special Sessions

and possesses all of the powers conferred upon this Court. The act

provides that the City Judge may malce rules, not inconsistent

with the laws of the State to govern the practice and procedure

of his Court. The act also provides for the judgments, costs and

fees, and for appeals from the judgments of the Court. By chap-

ter 114 of the Laws of 1909, the salary of the City Judge is fixed

at $900. The Judge has authority to appoint a stenographer, who

shall be the clerk of the City Court, whose salary and compensa-

tion is fixed by the Common Council, and the act, especially pro-

vides that a woman may be appointed to act as clerk of the City

Court. By chapter 340 of the Laws of 1914 the annual salary of

the City Judge was increased to the sum of $1000.

The Justice's Couet of the City of Oswego.

By chapter 394 of the laws of 1895 entitled "An act to revise

the charter of the city of Oswego," a court of local and civil juris-

diction known as the Justices Court of the City of Oswego was

continued, having two justices of the peace, who have the same

power and jurisdiction within the city of Oswego, as justices of

the peace of the several towns of the State. In addition to this civil

court, there is a recorder's court, presided over by the city re-

corder, who has exclusive jurisdiction in criminal proceedings

arising within the city.
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Justice's Couet of The City of Oleaw.

Chapter 436 of the Laws of 1914, which became a law on the

ISth day of April, 1914, provides for the reorganization of the

municipal government of the city of Olean. This act provides

that there shall be elected in and for said city a police justice, and

four justices of the peace, who shall be elected by the city at

large, the justices of the peace having and exercising all powers,

authority and jurisdiction and entitled to the same fees and com-

pensation as justices of the peace of towns in the state. The juris-

diction of the police justice is coextensive with the boundaries of

the city of Olean, but his mandate may, upon being properly en-

dorsed, be executed at any place within the state of New York.

He has the same power and jurisdiction for the arrest and exami-

nation of offenders, and of summary trials and conviction, and of

special proceedings, of a criminal nature, arising in said city,

as is conferred by law upon justices of the peace of towns to the

exclusion of all magistrates not officers of the courts of record.

Appeals from the decision of the police justice may be taken in

like manner as is provided by law for appeals from the courts

of justices of the peace, and from courts of special sessions. He is

entitled to the same fees and compensation for all services rendered

by him, as police justice, as are justices of the peace, in like ac-

tions and proceedings, and for like services.

The City Couet of Plattsbuegh.

The city of Plattsburgh in the county of Clinton, was Incorporat-

ed by chapter 269 of the laws of 1902. The act established a local

court of civil jurisdiction, known as the city court of Plattsburgh,

having a city judge, who is appointed for a term of two years, by
the mayor of the city. The city judge receives an annual salary

of $1200. The city court has jurisdiction in the civil actions and
proceedings in which justices of the peace of towns would have
jurisdiction, and where the sum claimed does not exceed $500.
The act regulates process, practice and appeals from judgments of

the court, and provides for the costs and fees, which shall be the

same as are taxed and recovered in actions or proceedings before
justices of the peace of towns. The city judge also has juris-

diction in all criminal actions and proceedings, and special pro-

ceedings of a criminal nature for offenses committed or charo-ed
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to have been committed within the city of Plattsburgh, having the

same jurisdiction and authority which a justice of the peace of

towns would have, and also has jurisdiction over all violations of

the laws and ordinances of the city, and all other offenses of the

grade of misdemeanor, under the laws of the state, and the city

court possesses and exercises all the powers conferred upon the

courts of special sessions and upon conviction in said court for any

misdemeanor, for which the court has jurisdiction, the same

sentence may be imposed, as might be imposed, if such conviction

was had in the county court of the counties of the state. The act

impowers the city judge to make rules governing practice and pro-

cedure, in the city court, and fixing the sums of money required,

as a deposit to secure prepayment of fees and charges in civil

actions.

Justices Court of The City of Poet Jeevis.

The city of Port Jervis, in the County of Orange, was incorpo-

rated by chapter 753 of the Laws of 1907. The act provides for

the election of two justices of the peace, within said City, who

shall have the same powers, duties and jurisdiction, and be subject

to the same liabilities as if the City of Port Jervis were a town

in the County of Orange, and they were the justices of the peace

thereof, and in all criminal actions and proceedings and special

proceedings of a criminal nature, arising on account of offenses

committed within said city. They have all the jurisdiction and

authority, which any justice of the peace would have, exclusive

of any other officer, except judges and justices of courts of

record. They are empowered to hold Courts of Special Sessions,

and have exclusive jurisdiction to hear, try and determine all

charges of misdemeanor committed within the city or for violation

of the city charter, or of the ordinances of the common council,

or of the rules or regulations of any board, commission, or de-

partment of the city. All costs and fess, and all fines and penalties

imposed and collected by said justices sitting as a Court of Ses-

sions shall be paid to the City Treasurer, once in every month for

the use of the city.

The City Court of The City of Poughkeepsib.

By an act of the legislature passed in 1892, the justice's court,

oTifl t.bfi office of the justice of the peace and recorder, and the
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office of constable in the city of Poughkeepsie were aboiished, and

ceased to exist, and an inferior court of criminal and civil juris-

diction, to be known, as the city court of the city of Poughkeepsie,

was created and established in and for said city with the juris-

diction and powers therein provided. Laws of 1892, chapter 35,

sections, 1, 20.

The statute provides that the city court so created shall have,

subject to the limitations of that act, jurisdiction of civil and

criminal actions and proceedings in said city. It further provides

for the appointment of a city judge who shall be the judge of the

court, his qualifications, salary, and removal ; for the appointment

of the clerk of the city court, his salary, powers and duties; for

the appointment .of an acting jiidge in case of sickness, absence

from the city, disability, or inability to act of the city judge ; and

the appointment of a new city judge in the event of the death or

removal of the incumbent of the office. Id. sections, 1, 2, 4, 5, 17,

19, 21. Laws 1911, chapter 654; -Laws 1911, chapter 685.

All peace officers of the county of Dutchess and police officers of

the city of Poughkeepsie are authorized and empowered to serve

all and any mandates, warrants, or processes issued by the city

judge, or city court, or acting city judge, and such police officers

are invested with the same authority as constables of a town for

all purposes, and such police and peace officers are not entitled

to fees for services. These fees belong to the city of Poughkeep-

sie. It is made the duty of the police board to appoint some
intelligent and experienced person or persons connected with the

police force to attend the city court, who shall, to such extent as the

rules of the city judge may reasonably require, aid in bringing

facts before the city judge in criminal proceedings pending in that

court. Id. Section 18.

The statute creates a court, provides that the city court shall

have jurisdiction in civil actions ani proceedings therein enumer-
ated and when the sum claimed does not exceed $300., and specifies

actions wherein the city court shall have no civil jurisdiction.

The act also provides for the general practice and procedure be-

fore the court for the opening and vacating its judgments, for the:

punishment of contempts, costs, and fees, and for appeals from,

the judgments of the court.

The City Couet of The City of Eensselaee.

By chapter 481, of the laws of 1913, the charter of the City
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of Rensselaer was completely revised and amended. This act

provides for a local court of civil and criminal jurisdiction, known
as the city court of the city of Rensselaer, having a city judge,

who shall hold ofBce for a term of two years, and whose annual

salary shall be $900. a year. The court has civil jurisdiction over

the actions and proceedings specified in the act, wherein the sum
claimed does not exceed $300., together with civil jurisdiction over

all summary proceedings arising within the city. It has the same
jurisdiction over the persons of defendants as is now possessed by

justices courts of towns, and judgments of said court shall be in

all respects the same as judgments entered by a justice of the

peace of towns, except as in the act provided. The act also pro-

vides for the forms and procedTire and practice before the courts

and fixes the fees, which are the same as in justices courts of

towns. Appeals may be taken from this court to the county court

from any judgments rendered therein, in the same manner as

judgments rendered by justices of the peace. The court has power

to punish for contempts committed in its presence, and may im-

pose additional costs in certain actions where the judgments exceed

$50. or more. The city judge has criminal jurisdiction within the

city as in the act provided, with power to take bail for all per-

sons charged with crime before him in cases of misdemeanor, and

in all cases of felony, where the imprisonment cannot exceed five

years.

Municipal Court of the City of Rochestee.

The charter of the city of Rochester was wholly revised by chap-

ter 755 of the laws of 1907, and the former court of local civil

jurisdiction, known as the municipal court of the city of Rochester

was continued. The court has three judges, and has jurisdiction

in civil actions and proceedings and in criminal proceedings, as pro-

vided in said act, where the sum claimed does not exceed $2000,

exclusive of costs. The court also has jurisdiction of summary pro-

ceedings, to recover possession of real property, and the act pro-

vides for the process and pleadings in actions brought in the court

and fixes the amount of the costs and fees, which must be included

in judgments entered by the court. The act provides that all of

the provisions of chapter 19, Title 5 of chapter 20 of the Code of

Civil Procedure, excluding section 3063 and chapter 19 of article

3, of title 8 of chapter 19, and titles 10 and 11, chapter 19, shall

apply to this court or the judges thereof, ^vhere not inconsistent
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with the act. This act has been amended as follows : Laws of 1908,

chapter 309; laws of 1910, chapter 170, laws of 1911, chapter 74.

The judges of the court are elected for terms of two years, and by

chapter 74 of the laws of 1911, each receive an annual salary of

$3000. The court has a clerk, two deputy clerks, each of who must

be a stenographer. In addition to this court, there is a local court

of criminal jurisdiction, known as the police court, held by the

police justice of the city of Rochester, and in the absence or inabil-

ity of the police justice or in case of vacancy in the office there-

of, either of the judges of the municipal Court must perform the

duties of the police justice, and either of the judges of the munic-

ipal court may issue a criminal warrant on due complaint, for the

arrest of any person charged with crime committed within the city

of Rochester. Such warrant must be signed by the judge hearing

the complaint, and made returnable before the Police Justice or

Police Court.

The City Court of the City of Rome.

The charter of the City of Rome was revised by chapter 650 of

Laws of 1904, and title XIV. of said act provides for a City

Court of civil and criminal jurisdiction, to be denominated the

City Court of Rome, having a city judge who shall be the judge

of the City Court, and a special city judge to act in case of the

absence or disability of the city judge. The court shall be open
for the transaction of business every day in the year, except Sun-
days and legal holidays, and on Sundays the court may be held

for such purposes as are provided by law. The city judge re-

ceives a salary of $2000 per year, and has the power to appoint

a clerk, who shall be a stenographer, and a special city judge
while so acting, shall receive the same compensation, as the city

Judge, but the compensation of both shall not exceed $2000 per
year. The jurisdiction of the court in civil actions, of which it

has jurisdiction is limited to actions where the sum claimed does

not exceed $500. The process and all mandates of the court may
be issued by the city judge, the special city judge, or by the clerk

of the court, and the proceedings thereunder and the practice and
procedure in the court, shall be the same as in courts of justices of
the peace in towns, and in Courts of Special Sessions except as
otherwise provided by that act. The city judge has power to estab-

lish rules and practice for the city court, and appeals may be taken
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to the County Court of Oneida County, from judgments rendered

in said City Court, the same as from judgments rendered by jus-

tices of the peace. The act provides for costs to be awarded, for

the payment of the fees, and further provides, that in case of the

inability or absence of the city judge and special city judge, the

city attorney shall act as city judge, during such absence or

disability or disqualification. The city judge, has the same

power as justices of the peace now have, in all criminal

actions and proceedings, and in all special proceedings, of a

criminal nature arising within the boundaries of Home. The
charter of the city of Rome as affecting the city court was

further amended by chapter 468 of the laws of 1905, relat-

ing to fees and costs upon the entry of judgments in said

court, and by chapter 651 of the Laws of 1906, relative to the

violation of city ordinances.

Chapter 393 of the Laws of 1908 provides for the election of

justices of the peace, within the city of Kome, who shall have

the same territorial jurisdiction, as justices of the peace of the

several towns of this State, but nothing contained in said act shall

be construed as limiting, changing, modifying, abrogating, or re-

pealing any of the powers and duties conferred upon the city court

of the city of Eome, or upon the City Judge by the charter of the

city of Eome, and all of the provisions of said charter or of the

amendments thereto relating to the city court and city judge re-

main unimpaired by the provisions of the last mentioned statute.

Chapter 703 of the Laws of 1911, provides that the city judge

and special city judge shall hold their offices for terms of four

years each.

The City Court of Salamaitca.

The city of Salamanca was incorporated by chapter 507 of the

Laws of 1913. Title XIII. of said act provides that there shall

be a city court of civil and criminal jurisdiction, to be known as

the City court of Salamanca, having a city judge who shall be the

judge of the court. The court has civil jurisdiction in such ac-

tions and proceedings, as are provided by the act, where the sum

claimed does not exceed $500. The city judge has jurisdiction

in all criminal actions and proceedings on account of offenses

committed within the city, and shall have all the jurisdiction and

authority which a justice of the peace of a town would have,
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and has all the powers conferred upon courts of Special Sessions.

The act also provides for the cost and fees which may be award-

ed, and for the process, practice, and appeals from judgments of

the court, and authorizes the city judge to make rules to govern

the practice and procedure of the court. The term of the city

judge is fixed at two years, and his annual salary is $800 per

year.

The City Court of the City of Saeatoga Springs.

The city of Saratoga Springs was incorporated by chapter 229

of the Laws of 1915, and the charter provides, in title VI. thereof

for a local court of civil and criminal jurisdiction, to be known

as the City Court of the City of Saratoga Springs, having the jur-

isdiction and powers within the said city, of justices of the peace

in towns. The judge of said court, shall be a magistrate, and shall

have been an attorney and counsellor at law, and a resident of

said city for at least five years, and his term of office shall be

four years. The city judge shall receive a salary of $1800. per

year, and he shall hold court in said city on every business day,

except Sundays and legal holidays. He may charge the same fees

as a justice of the peace in towns are entitled to charge, and must

pay over the same on the first day of every month to the Commis-
sioner of Finances. The act also provides for the process and

mandates and judgments of the city court, for appeals therefrom,

and provides that all provisions of law applicable to justices of

the peace of towns shall apply to the city court and the judge

thereof, except as qualified by the act.

The City Court of Schenectady.

By chapter 371 of the Laws of 1903 all former acts relating

to the city of Schenectady were consolidated and amended. Title

XIV. of said act, provides that the city court of Schenectady, as

it then existed shall be continued as a court of record of civil

jurisdiction with the jurisdiction and powers conferred by said

act. The city judge shall be the judge of said court. In the absence

or inability of the city judge, or in case of a vacancy in his office,

until such vacancy is filled, the police justice of the city of Schen-

ectady shall have the powers and perform the duties as such city

judge. The city court has a seal and possesses the same powers
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and jurisdiction as justices of the peace, and in addition has

jurisdiction to try and determine actions, where the sum claimed

does not exceed $500, and in a matter of account where the sum
total of the accounts of bothparties does not exceed $1000. The
act provides for the jurisdiction of the court, the form of its pro-

cess, its service and return', for the practice and proceedings and

pleadings in said court, and for the costs and fees. In the absence

or inability of the police justice or in case of a vacancy in this

office, until such vacancy is iilled, the city judge shall have the

powers and perform the duties of the police justice. The term of

olEce of the city judge, and of the police justice is four years.

The salary of the city judge and of the police justice was fixed

by said act at $1500. per year each. This act was amended by

chapter 305 of the laws of 1907 relating to the form of the proc-

ess of said court, and its service and return, and by chapter 756

of the Laws of 1907, the salary of the city judge was fixed at

$2500.per annum.

Chapter 59 of the Laws of 1908 authorizes the city judge to

appoint a clerk for the city court, who shall be a stenographer and

act as such for said court, who shall receive a salary to be fixed

by the Board of Estimate and Apportionment of the city. This

act also amends former acts relative to the forms of process, pract-

ice and pleadings before the court.

Chapter 358 of the Laws of 1909 provides that in the case of

the concurrent absence or inability of the city jvidge and the police

justice, the mayor shall appoint some qualified attorney, to be desig-

nated as acting police justice and city judge, to perform the

duties of these officers, while such concurrent absence or inability

so continues.

Chapter 123 of the Laws of 1914, amends chapter 756 of the

Laws of 1907 in relation to the form of summons and of the

service of process, and as to the attendance of witnesses before the

city court.

The Municipal Couet of the City of Steacuse.

Chapter 520 of the Laws of 1906 entitled "An act in relation

to the Municipal Court of the City of Syracuse" continues the

city court with the jurisdiction and powers as provided in that act.

There are two judges of the court, who hold office for the term

of six years, and the judges of said court are authorized and em-
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powered to solemnize marriages, and take oaths, and acknowledg-

ments, with the same force and effect, as a justice of the peace.

'No person shall be eligible to the office of the judge of said court,

unless he be a resident elector of the city of Syracuse, and has

been an attorney and counsellor at law of the State of ISTew York

for three years. The jurisdiction of the court is limited to the

actions and proceedings over which it has jurisdiction, where the

amount claimed does not exceed $1000. This act provides that

the court shall have jurisdiction co-extensive with the county of

Onondaga and provides for the process, pleadings and practice

before the court, authorizing the judges thereof to make rules of

practice, and provides for costs, the entry of its judgments, and

for the appeals therefrom. Either judge of said court in the

absence from the city or disability of the police justice of the said

city, may exercise the powers and discharge the duties of said

police justice, as prescribed by law.

The City Coukt of the City of Tonawanda.

The several acts relative to the City of Tonawanda were revised

and consolidated by chapter 357 of the Laws of 1905. Chapter

XI. of said act provides for a City Court of civil and criminal

jurisdiction, having a city judge, who shall be the judge of said

court, and shall be a justice of the peace within said city, and

shall possess all the jurisdiction, power and authority, as is or

may be vested in justices of the peace of towns. The city judge

shall also be an attorney and counsellor at law of this State. The
jurisdiction of the court is limited to actions where the sum claim-

ed does not exceed $500. The city judge shall be elected for the

term of four years and shall receive a salary of $1000. per year.

This act provides for the process, practice before the court, and

for appeals from its judgments, and for the costs and fees in

civil actions, and proceedings. This act was amended by chapter

304 of the laws of 1906, relative to the jurisdiction of the court

in criminal cases, and by chapter 410 of the laws of 1906 relative

to the salary of the city judge.

The City Court of Teoy.

By the provisions of chapter 259 of the Laws of 1900, as amend-
ed by Chapter 674 of the Laws of 1901, the former justice's court
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of the city of Troy was changed to the city court of the city of

Troy, and that act prescribes the manner of the appointment of

the clerk and marshal of the court and regulates the practice in

said court. The court has two judges having an official term of

four years each, and to be eligible to election to said office, the

person must be an elector of the city and an attorney of the Su-

preme Court in this state for five years. The court is held at the

place prescribed by the common council, and is held by one of the

judges of the city court, and may be held in two parts or divisions

at the same time. By chapter 647 of the Laws of 1915, the city

court as heretofore created and established was continued and

made a court of record. The jurisdiction of the court is limited

to actions as provided in the act, where the amount claimed does

not exceed $1000, exclusive of interest and costs. The act of 1915

provides for the process and the service thereof and for the rules

and practice of the Court. Appeals from the judgments of the

court may be taken to the County Court of Rensselaer County.

The court has power to award costs as provided in the act of 1915.

Each of the judges shall receive an annual salary to be fixed by the

Board of Estimate and Apportionment, which shall not be less than

$1200. The judges of the court shall appoint a clerk, and such

other subordinates as the Board of Estimate and Apportionment

may prescribe, and the duties of the clerk, and of the marshals and

court officers are provided and defined by said act. This act took

effect July first, 1915, and repeals chapter 259, of the laws of

1900, sections one to twenty-four inclusive, and all of chapter 674

of the Laws of 1901, relating to said court.

The City Court of the City of Meghanicville.

The city of Mechanicville was incorporated by the provisions

of Chapter 170 of the Laws of 1915. Title VI. of said act pro-

vides for a local court of civil and criminal jurisdiction to be

known as the City Court of the City of Mechanicville, which court

has the jurisdiction and powers within the said city, of a justice

of the peace in towns. The judge of said court is appointed by the

common council and holds office for a term of two years. He shall

be a magistrate and shall act in all criminal actions and proceed-

ings, on account of offenses committed or charged to have been

committed within the said city. The city court and the city judge

shall respectively possess and exercise all the powers conferred



3088 CITY COURTS OF THE STATE.

upon Courts of Special Sessions and justices of the peace, acting as

magistrates. Courts shall be held on every day in the year, except

Sundays and legal holidays. The act also provides for a clerk

of the city court, and defines his powers and duties, and directs

that process and mandates of the city court, and service thereof

and proceedings thereunder, shall be the same as before justices

of the peace, and in courts of justices- of the peace in towns, except

as otherwise provided in the act. In all contested civil cases, the

successful party shall be entitled to $5.00 costs, besides his dis-

bursements, in which case the limitations as to the amount to be

awarded as costs in justice's courts shall not apply. Appeals

may be taken from judgments of the city court and special pro-

ceedings before the judge, to the County Court of Saratoga Coun-

ty.

The City Couet of Utica.

By chapter 103 of the Laws of 1882, the Recorder's Court of

Utica was abolished, depriving justices of the peace of that city

of all power and jurisdiction within the city, and establishing a

local court of record of civil and criminal jurisdiction, to be

known as the City Court of Utica, Laws of 1882 chapter 103.

This act was amended by chapter 352 of the Laws of 1882 ; by
chapter 60 of the Laws of 1888 ; by chapter 154 of the Laws of

1889 ; by chapter 11 of the Laws of 1893 ; by chapter 158 of the

Laws of 1894, and by chapter 146 of the Laws of 1908. The of-

fices of the city judge of Utica, special city judge of Utica, and
clerk and deputy clerk of the city court of Utica, and their powers
and duties and liabilities were stated and defined in said acts.

No person is eligible to the office of city judge or special city

judge unless he is a resident elector of the city of Utica, and has

been a regularly admitted attorney in the Supreme Court of the

State of New York. The court has a seal, and the city judge and
special city judge possess within the city of Utica, all the powers
and jurisdiction in civil and criminal matters formerly possessed

and exercised by justices of the peace and by the Eecorder of Utica.

The court is opened for business daily, Sundays, and holidays ex-

cepted; and the city judge and special city judge may hold sepa-

rate terms of court at the same time in separate rooms, for the dis-

position of the business before the Court. The process, pleadings

and procedure are defined by the act of 1882 and are governed in
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all civil matters by the provisions of tlie Code of Civil Procedure,

relating to justice's courts, except as otherwise provided, except

that section 2893 of the Code, which requires a justice to wait one

hour after the time specified in process for its return, and section

2959 of that act relating to adjournments upon motion of the jus-

tice apply to this Court, and the court may adjourn any case com-

ing before it on its own motion, not exceeding ninety days. The
city judge has power to make rules of practice governing the pro-

ceedings in his court not in conflict of the law or with the genera]

rules of the Supreme Court or of the County Court of Oneida

County. The statute provides that jury trials may be had in the

City Court of Utica, as in courts of justice of the peace.

The City Couet of Wateetown.

The City Court of Wat-ertown was established by chapter Y60 of

the Laws of 1897, and provided for a local court of civil and

criminal jurisdiction, having a city judge, l^o person shall be

eligible to the office of city judge, unless he be a regularly ad-

mitted attorney of the Supreme Court, of at least five years stand-

ing. By chapter 500, of the Laws of 1910, the salary of the city

judge was fixed at $2000 per year. The city judge shall hold

office for a period of six years, and shall be elected by the electors

of the city of Watertown. This act was amended by chapter 399

of the Laws of 1903, which amendment provides for the form of

the process of the Court, and confers upon the city judge, the

same powers as justices of the peace now have or which may here-

after be conferred upon them, in criminal actions and proceedings

within said city. By chapter 515 of the Laws of 1900, chapter

760 of the Laws of 1897, is amended so as to provide for the costs,

which may be taxed in civil actions and proceedings before the

court.

The City Couet of Wateevlibt.

The charter of the city of Watervliet was completely revised by

chapter 184 of the Laws of 1911. This act provides that there

shall be a city court, having civil and criminal jurisdiction, as in

this act provided. The Eecorder of the city of Watervliet shall

be known, after the passage of this act, as the City Judge, and

who shall be the judge of the city court during the remainder of

194
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the term for which he was elected, and the city judge to be elected

under the provisions of this act, shall be the judge of said court.

The city judge shall be elected for a term of two years, and shall

be an attorney and counsellor of the Supreme Court of the State

of New York, and a resident elector of the city of Watervliet. The
act provides for the appointment of an acting city judge in case

of absence, or inability to act, of the city judge, who must possess

the same qualifications as the city judge. The city court shall

be open for civil business every day, except Sundays and holidays.

The jurisdiction of the court in actions which by said act may be

brought in this court, is limited to actions or proceedings where

the sum claimed does not exceed $500. The forms, procedure and

fees are the same as in justices courts. The act also provides

that the city judge may from time to time establish rules of prac-

tice for the city court, and also provides for appeals to the County
Court from judgments rendered in the city court, for the opening

of defaults, and for costs and fees in proceedings before the court.

The city judge has jurisdiction to issue criminal process, as de-

fined in the act, and shall also possess the powers and perform the

duties of justices of the peace within said city, in the special

cases defined in the act. He shall also possess all the powers of the

Police Justice to conduct proceedings with respect to vagrants,

disorderly persons, and such other matters as are conferred by the

act. In criminal proceedings, the provisions of the Code of Crim-
inal Procedure, relating to procedure in police courts shall apply
to the proceedings in the city court of Watervliet, or before the

city judge. Trials by jury may be had in the city court, or be-

fore the city judge, where the right to trial by jury is secured to

the defendant by the general laws of the state. This act was
amended by chapter 423 of the Laws of 1912, which provides that
the salary of the city judge shall be $1500 a year. Chapter 675
of the Laws of 1915 further amends the charter by providing that
no person shall be eligible to the ofiice of judge of the city court,

unless he has been admitted as an attorney and counsellor of the
State of ISTew York, and has had at least two years active practice
in his profession.

The City Couet of Yonkees,

By chapter 452 of the Laws of 1908, all general laws relating
to the government of the city of Yonkers, were revised and con-
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solidated. The city court of Yonkers was continued by said act,

having a city judge, who shall be the judge of the city court and
also judge of the Court of Special Sessions, and as judge of said

Court of Special Sessions he shall have jurisdiction exclusive of

any justice of the peace within the limits of the city, to issue all

criminal process which any single justice or two justices of the

peace in towns are empowered to issue. The term of office of the

city judge shall be six years, and the term of office of the justice of

the peace of the city, of which there the four, shall be four years.

The city judge shall be an attorney of the Supreme Court of the

State of New York, and shall continue a, resident of the city of

Yonkers, during his whole term of office. The mayor of the city

of Yonkers may designate in vwiting, to be filed with the city

clerk, an acting city judge, who shall act only in case of illness,

absence from the city, or disability or inability of the city judge

to act, and such designation may be revoked by the mayor at will.

The justice of the peace of the city of Yonkers, shall have all the

powers and jurisdiction and discharge the duties and be entitled

to the fees and compensations, of justices of the peace of the sev-

eral towns in this state, except that no justice of the peace within

the city of Yonkers, shall have any criminal jurisdiction. The
city clerk's office shall be substituted in place of the town clerk's

office, in all proceedings and matters connected with justices of the

peace.

EeCOEDEe's CoTIET OB" THE CiTT OE LiTTLE FaLLS.

The city of Little Falls was incorporated under the provision of

chapter 565 of the laws of 1895. The act of incorporation provides

that there shall be elected in the city, a recorder whose term of of-

fice shall be four years, and whose annual salary shall be $900,

and two justices of the peace, the term of office of each of whom
shall be four years, and who shall be entitled to the same compensa-

tion for their services, as justices of the peace of a town are entitled

to receive for like services. The justices of the peace shall have the

same powers, duties and jurisdiction and be subject to the same lia-

bilities as if the city of Little Falls were a town in the county of

Herkimer, and they were the justices of the peace thereof, except

that they shall have no jurisdiction in any criminal action, or

special proceeding of a criminal nature for or on account of any

offenses committed or charged to have be(3n committed within the
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city, except as herein provided in case of the absence or disability

of the recorder. The recorder shall possess all of the jurisdiction,

power and authority and be subject to the same requirements and

duties in all respects in both civil and criminal proceedings, as are

or may be by law vested in justices of the peace of towns, together

with such other powers and duties, as are conferred upon him by

this act. His court is known as the recorder's court of Little Falls.

• The Eecoedee's Coukt of OoDENSBUEa.

The city of Ogdensburg was incorporated by chapter 87 of the

Laws of 1868, and provides for a local court, known as the Ee-

corder's Court, and for the election of the city recorder, who shall

hold office for two years, and who shall, within the territorial lim-

its of the city of Ogdensburg, have the same power and jurisdiction

in criminal cases, and shall be subject to the same duties and lia-

bilities, as justices of the peace in towns, and, except as in this act

provided, shall have jurisdiction, exclusive of all justices of the

peace, in all civil and criminal cases, suits, actions and proceedings,

for the violation of, or arising under, the city charter. He shall

have no jurisdiction, except as conferred by section 66 of the act

to try civil actions, such actions being within the jurisdiction of

the justices of the peace of the town of Oswegatchie. By the provi-

sions of chapter 87 of the laws of 1893, the recorder receives

an annual salary not to exceed $500. per annum, and said act fur-

ther provides, that in the case of absence or disability of the re-

corder, any justice of the peace of the town of Oswegatchie may
be designated to act in his stead. This act was further amended
by chapter 395 of the laws of 1894.

ADDEITDA.

The following acts were passed by the Legislature of 1915, re-

lating to the City Courts of the State, which have been received

too late to be included in the foregoing matter, relative to the local

courts of the cities of the State.

Buffalo—Chapter 188, Laws of 1915 ; relative to transcripts

of judgments.

CoHOEs—Chapter 130 of the Laws of 1915, entitled "An act

to revise the charter of the City of Cohoes generally." This act

amends all previous acts relative to the City Court of Cohoes.
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Ithaca—Chapter 572 of the Laws of 1915, relative to the City

Judge.

Fulton—Chapter 610 of the Laws of 1915, relative to the com-

pensation of the City Judge.

Ithaca—Chapter 572 of the Laws of 1915, relative to the City

Judge.

Kingston—Chapter 611 of the Laws of 1915, relative to the

City Court of Kingston and defining its jurisdiction and powers.

Mt. Veknon—Chapter 612 of the Laws of 1915, relative to

additional powers of the acting City Judge and abolishing the office

of justice of Peace, after December, 31st, 1915.

Glean—Chapter 535 of the Laws of 1915, "An act to consoli-

date and revise the several acts relative to the City of Glean ; rela-

tive to Local Courts."

Plattsbueg—Chapter 583 of the Laws of 1915, relative to the

salary of the City Judge.

Rensselaer—Chapter 69 of the Laws of 1915, "An act to re-

vise the charter of the City of Eensselaer generally; relative to

the local courts."
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Jurat 2328
Jurat and venue must correspond as to place of verification . . 2323, 2328
Statement of the name, etc., of the person sworn in the body of the

affidavit 2325
Effect of failure to state the name in body of the affidavit 2325
Statement of the facts supporting the object sought 2325
Statement of conclusions insuSicient 2326
Statements upon information and belief 2326
Stating source of information and grounds of belief 2326
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AFFIDAVIT— (Continued) : Page
Statement of facts within the knowledge of deponent 2325, 2326

Signature of deponent and effect of omission to sign 2328

Before whom the affidavit may be taken 2328

What is meant by showing facts "to the satisfaction of the justice" 2329

Orders made or process issued without the required affidavit .... 2330

Of facts showing want of jurisdiction of the person 2244

Warrant of attachment issued without an affidavit supporting it . . 2246

Impeaching return of constable 2357

In support of application for an order of arrest 2369

Upon motion for discharge from arrest 2381

Requisites of affidavit on application for attachment against property 2399

In support of motion to vacate an attachment 2425

In opposition to motion to vacate attachment 2427

To obtain requisition in replevin 2432

Of surety in undertaking 2445

To obtain return of property replevied 2446

Of claim of third person to property replevied 2450

Of authority to appear for a party 2469

That the justice is a material witness for defendant 2476

On plaintiff's motion for an adjournment 2557

On defendant's motion for an adjournment 2561

On defendant's second application for an adjournment 2567

For attachment against defaulting witness 2586

On application that a fine be imposed upon a witness 2593

Of service of a notice of application for a commission 2601

For a coinmission to take testimony 2602

To accompany a confession of judgment 2775

Fees for taking an affidavit 2786

To procure discharge of judgment debtor from jail 2838

Of service of notice of acceptance of offer of judgment on appeal . . 2883

For a further or amended return 2899, 2904

Service of the affidavit 2904, 2905

To oppose motion for an amended return 2907

Serving affidavits excusing default 2916, 2917

Requisites of affidavit excusing default 2916, 2917

Sufficiency of such affidavits 2917-2922

Presenting the substance on the hearing 2930

Reading answering affidavits 2922, 2930

Weighing conflicting affidavits 2930, 2931

Assigning error in fact 2923, 2934

Of jurors, received to support, but not to impeach verdict 2926

AFFIRMANCE:
Judgment on 2957

AGENT:
May sue without joining principal 2280

When an action must be brought by the agent 2280

Liability to arrest 2361



3098 INDEX.

AMENDMENTS: Page

Power and duty of the court to permit amendment 2853

Of process generally 2319

Of a summons 2319

Of a warrant of attachment 2321

Of pleadings 2854

Of the pleading demurred to 2345, 2855

Of proceedings to take or perfect an appeal 2864

Of a notice of appeal 2869

Compelling amendment of the return on appeal 2898

Of pleadings on appeal for a new trial 2940

ANSWER:
To verified complaint 2548, 2549

Demurrer to such answer 2551

When to be interposed 2528

What may be set up by way of answer 2529

Denials 2529

Counterclaims 2530

Demand of judgment 2532

Of title to land 2532

Justice has no jurisdiction of action involving title to land .

.

2252

When the title to land is in question 2254

Proceedings where the defendant pleads title 2533

Undertaking by the defendant 2533

Where the defense is interposed as to one cause of action only 2535

When the plea may be interposed 2536

Form of answer of title 2537

Demurrer to the answer of the defendant 2539

In summary proceedings 2986

Forms of answers 3048

APFEAZ,:
The only mode of reviewing judgments of jiistices of the peace. . .

.

2857

Two classes of appeal recognized by the Code 2857
No inherent right to appeal 2858
Who may appeal 2858

A party only can appeal 2858
By one of several parties plaintiff or defendant 2858
By the party in whose favor the judgment was recovered .... 2858
Both parties may appeal from the same judgment 2858
Where a party was sued by a fictitious name 2860

From what judgment or orders an appeal may be taken 2860
From judgment of nonsuit 2860
From judgment rendered without jurisdiction 2861
From a judgment rendered in an action not litigated 2861
From judgment in action to foreclose mechanic's lien 2862
From orders in special proceeding 2862

Must be taken to the County Court 2862
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APPEAL— (Continued): Page
Time within which the appeal must be taken 2862

Time cannot be extended 2863

Appeals not taken in time 2863

Notice of judgment to limit time to appeal 2864

How taken and perfected 2864

Payment of costs below and fee for return 2865

Remedy for omission to pay coats and fee 2865

Serving copy undertaking, etc., on appeal for new trial .... 2866

Remedy for neglect to serve copy undertaking, etc 2866

Where the appeal is from orders in proceedings against estrays 2867

2868

Where the appeal is from a final order In summary proceedings 2868

Where the appeal is from judgment in action to foreclose lien. . 2868

Notice of appeal and its service 2868

Requisites of the notice 2868

Amendment of the notice 2869

Service of the notice 2870

Curing defects in service 2871

Security on appeal 2872

When security is required 2866, 2872

Staying execution on appeal 2872

Requisites of the undertaking 2872, 2873

Notice of delivery of the undertaking 2874

Serving copy undertaking and notice of delivery .* 2874

Proceedings to stay execution already issued 2875

Proceedings where service cannot be made upon the justice . . 2875

Notice of filing with the county clerk 2876

No stay until statute is complied with 2876

Levy not discharged by the stay 2876

Setting aside levy 2876

In proceedings against estrays 2877, 2878, 2879

In summary proceedings 2879

Proceedings by respondent on receipt of notice and undertaking .... 2879

Notice of exception to appellant's sureties 2880

Justification of sureties 2880

Proceedings where there is no allowance of the sureties 2880

Dismissal of appeal for procuring allowance of insolvent surety 2881

Stipulation for reversal and proceedings thereon 2882

Oflfer of judgment and proceedings thereon 2883

The return on appeal 2887

Fee for return 2887

No fee, no return 2865, 2887

Time within which the return must be made 2887

Where the justice has gone out of office 2887

Where justice has left the county 2887

The contents of the return on appeal for a new trial 2888

Contents of the return in other cases 2888

General requisites of the return 2888-2892

By whom the return should be drawn 2892

193
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APPEAI*— (Continued) :

The return on appeal— ( Continued ) ; Page

Forms of returns 2896

Conclusiveness of the return 2898

Compelling a return, or further or amended return 2898

Remedy for neglect on part of justice 2899

Motion for amended return 2899, 2904

Affidavits in support of the application 2905

Notice of the motion 2906

Affidavits opposing the application 2907

The order for an amended return 2909, 2910

Service of certified copy order and notice of entry 2910

Requiring justice to pay costs of the motion 2904

The amended return 2910

Serving notice of trial or argument 2912

Putting the cause on the calendar 2914

The note of issue 2914

Proceedings where party made default below 2915

Proof required on the part of the appellant 2916

Service of affidavits and notice 2917

What will be deemed a sufficient excuse 2817

When the appellant is not entitled to relief from default .... 2920

Proof that injustice has been done the appellant 2922

Assigning errors in fact 2923

What is intended by "error in fact" 2924

Matters constituting error in fact 2924, 2925

Mode of presenting the errors 2926

Preparation for new trial in the appellate court 2926

Hearing in the County Court upon the return 2927

Papers on which the appeal will be heard 2927

Argument of the cause on the return 2928

Furnishing the court with points 2928

Questions determined on the hearing 2930

Relief from default in the court below 2930

Practice on such appeal 2930

Weighing conflicting affidavits 2930

Terms imposed upon opening default 2932

Failure to comply with conditions upon which default was
opened 2933

Order for a new trial in justice's court 2933

Hearing and decision of appeal founded upon error in fact 2934
Practice on the hearing 2934

Cross-appeals 2935
New trial in the appellate court 2936

Right of the appellant to a new trial 2936
Motion to transfer the cause from the trial to the law calandar 2937
Motion to dismiss appeal taken by appellant in default 2938
Cannot be had on appeal from judgment in summary proceeding 2938
Where the sum total of accounts exceed $400 2938, 2939
Outlines of practice upon a new trial 2939



INDEX. 3101

APPEAI^( Continued) :

New trial in tlie Appellate Courb— ( Continued ) : Page

Passing upon questions raised below 2939

Where questions of title are involved 2940

Pleadings in the court below used on the new trial 2940

Amendment of pleadings upon the appeal 2940

Reference of the issues by consent 2941

Motion for new trial by the unsuccessful party 2941

Judgment on appeal 2942

After new trial in the appellate court 2942

Where a new trial is not demanded 2942

Reversal of a judgment against the weight of evidence 2942

Affirmance or reversal in whole or in part 2943

Conditional order of reversal 2944

Reversal as to any or all the parties 2946

Judgment of reversal by default prohibited 2946

Judgment of affirmance by default 2946

Court will not reverse where there is a conflict of evidence .... 2947

Reversal upon the fact 2948

Reversal on the law 2948

Reversal of judgment rendered on a verdict 2948

Reversal for error in procedure 2948

Objections first taken on the argument 2688, 2950

Admission of illegal or incompetent evidence below 2684, 2952

Objections which go to the jurisdiction 26§7

Exclusion of legal and competent evidence 2687, 2952

Intendments by the appellate court 2952

Restitution on appeal 2954

Form of the judgment on appeal 2956

Judgment on oflfer 2956

Judgment of affirmance 2957

Judgment of reversal 2959

Judgment where a new trial has been had 2960

The judgment-roll 2960

Costs upon appeal 2962

When the appeal is heard upon the return 2962

After a new trial and no offer of judgment 2963

After a new trial and unaccepted oflfer of judgment 2965

Taxation of costs 2968

APPEAKANCE:
What is meant by appearance 2459

Mere presence in courtroom is not an appearance 2241, 2459

May be general or special 2459

Special appearance on motion to vacate attachment 2427

General appearance to object to jurisdiction 2241

General appearance after special appearance to object 2459

Voluntary appearance and joining issue gives jurisdiction . . 2240, 2333

By defendant under arrest 2241, 2460

Waiver of objections by general appearance 2242, 2460
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APPEARANCE— (Continued) :
Page

Unauthorized appearance will not give jurisdiction 2240

When to appear ^'^^^

Effect of nonappearance of the justice 24bl

Failure of the plaintiff to appear in time 2463

Proceedings where defendant makes default in appearing or plead-

ing 2464

Rights of defendant appearing after trial commenced 2465

Appearance on the adjourned day but not on the return day 2466

When an appearance will be too late 2466

By party of full age ,
• 2467

By infants 2467

By married women 2467

By idiots, lunatics, and persons of unsound mind 2467

By attorney 2467

Proof of attorney's authority to appear 2468

Party may appear by infant attorney 2471

Appearance by one attorney for both -parties 2471

APPBOVAL:
Of official bond of justice 2222

Of undertaking on behalf of plaintiff seeking order of arrest 2375

Of sureties in plaintiff's undertaking for attachment 2413

Of sureties in defendant's undertaking on attachment 2419

Of sureties in bond of claimant of property attached 2420

Of sureties in plaintiff's undertaking in replevin 2444

Of sureties in undertaking on appeal 2872

AKBITRATIONS :

Procedure and forms 3008

ARREST:
Nature of the remedy given by order of arrest 2360

Where a proper case is made, justice has no discretion to exercise 2360

2361

In what cases the order may issue 2361

As to the nature of the action 2361

As to residence, etc., of the parties 2362

In action to recover damages for fraud or deceit 2363

Liability of partner to arrest for fraud of copartner 2363

Liability of infant to arrest 2364

Attorneys, surgeons, public officers, and agents 2364

Of persons acting in a fiduciary capacity 2365

Of commission merchant, factor, etc 2366

Effect of joining several causes of action 2368

The application for an order of arrest 2369

When and how the application must be made 2369

Form and contents of the affidavit used on the application . . 2369

Undertaking required on the application 2372

The order of arrest 237C
Falls within the general term "Mandate" 2310
In a. proper case issues as a matter of riylit 2300, 2376
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ARREST— (Continued) :

The order of arrest— (Continued) : Page

Form and contents of the order 2376

How directed 2312

Execution and return of the order of arrest 2377

Serving summons and order and arresting the defendant. . 2377, 2378

Notifying the plaintiff 2378

Bringing the prisoner before the justice 2378

Time within which plaintiff must appear 2378

Proceedings when justice is absent or engaged 2382

Breaking into dwelling-house to make the arrest 2379

Proceedings upon return of the order 2383

Adjournment 2383

Keeping the defendant in custody 2384

Privilege from arrest 2384

Of a witness 2385

Of a party 2385

Of an officer of the court 2385

Of a member of the legislature 2386

Of canal officers and employees 2386

Of person belonging to State militia 2386

Discharge from arrest 2386

Grounds for discharge 2386

Mode of obtaining discharge by person privileged 2387

Motion for discharge where order issued in unauthorized case 2388

Where defendant was enticed within jurisdiction by fraud.. 2317

2394

Upon the defendant's giving statutory undertaking 2394

Proceedings after discharge from arrest 2395

ASSAULT:
Justice has no jurisdiction of action for assault 2251

ASSIGNEE:
Is the proper person to sue on assigned demand 2274

By colorable assignment without consideration may sue 2274

Joint demand cannot be assigned to several so as to authorize suit by

each 2274

For the benefit of creditors may sue alone 2274

Of claim for unliquidated damages may sue 2274

Assignee for benefit of creditors may sue in his individual character 2276

Complaint by assignee of insolvent debtor 2514

Complaint in tort by assignee 2527

ASSOCIATIONS:
Actions against joint-stock associations 2288

Action or proceeding against unincorporated association 2288
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ATTACHMENT: Page

Of property 2397

Nature of the remedy 2397

Law must be strictly complied with before an attachment can

issue 2398

Statute giving the remedy to be strictly construed 2398

Actions in which the warrant may be issued 2399

Affidavit to authorize the justice to issue the warrant 2400

Against property of foreign corporation or nonresidents 2400

Against property of domestic corporations 2402

Against property of a resident of this State 2402

Requisites of the affidavit 2404

Affidavit on information and belief 2404

Statement as to counterclaims : 2405

Statement of facts showing a cause of action 2406

Showing a right to recover a sum specified 2406

Showing intent to defraud 2408

Statements as to disposal of property by defendant 2408

Who may make the affidavit 2409

Facts may be stated in several affidavits 2409

Form of affidavit 2410

Security required before granting the warrant 2411

The warrant of attachment 2413

Is a mandate and governed by provisions as to mandates 2310

How directed 2312

When the issuing of the warrant is a matter of right .... 2413

Must be subscribed by the justice and recite the grounds 2413

Statement of the ground of attachment 2413

The direction to attach, etc 2414
Inserting amount of plaintiflf's demand 2414

Form of the warrant 2415

Execution of a warrant of attachment against property 2416

Property subject to attachment 2416

Making inventory 2417

Serving summons, inventory, and warrant 2349, 2417

Proceedings by defendant to obtain redelivery of property . . 2418

Defendant's undertaking to obtain return of the property 2419

Proceedings upon claim of property by a stranger 2420
Bond by claimant of property attached 2420
Delivery of the property to the claimant 2422

Action proceeds as if no claim had been made 2422

Action by plaintiff on the bond 2422
Judgment for plaintiff in action on the bond 2757
Action by defendant on the bond 2422

Return of the warrant 2423
Motion by defendant to vacate or modify warrant 2425

Grounds of the motion 2425
Justice may vacate attachment on his own motion 2425
The hearing of the motion 2426
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ATTACHMENT— (Continued) :

Motion by defendant to vacate or modify warrant— (Continued) : Page

Order vacating the warrant 2428

Effect of vacating the warrant 2429

Proceeding wliere the summons was not personally served .... 2429

Fees of justice for issuing warrant 2786

Fees of constable for levying 2788

Execution in case summons was not personally served 2794

Duration of the lien of an attachment 2824

Against defaulting juror 2637

Against justice for not making return on appeal 2899

Against defaulting witness 2586

Proof to authorize the warrant 2586

When the issuing of the warrant is a matter of right 2587

Form of the warrant 2588

Service of the warrant 2689

Return of the warrant 2589

Fees of the justice and constable 2589

Payment of the costs of the attachment 2589, 2784

Proceedings upon the return of the warrant 2590, 2591

Excusing nonattendance 2590

ATTORNEYS :

In justices' courts are mere agents or attorneys in fact .... 2224, 2467

When privileged from arrest 2384

Appearance by attorney 2467

Authority to appear, how conferred and proved 2468

Party may appear by infant attorney 2471

One attorney cannot regularly appear for both parties 2471

In what actions liable to arrest 2364

BILIi OF PARTICULARS:
Power of court to order 2523

Time of demand of bill 2523

Discretion of the justice in respect to granting the order 2523

Effect of failure to comply with the order 2524

BLANKS :

In process renders it void 2311

BOND:
Jurisdiction of justice in actions on bonds 2250

By claimant of property attached 2420

Fees of justice for drawing bond 2787

Levy upon, under execution 2816

Of indemnity to constable on claim of third person to property

levied on 2839, 2843

195



3106 INDEX.

BRIEF: Page

Preparation of brief to be used on the trial or argument 2926

BROKEK:
When liable to arrest 2366

CERTIFICATE:
By town clerk, of result of election for justices of the peace 2221

Of filing of official undertaking by the justice 2222

Of attorney, on application for leave to sue as a poor person 2300

Of constable, that papers served are copies 2418

Of constable, of apprehended resistance to execution of process .... 2315

Of commissioner to deposition taken before him 2611

Of mailing deposition 2612

CHALLENGES:
Objections to juror should be taken at earliest opportunity 2644

To the array or to individual jurors must be taken before jury is

sworn 2644

Objection to qualification of juror must be taken by challenge .... 2644

Kinds of challenge 2644

To the array 2644

To the polls 2644

Peremptory challenge 2644

For cause 2644

To the favor 2645

Principal challenge 2645

Grounds of challenge to the array 2645

Grounds of principal challenge 2645, 2646

Grounds of challenge for favor 2646

Mode of taking the challenge 2645, 2648

Time of making a challenge 2648

Order of challenging 2649

Exclusion of a competent juror is error 2650

Trial of the challenge 2650

Number of peremptory challenges 2650

Peremptory challenge a waiver of prior errors of the court 2651

CHARGE:

Justice may or may not charge the jury 2659

Errors in the charge 2659

CITY COURTS: (See names of cities.)

COMMISSION:
To take testimony 2600
When a commission may be issued 2600
Notice of application for a commission 2600
Service of the notice and proof of service 2601
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COMMISSION— (Continued) : Page
Affidavit in support of tlie application 2603

Practice on the motion , 2604

How far denial of the motion is discretionary 2603, 2604

To whom directed for execution 2604

Names of witnesses to be inserted in the commission 2604

Power of justice not limited as to territory, except as to his and ad-

joining county 2604

Form of commission to examine upon interrogatories 2604

Settlement of interrogatories 2605, 260i)

The interrogatories 2605

Reservation of objections to questions 2606

By consent of parties commission may issue without interrogatories 2607

Requisites of such commission 2009

Execution of the commission 2609

Subpoena to witnesses 2609

Form of deposition 2010

Parties may appear by counsel 2611

Examination of witnesses 2612

Certificate of commissioner to attach to deposition 2612

Return of commission, etc., to justice by mail 261

2

Reception of commission, etc., by justice and proceedings thereon.. 2612

Custody of the commission, etc., before trial 2612

The deposition as evidence 2612

Objections to competency of witnesses, etc 261.^

Party may decline to offer all or any of the deposition in evidence 2(il3

Costs allowed party where a commission has issued 2790

COMMON COUNTS:
Complaints on the common counts 2521

COMPLAINT: (See Pleading.)

Joinder of causes of action in the complaint 2485

General statutory provisions 2485

Joinder of causes of action on contract and in tort 2485

Joinder of causes of action on contract 2489

Joinder of causes of action for tort 2490

Causes joined must be consistent and require the same judgment 2490

Each cause of action must affect all the parties 2491

Remedy for misjoinder 2492

Splitting single causes of action, etc 2493

General rules of pleading 2496

The complaint, the first pleading in the cause 2513

The title of the cause and names of parties 2513

Alleging character in which the action is brought 2514

By assignee for benefit of creditors 2514

By administrator 2514

By infant suing by guardian ad litem 2515

On contract 2515

When to be special 2516
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COMPLAINT— (Continued) :

On contract— (Continued) :
Page

Pleading matters of inducement 2516

Alleging a consideration 2516

Statement of the agreement or promise 2517

Alleging performance by the plaintiff 2517

Alleging excuse for nonperformance 2518

Alleging a breach of the contract by the defendant 2518

Allegation of damage 2519

Demand of judgment 2519

Several counts separately stated 2520

Common counts still authorized 2520

In actions for torts 2524

Statement of the plaintiff's interest 2524

Allegations of motive or intent 2525, 2526

Facts stated showing defendant's acts were wrongful 2527

Allegations of knowledge in certain actions 2527

Complaint upon assigned demand 2527

Demand of judgment 2527

In replevin 2527

Demurrer to complaint 2542

For insufficiency, when sustained 2545

CONFESSION:
Judgment by confession 2775

Practice and procedure on confession of judgment 2775

CONSANGUINITY :

Defined 2265

Eelationship which disqualifies a justice 2265

CONSENT:
How far jurisdiction may be conferred by consent 2230

Cannot waive personal disqualification of justice 2268

Of special guardian to act as such 2306

CONSIDERATION :

Alleging consideration in action on contract 2501, 2516

CONSTABLE:
Not an "attendant" upon a justice's court 2224

When he must act in person in the execution of mandates ..2224, 2315

Prohibited from receiving other than fees for performance of duty . . 2225

Prohibited from buying demands for suit, etc 2225

Process is directed generally to any constable of the county 2312

Must serve mandate delivered to him for execution 2225, 2315
Not required to act before payment of fees 2315

If he apprehends resistance may deliver mandate to sheriff .... 2315
When protected in executing process 2316

Service of process in his own favor 2319, 2338, 2799
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CONSTABLE— (Continued) : Page

Justice may allow him to amend return to summons 2321

Service of summons by constable 2337

Rights as to serving summons in a dwelling 2338

Form and contents of his return of service of summons 2350

Defective return 2355

Impeaching return 2357

Execution of order of arrest 2376

Return of order of arrest 2378

Breaking into dwelling to execute order of arrest 2379

Taking defendant under arrest before justice * 2379

Notifying plaintiff of arrest of defendant 2378

Custody of defendant after arrest 2384

Execution of warrant of attachment 2416

Return to warrant of attachment 2349, 2423

Execution of requisition to replevy 2439

Power to break into a building to execute replevin process 2440

Indemnity to constable on claim to property replevied 2453

Protection of constable by process in replevin 2454

Return of constable to replevin process 2455

Proceedings by constable when justice is a material witness .... 2480

Service of subposna and return of service 2583, 2586

Execution of warrant of attachment against witness 2588

Return to warrant 2589i

Execution of warrant for arrest of witness 2593

Return to the warrant 2595

Service of a venire 2635

Return to the venire 2635

Taking charge of a jury, and constable's oath thereon 2667

Interference by constable with deliberations of jury 2669

Damages in actions against constable 2749

Fees of constable 2788

Effect of delivery of execution to constable 2800

Property to be levied on under execution 2815

The levy under execution 2819

Levy on property In a dwelling-house 2821

Disposition of the goods after the levy 2825

Rights and liabilities of the constable after the levy ....*. 2827

Sale of chattels by constable under execution 2829

Service of execution in action of replevin 2835

Service of execution against the person 2836

Proceedings by constable on claim of property by third person .... 2839

Bond of indemnity to constable 2843

Return of the execution 2847

Right of constable to fees for services on execution 2852

Service of warrant in proceedings for contempt 2696

CONSTRUCTION :

Of pleadings 2512

Of contracts giving liquidated damages 2728
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CONTEMPT: Page

Power of justice to punish for criminal contempt 2695

Person charged must have opportunity to be heard 2696

Warrant for the arrest of the accused 2696

Proceedings on return of warrant 2696

Record of conviction 2698

Warrant of commitment 2699

CONTRACT :

Damages in actions on contract 2700

ISfominal damages for breach in absence of proof of damage .... 2702

Remote and consequential damages 2703

In action for breach of contract 2707

Construction of stipulation for liquidated damages 2728

Jurisdiction of justice in action for breach 2250

Claims for breach of contract may be assigned 2277

Right of action upon contract by agent 2280

Liability on contract by agent 2287

Attachment against property in action for breach
,

2399

Joinder of causes of action on contract 2489

Complaints on contract 2515

No order of arrest in action upon contract 2363

CONVERSION:
Order of arrest in action for conversion 2361, 2364

Attachment may issue in action for conversion 2399

Alleging a conversion 2493

Allegations of demand in trover 2493

Damages recoverable in action for conversion 2730

CORPORATIONS :

May sue or be sued in a justice's court 2238

Manner of bringing an action by a joint-stock association 2282

Suit should be brought in corporate name 2283

Should be sued in their corporate name 2288

Waiver or correction of mistake in corporate name 2288

Actions or proceedings against unincorporated association 2288

Actions against counties, towns, etc 2289

Designation of the corporation in the summons 2336

Personal service of a summons on a domestic corporation 2340

Domestic and foreign corporations distinguished 2340

Personal service upon a foreign corporation 2343

Personal service upon a railroad corporation 2345
Personal service upon an express, insurance or telegraph company 2347

Who are deemed "managing agents" of a corporation 2340-2344

Return of service of summons on a corporation 2353-2354

Arrest of officer or agent of 2361
Attachment against property of foreign corporation 2400
Attachment against property of domestic corporation 2402
Complaint against corporation for a tort 2524
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COSTS: Page

What is included in the term ''costs" 2780

When the prevailing party will recover costs 2780

When the defendant is entitled to costs 2780

When the plaintiff is entitled to costs 2780

When neither party is entitled to costs 2781

The amount of costs recoverable 2782

What costs are included in the judgment 2782

Prepayment of fees may be required 2782

Eight of the justice to sue for and recover 2783

Of attachment against a defaulting witness 2784

Where an action is commenced before one justice and continued be-

fore another 2784

Limit of the sum allowed the prevailing party 2784

In action to foreclose a mechanic's lien 2784

On a recovery under the "game law" 2784

Upon the trial of a demurrer 2785

When the allowance of costs is discretionary 2785

Taxation of costs 2785

Fees of a justice of the peace 2786

Fees of a constable 2788

Where a commission has issued 2790

Fees of juror 2790

Fees of witnesses 2790

Liability for overcharge of costs 2791

Increased costs 2791

On appeal 2962

Where the appeal is heard upon the return 2962

Where there has been a new trial and no offer of judgment 2963

Where there has been a new trial and unaccepted offer 2965

Taxation of costs on appeal 2968

In summary proceedings, and their collection 2992

COUNTERCLAIM :

How pleaded 2530

Demand of judgment 2532

Demurrer to counterclaim 2542

Judgment on established counterclaim 2756

In summary proceedings 2988

COUNTIES:
Action by certain county officers 2281

Actions against county or county officers 2289

COUNTY COURT: (See Appeals.)

Appeals to the County Court from justice's court 2862

Power to authorize appellant to supply omissions in pro-

cedure 2864-2870

May allow amendment of notice of appeal 2869

May compel a return of further or amended return 2898
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COUNTY COURT- (Continued) :
Page

Hearing on the return 2927

New trial in the County Court on appeal 2927

Subpoena tickets 2927

Amendment of pleadings on appeal 2940

Reference of the issues 2941

Motion for new trial 2941

Judgment on appeal 2942

Judgment-roll 2960

Costs on the appeal to the County Court 2902

Docketing judgments in the County Court 2778

Jurisdiction of County Court over such judgments 2778

COURTS:
Of justices of the peace 2223

Sittings must be public 2224

For what purpose open on Sunday 2224

County Court, new trials and appeals in 2862

CRIMINAL CONVERSATION:
Not within jurisdiction of justices' courts 2251

CROPS:
l«vy on growing crops 2815

CROSS-APPEALS :

How taken and heard 2935

DAMAGES:
To be commensurate with the injury 2700

Must be the result of the injury complained of 2700

General damages 2700

Special damages 2700

Nominal damages 2700-2702

Violation of a right gives a right to damages 2701

Whoever does an injury is liable in damages 2701

Measure of damages a. matter of law for the court 2701
Injuries or losses not compensated by damages 2701
Remote and consequential damages 2703

Loss of profits, as damages 2704

Contingent or speculative gains or losses 2705
Examples of damages too remote 2706

Remote damages in actions for wrongs 2706
In actions for breach of contract 2707

Where the contract fixes the measure of damages for a breach 2707
Where the contract is silent on the subject of damages 2707

When the contract price is not the measure of damages .... 2707
Where the contract is unconscionable 2708
In suits by assignees 2708
Where the plaintiff has only a lien or special interest 2708
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DAMAGES— (Continued) :

In actions for breach of contract— (Continued) : Page

No allowance for time spent in making a contract 2708

Contracts for board and lodging 2709

In action for wrongful dissolution of a partnership 2709

For breach of covenant to keep a gate in repair 2709

For breach of contract for support, etc 2710

On assignment of a nonexisting judgment 2710

On assignment of a worthless judgment 2710

In action against a telegraph company for breach of contract 2710

In case of prevention of performance of a, contract 2710, 2711

Where the work is to be done under a special contract 2712

Where there has been an abandonment of the original plan .

.

2712

In case of wrongful discharge 2712

Where an employee abandons the service 2713

In case of part performance 2713

Where the contract is void by the statute of frauds 2713

For delay in the payment of money 2714

For breach of contracts of sale 2714

For breach of warranty 2719

In actions by and between principal and surety 2723

In actions between principal and agent 2723

In actions between landlord and tenant 2724

In actions against carriers 2726

In action against an innkeeper 2728

Liquidated damages 2728

Whether the contract provides a penalty or liquidated damages 2729

When the sum agreed to be paid will be regarded as a penalty 2729

In actions i6r torts 2730

In trover or for the conversion of property 2730

General rule as to the measure of damages 2731

Where the value of the property converted is fluctuating 2731

Recovery of enhanced value of the property 2732

Recovery of interest on the value of the property 2732

In case of conversion by pledgee of stock 2733

Where defendant removes property after a levy 2735

Where a person having a lien sues the owner 2735

Where mortgaged chattels are converted 2735

For the conversion of a note 2736

Where there has been a return of the property converted .

.

2736

Matters in mitigation of damages 2737

In action of replevin 2737

Where the plaintiff recovers judgment 2737

Where the defendant recovers judgment 2738

Mode of ascertaining the damage 2738

In action for trespass upon lands ; 2740

When exemplary damages are proper 2740

In case of mistake or involuntary trespass 2742

Where the defendant has cut and removed trees 2743

In actions for nuisance 2743
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DAMAGES— ( Continued ) :
Page

In actions for negligence 2744

In actions for trespass to personal property 2748

In actions against sheriffs or constables 2749

Assessment of damages 2750

Time 2750

Amount 2751

Interest as damages 2751

Double and treble damages 2752

Where there are several defendants 2752

Remitting damages 2752

DATE:
Essential to process issued by justice of the peace 2323

DECEIT:
Order of arrest in action to recover damages for deceit 2361

DEFAULT;
Plaintiff must prove his case when defendant makes default 2465, 2514

Judgment by default 2772

Appeal from judgment by default 2862

Service of affidavits excusing default 2915

Relief from default on appeal to County Court 2930

Judgment of reversal by default prohibited 2946

Judgment of affirmance by default 2946

DEFENDANTS :

Residence of defendant as affecting jurisdiction 2230

Who should be made defendants 2287

Joinder of defendants in actions of tort 2295

Misjoinder of defendants 2297, 2543

Application for leave to defend as a poor person 2299

Appointment of guardian for infant defendant 2306

May be sued under fictitious name 2315

Service of summons on defendants 2337

Separate judgments as to several defendants 2768

DEFENSE:
Plaintiff need not negative defense in pleading 2506

Not a subject of demurrer 2543

DEMAND:
Allegation of a demand, when necessary 2493, 2494

Of judgment in the complaint 2520

Of a bill of particulars 2523

Of judgment in the answer 2532

Of a jury trial 2630

In summary proceedings 2989

Of rent in summary proceeding 2971-2980
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DEMUKREB: Page
Defined 2539

Raises a question of law 2540

Wlien indispensable to raise objection to pleading 2540

As an admission of the truth of pleading demurred to 2540

Examination of prior pleadings on demurrer 2541

In what cases interposed 2542

Misjoinder of defendants 2543

Does not lie to new matter constituting a defense 2544

Time of demurring 2544

To one of several causes of action 2544

Decision or judgment on demurrer 2544

Time of rendering decision 2544

Allowing party to amend on decision sustaining demurrer 2545

Determining whether to sustain or overrule 2545

Review on appeal 2547

Form of demurrer to complaint 2547

Where the pleading demurred to is verified 255]

DENIAIiS

:

General , or specific 2529

Of knowledge or information sufficient to form a belief 2548

Of petition in summary proceedings 2986

DEPOSITION:
Of witness taken under a, commission 2612

Certificate of commissioner attached to deposition 2612

Return to, and receipt by justice, and its custody thereafter 2612

Its use and effect as evidence 2612

Objections 2613

Suppressing deposition 2613

Offer of part of a deposition in evidence 2613

DISCHARGE:
From arrest 2386

Of imprisoned debtor 2838

DISCONTINUANCE

:

Right of plaintiff to discontinue his action 2616

When justice required by statute to enter judgment of 2758

On plea of title to lands 2538

On failure of justice to appear at return of summons 2462

Where accounts of both parties exceed $400 2758

As to infant pleading infancy when sued with others 2765

DISCRETION:
Matters within the discretion of the justice 2692

Right to open and close is a matter of right 2692

Reading pleadings to the jury 2692

Order of proof 2692
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DISCRETION-(Continued) :
Page

Suspension of examination of a witness 2693

Cross-examination as to irrelevant matters 2693

Requiring party to state how evidence is relevant 2693

Exclusion of irrelevant evidence without objection 2693

Allowing leading questions 2694

Whether a witness shall be recalled 2694

Eeceipt of evidence after party has rested 2694

Holding open case for absent witness 2694

DOCKET-BOOK:
Time of entry of judgment in docket 2759, 2762

Entries required in docket-book 2767

Additional entries therein 2768

Is only presumptive evidence of the facts stated 2244

Rights to examine and inspect 2768

Omission to make entries gives no right of action 2768

Forms of entries in docket 2768, 2772

DOCKETING:
Judgments on transcripts 2778

ELECTION:
Of justices of the peace 2219

Of remedies 2272

ERROR IN FACT:
Meaning of the term 2924

Assigning errors in fact 2923

Practice of presenting errors in fact by affidavit 2926

Hearing and decision of appeal founded on such error 2934

Judgment must be' for affirmance or reversal 2934

Relationship of justice may be assigned as such error 2268

ESCAPE:
Jurisdiction of action for an escape 2250

Damages in action for an escape 2749

EVIDENCE:
Should not be pleaded 2498

Objections to evidence and exception to rulings 2683

Objection made and overruled should not be repeated 2684

Reception of illegal evidence as a ground for reversal 2684

General objections to evidence 2688, 2689

Time of taking objection to evidence 2688

Reception of illegal evidence where defendant made default 2688

Power of justice to strike put illegal evidence 2688

Received under objection, must be acted upon 2688

Answers not responsive to the question 2688

Cannot be received conditionally 2689
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EVIDENCE— ( Continued ) : Page
Raising the question as to the sufficiency of evidence 2689

Rejection of legal and competent evidence : 2680

Offers of proof 2680

Cross-examination as to irrelevant evidence 2690

Justice may require party to show evidence material 2690

Justice may exclude irrelevant evidence on his own motion 2690

Justice may refuse to receive evidence after party has rested .... 2690

Return of sheriff or constable not conclusive 2244

Docket-book only presumptive evidence 2244

EXCEPTION:
To plaintiff's sureties in replevin 2443

Pleading exception in a statute 2508

Not necessary to review of ruling of a justice 2684

EXECUTION:
Nature of the mandate 2793

Three kinds of execution 2793

Form and requisites of executions 2793

Form of execution against property 2794

Where property has been attached but no personal service 2795

When to issue against the person 2795

Form of execution against the person 2795

Indorsement in action for a statutory penalty 2796

Upon a judgment against joint debtors, all not served 2796

In action of replevin 2797

Need not state jurisdictional facts 2798

Must correctly describe the defendant 2798

When and by whom issued 2799

May be issued at any time within five years 2799

Issuing of new executions wliere the first has been returned 2799

If issued after five years, is void 2799

Not ordinarily issued by justice in the absence of instructions .... 2799

By whom executed 2799

Lien upon personal property created by delivery 2800

Property exempt from levy and sale , 2800

Construction of the statute giving exemption 2802

Exemption a statutory privilege 2807

Property absolutely exempt in all actions 2807

Property not exempt from purchase-money judgment 2808

Loss of right to levy by uniting claims 2808

Exemption of professional library 2808

Effect of reducing property to evade execution 2809

Exemption of feed for exempt stock 2809

Food provided for family use 2809

Exemption in behalf of widow providing for family 2809

Wearing apparel, when exempt 2809

Who is a householder 2809

Exemption of working tools 2810

Exemption of a piano used to educate children of householder .... 2811
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EXECUTION— (Continued) :
P^S^

Exemption of a team

Exemption of household furniture ^^'-

Proof required to sustain a claim to exemption 28 13

Election as to the articles claimed to be exempt 2S13

Time within which exemption must be claimed 2814

Exemption is a personal privilege of the debtor alone 2815

Exemption cannot be waived in advance 2815

Property liable to seizure under execution 2815

Personal property generally 2815

Choses in action 2815

Growing crops 2815

Money 2816

Bills, or other evidences of debt 2816

Pledged chattels 2816

Mortgaged property 2817

Property owned by tenants in common 2817

Interest of partner in the firm 2818

Money collected by slieiiff under another execution 2818

Property held by another officer under execution 2819

The levy, when, where, and how made 2819

Constable cannot levy or sell after return day 2819

Entry of a dwelling-house to make a levy 2821

Acts which will constitute a levy 2821

Amount of the levy 2824

Acquiescence of the debtor in the levy not important 2824

Remedy for excessive levy 2824

Disposition of the goods levied upon 2825

Receipt for the goods 2825

Rights and liabilities of the constable after a levy 2827

Effect of the levy as a satisfaction of the debt 2827

Effect of the levy generally 2827

Sale of chattels under execution 2829

Prevention of sale by payment to the constable 2829

Advance of the money due by the constable 2829

Indorsement on the execution of the time of levy 2829

Giving notice of sale 2829

The sale 2830

Postponement of the sale 2830

Cannot be made after sunset 2831

Pointing out the property to be sold 2831

Separation of the property from the mass 2831

When the property sold is subject to a mortgage 2832

Sale of property not within view 2832

Postponement of sale for want of bidders 2832

Property must not be sacrificed 2832

Officer cannot purchase at the sale 2833

Title of purchaser of property at execution sale 2833

Sale in excess of the requirements of the execution 2833

Retracting bid 2833
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EXECUTION— (Continued) :

Sale of chattels under execution— (Continued) : Page

Sales of property of more than $50 in value 2833

The memorandum of sale 2834

Payment of the purchase money 2834

In action of replevin 2835

Mode of levying such execution 2835

Execution against the person 2836

Search for property 2836

Arrest of the defendant and imprisonment 2836

In favor of a successful defendant in an action for tort 2837

Effect of taking the body of the defendant in execution 2837

Imprisonment of one of several wrongdoers 2838

When an imprisoned debtor is entitled to his discharge 2838

Proceedings by execution debtor to obtain his discharge 2838

Claim of third person to property levied on 2839

Demand of indemnity by the constable 2840

Trial of title of the claimant 2840

Notice of trial 2841

Oath to the jurors 2841

Swearing the Vifitnesses 2842

Inquisition 2842

Bond of indemnity 2843

In actions to enforce mechanic's lien 2844

Priority of executions 2844

Execution levied has priority over execution not levied 2844

When entitled to priority according to time of receipt 2844

Order of sale does not govern application of money »

.

2845

Application of money to several judgments 2845

Priority not affected by delay of officer 2845

When the execution becomes dormant by act of creditor 2846

Return of the execution 2847

Duty of the constable to malce return 2847

Liability of the oificer for not making return 2847

Limitation of action against constable 2848

Forms of returns 2849

Renewal of executions 2850

Manner of renewal 2850

Time of renewal 2850

Constable's right to fees, etc 2852

EXECUTOR:
Jurisdiction of actions by or against executors 2238, 2250, 2277

When the action must be against him in his representative capacity 2278

In absence of letters testamentary, not a necessary party 2278

Statement of name, etc., in mandates 2313

Designation of, in summons 2336

Alleging character in which action is brought 2514

EXEMPT PROPERTY: (See Executton. )

Property exempt from levy and sale under execution 2800
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EXPRESS COMPANY: Page

Service of summons on 2347

FACTOR :

Liability to arrest 2361, 2366

Contracting in his own name is a trustee of an express trust 2279

FACTS:
Mode of stating facts in aflBdavits 2235

In affidavit for order of arrest 2369

Statement of, in affidavit for attachment of property 2404

Mode of alleging facts in a pleading 2498

Assigning errors in fact 2923

Necessarily implied need not be pleaded 2504

Not denied by answer are admitted 2510

Not alleged cannot be proved 2511

Questions of fact for the jury 2678

FALSE IMPRISONMENT:
Not within jurisdiction of a justice of the peace 2250

FALSE RETURN:
By constable of service of summons 2357

Impeaching the return of constable 2357

Wrong motive need not be shown in action against justice for .

.

2525

FEES:
Payment of witness fees at time of serving subpoena 2585

Of witnesses 2586, 2790

Of justice and constable in proceeding against defaulting witness 2589

Fees of jurors and constable to be paid on demand of a venire .... 2633

Fee of justice issuing venire 2633

Justice need not issue venire until his fees are paid 2633

Right of constable to fees under an execution 2852

Payment of fee of justice for making return on appeal 2865
Of justices of the peace in civil action 2787

Of a constable 2788

Of commissioner taking testimony 2790
Of jurors 2790
Allowance of improper and illegal fees 2790

FEMALES:
Not liable to arrest 2361

FIDUCIARY CAPACITY:
Meaning of the term 2365
Arrest for money, etc., received in such capacity 2362, 2365

FINE:
Imposing fine on defaulting witness 2591
Jurisdiction of justice in action for a fine or penalty 2250
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FORMS: (See Index of Fokms.) Page
Of actions and pleadings abolished 2485

Of pleadings under present system 2486

FRAUD:
Setting aside process for fraud 2317

Arrest in action for fraud 2361, 2362

GUARDIAN:
Appointed by surrogate, is trustee of an express trust 2280

General guardian may sue in his own name for debt due infant .... 2285

Action may also be brought by guardian ad litem 2285

Appointment of guardian ad litem for infant plaintiff 2306

Appointment of guardian ad litem for infant defendant 2306

Complaint by infant and guardian 2515

HOUSEHOLDER :

Meaning of the word as used in statute giving exemption 2809

Property of householder which is exempt from execution . .2800, 2801

HUSBAND AND VTIFE:
Husband not a necessary or proper party to suit by wife 2285

Wife not authorized to appear for husband 2471

IMPRISONED DEBTOR:
Discharge of 2838

INDEMNITY:
To constable on claim of third person to goods levied on 2840, 2843

To constable on claim of third person in replevin 2453

INDORSEMENT:
Of summons in action for a penalty 2335

Of directions for return of a commission 2604

Of an execution in an action for a penalty 2796

Of an execution against joint debtors, all not served 2796

Of renewal of an execution 2850

INDUCEMENT:
Statement of matters of inducement in complaint 2515

INFANTS:
Actions by infants, how brought 2285

Contracts of infanta are generally voidable but not void 2292

Infancy is a personal defense 2292

If defense of infancy is not made and guardian is appointed, judg-

ment will be valid 2292

Are liable for necessaries 2292

Joinder of infants and adults in actions on contract 2292

Discontinuance of such action as to infant without costs . . 2292, 2765

196
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INFANTS— ( Continued ) :
Page

Guardian must be appointed for infant defendant 2292

Appointment of guardian ad litem for infant plaintiff 2306

rffect of failure to appoint guardian for infant plaintiff 2304

Appointment of guardian for infant defendant 2300

Effect of failure to appoint guardian for infant defendant 2307

Waiver of nonappointment 2307

Proceedings in case infancy is proven on the trial 2307

Summons in behalf of an infant 2336

Party may appear by infant attorney 2471

Appearance of infant party 2467

Liability for torts 2525

Complaint against infant for tort 2525

Complaint of infant suing by guardian 2515

Fraud of infant in the purchase of goods other than necessaries .

.

2362

Liability to arrest for fraud 2363

INNKEEPER:
Cannot act as justice of the peace 2268

Measure of damages in action against innkeeper 2729

INSANE:
Liability for torts 2524

Actions by committee of the property 2285

INTENT:
When it is proper to allege intent and when not 2524

INTEREST:
In the event of the action disqualifies justice 2265

Nature of the interest which disqualifies 2266

"Real party in interest" 2273

Complaint in tort must show plaintiff's interest in thing injured .

.

2525

The measure of damages for delay in the payment of money due . .

.

2714

May be recovered in action for conversion 2731

Recovery of interest as damages in replevin 2738

When recoverable as damages 2751

INTERROGATORIES :

Upon commission to take testimony 2606

INVENTORY:
Of property seized under warrant of attachment 2417
Serving copy inventory 2349, 2417

IRREC ITLARITIES :

Do not affect jurisdiction 2228
In the service of the summons, waiver of 2241
Objections to irregularities in acquiring jurisdiction 2243, 2355
Failure to appoint guardian for infant plaintiff 2304
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IRREGUI.AKITIES— (Continued) : Page

Falure to appoint guardian for infant defendant 2306

In process, no defense to action for failure to return 2317

Special or limited appearance for the purpose of objecting to 2460

Objections to irregularities, how and when taken 2472

Irregular adjournments 2573

JOINDER:
Of parties plaintiff 2286

Who may be joined as parties plaintiff 2286

Husband not a necessary party to action by wife .... 2285, 2291

In suits by person in representative capacity 2278, 2281

Remedy for misjoinder or nonjoinder of plaintiffs 2286

Of parties defendant 2287

Partners 2290

Of infants and adults 2292

Of parties severally liable on same instrument 2292

Of principal debtor and guarantor of payment 2293

Of maker and surety of joint and several note 2293

Of constable and his sureties 2491

In action upon joint and several bond of administrator 2293

In action against joint debtors 2294

In actions for tort 2295

Remedy for misjoinder of defendants 2297

Remedy for nonjoinder of defendants , 2298

Of causes of action in which some only give right of arrest 2369

Of causes of action, Code provisions 2485

Of causes of action on contract and in tort 2485

Of causes of action on contract 2489

Of causes of action for tort 2490

Causes joined must be consistent and require same judgment 2490

Each cause of action must affect all parties 2491

Remedy for misjoinder " 2492

Splitting single causes of action, etc 2493

JOINT DEBTORS:
Actions against joint debtors 2294

Proceedings where all are not served 2294

Transcript of judgment in such case 2779

Execution upon judgment against joint debtors 2796

JOINT-STOCK ASSOCIATIONS:
Actions by such associations 2281

> Actions against them 2288

JUDGMENT:
Defined 2754

Nature and classification 2754

On issue of fact 2755

Where a counterclaim is establislicd 2756

In actions upon money demands 2757
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JUDGMENT— (Continued) : Paee

Nonsuit 2757

When the plaintiff must be nonsuited 2757

Of discontinuance 2758

Effect of a discontinuance 2758

Time of rendering judgment 2759

When judgment must be rendered forthwith 2759

When the justice has four days in which to render judgment .

.

2759

Judgment rendered after time has expired is void 2760

What is a submission of the cause 2759

Stipulations extending time in which to render judgment .

.

2759

When rendered on Sunday the judgment is void 2761

Time for the decision of a summary proceeding 2761

Manner of rendering judgment 2761

Rendering judgment a judicial act 2762

Entry in the docket a ministerial act 2762

What amounts to the rendering of judgment 2762

Separate judgments as to several defendants 2763

Requisites of a judgment in replevin 2457

Form of the judgment 2765

Entry in the docket-book 2767

Determining the amount of costs, a judicial act 2772

Opening or altering judgments 2773

By confession 2775

Statutory requirements 2775

Transcripts of judgments 2777

Duty of the justice to give a transcript 2777

Docketing a judgment on a transcript 2778

Jurisdiction of the County Court over such judgments 2778

In actions of replevin 2778
Where the defendant is liable to execution against his person 2779

Twenty years Statute of Limitations applies 2779
In action against joint debtors 2779
May be made by a; justice out of office 2779

Appeal the only mode of reviewing 2857
Judgment on appeal 2942

After a new trial in the appellate court 2942
Where a new trial has not been demanded 2942
Of reversal as against the weight of evidence 2942
Reversal in whole or in part 2943
Power of the County Court on reversal ; . .• 2943
Of reversal as to some of the items, and affirmance as to others 2943
Reversal as to any or all the parties 2946
Reversal by default prohibited 2946
Restitution on reversal 2954
The form of judgment on appeal 2956

The judgment-roll .'

2960
Offer of judgment in justice's court 2482
Offer of judgment after appeal 2885



INDEX. 3125

JUDGMENT-ROI.I.! Page
On entry of judgment on appeal 2960

JVDICIAI, NOTICE:
Matters judicially noticed need not be pleaded 2505

Justice must take judicial notice of proceedings before him .... 2394

JURAT:
Meaning of the word 2328

Must correspond with the venue 2324, 2328

JTTRISBICTION:
Of justices of the peace and justice's courts 2226

Decision as to existence of jurisdiction on exercise of it 2226

Defined 2226

Use of the term "jurisdiction" 2226-2228

Unauthorized assumption of jurisdiction 2228

Source of jurisdiction of a justice of the peace 2228

Justice has such jurisdiction only as is conferred by statute 2228, 2250

Compliance with the statute essential to acquire it 2228

Powers of a justice in matters of which he has jurisdiction 2228, 2229

Legislature may enlarge or restrict jurisdiction of justice 2229

How far conferred by consent 2230

Consent cannot give jurisdiction of subject-matter 2230

As to the person 2230

Where exercised 2230

Territorial extent 2231

Where a justice must hold his court 2223, 2231

Where a justice may lawfully send his process 2231

In what town an action must be brought 2232, 2235

Effect of bringing an action in the wrong town 2235

When the jurisdiction of the justice is unlimited as to amount . . 2235

In action upon a surety bond taken by a justice 2235

In actions upon judgments of courts not of record 2235

In action for penalty against owner of animals straying .... 2235

Where no requisition issues in replevin 2235

When jurisdiction of the justice is limited as to amount. . . . 2235, 2250

In actions for breach of contract 2250

In actions for personal injuries or injuries to property .... 2250

In actions for a fine or a penalty 2250

In actions upon bonds conditioned for the payment of money 2250

In actions of replevin 2250

In actions for an escape 2250

In actions against an executor or administrator 225J

To render judgment by confession 2236, 2251

In action for penalties under Forest, Fish, and Game Law . . 2251

In action to enforce mechanics' lien 2252

In matters of account 2236, 2251

Meaning of the word "accounts" 2236
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JURISDICTION— (Continued) :

When jurisdiction of tlie justice is limited as to amount— (Continued) :

In matters of account— (Continued) :
Page

Justice lias no jurisdiction of action in equity 2224

How the justice is to arrive at the sum total of accounts 2236

Limitation applies only to accounts litigated 2237

Effect of payments made upon the accounts 2237

Party claiming limitation estopped from denying it .... 2238

Limitation as to amount applies only to plaintiff's claim 2238

How affected by the character of the parties 2239, 2251

Actions of which the statute has given the justice jurisdiction .... 2249

Actions of which a justice cannot take cognizance 2223, 2250

Where the title to real property comes in question 2252

Manner in which the question must be presented 2252, 2532

Duty of the justice in the matter 2254

Where the question is raised as to one of several causes of action 2254

When the title to land is deemed in question 2254

Jurisdiction of the person 2239

How and when acquired 2240

Not obtained by unauthorized appearance 2240

Not acquired by general appearance to object 2240

Appearance by party under arrest 2240

Mere presence of defendant in courtroom does not confer 2241

Not acquired by service of void process 2241

Waiver of errors in proceedings to acquire jurisdiction 2241

Objections to want of jurisdiction, when and how taken .... 2243

Want may be shown on appeal after default 2243

Raising the question before the justice 2244

Record of justice or return of officer not conclusive 2244

Jurisdiction of the property of the defendant . . . 2245

By warrant of attachment 2245

In action to foreclose a lien 2248

By replevin process 2248

Personal disqualifications of the justice 2262

Justice a, party or interested in the event of the action 2263

Relationship of the justice to a party 2265

Justice a, tavern-keeper 2268

JUROR:
List of jurors furnished justice by town clerk 2632
Drawing names of jurors 2633

Notifying jurors whose names are drawn 2634
Penalty for failure to attend when notified 2635

Attachment against defaulting juror 2637
Waiver of irregularity in summoning 2638
Qualification and exemptions of trial jurors 2639

Challenges 2644

Oath of juror 2651

Withdrawing juror 2661

Fees of jurors 2790
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JURY: (See Trial.) Page
Trial by jury 2630

Eights to trial by jury 2C30
Venire 2632

Impaneling a jury 2636
Submission of the case to the jury 2667

Deliberations of the jury 2668

The verdict 2674

Questions of fact for the jury 2678

On trial of title to property taken under execution 2841

In summary proceedings against tenant, etc 2988

JUSTICES' COURTS:
Where held 2223, 2231

Must be public 2224

Cannot be open Sunday except to receive verdict or discharge a jury 2224

Are held by a single justice ordinarily 2224

In towns, have no clerks, stenographers, or attendants 2224

Constable is not an "attendant" 2224

Attorneys are not officers of justices' courts 2224

Jurisdiction and general powers 2226

Source of jurisdiction 2228

Jurisdiction by consent 2230

Territorial jurisdiction 2231

Before what justice an action must be brought 2232

Jurisdiction as to the amount involved 2235

Individual, official, or representative character of parties 2239

Jurisdiction of the person, how and when acquired 2239

Jurisdiction of the property of a defendant 2245

Jurisdiction of the subject-matter or cause of action 2249

General civil jurisdiction 2250

Proceedings where title to real property comes in question 2254

Personal disqualifications of tlie justice 2262

Parties to actions in justices' courts 2273

Who should be made plaintiffs 2273

Who should be made defendants 2287

Leave to prosecute or defend as a. poor person 2299

Appointment of guardian ad litem for infant party 2304

How actions are commenced in justices' courts 2309

The summons and its service 2310

Orders of arrest 2360

Attachment of property 2397

Replevin 2431

Appearance in justices' courts 2459

Objections to irregularities in process and procedure 2472

Proceedings where, the justice is a material witness 2476

Offer of judgment in justice's court 2482

Joinder of causes of action 2485

Pleadings in justices' courts '. 2496, 2553

Adjournments 2553
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JUSTICES' COURTS— (Continued) : Page

Trials in justices' courts 2577

Preparation for trial 2577

General rules relating to trials 2615

Trial without a jury 2623

Trial by jury 2630

Contempts of court 2695

Judgments 2754

Transcripts 2777

Costs 2780

Appeals 2857

JUSTICES OF THE PEACE:
Election and term of office 2219

Qualifications of justices 2222

Official oaths and undertakings 2222

Certificate of filing undertaking 2222

Failure to file official oath or undertaking 2223

Courts of justices of the peace 2223

Jurisdiction and general powers 2226, 2268

Are town officers 2231

Personal disqualifications 2262

Should be impartial 2263

Should not counsel with or advise parties 2264

Must not be interested in or a party to an action 2265

What interest disqualifies 2266, 2267

Relationship as a disqualification 2265

What relationship disqualifies 2266, 2267

Waiver of statutory disqualification 2268

Mode of raising the objection 2268

Tavern-keeper or innholder disqualified 2268

Justice a material witness 2476

Order sending the cause before another justice 2477

Application for the order 2477

Requisites of the affidavit in support of the application ...... 2477

Sufficiency of the proof presented 2478

Form of the order 2479

Proceedings under the order 2480

Power to adjourn proceedings on motion of the justice 2553

Failure of the justice to appear at the proper time 2461

Trial by justice without a jury 2623
Power to punish for contempt of court 2695
Fees of justices of the peace 2787

JUSTIFICATION:
Of plaintiff's sureties in replevin 2442
Of defendant's sureties in replevin 2449

KNOWUIDGE:
Alleging knowledge on part of defendant, when necessary 2527
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LAIfDI.ORD AND TENANT: Page
Damages in actions between landlord and tenant 2724

Summary proceedings by landlord for removal of tenant 2971

I.EADING QUESTIONS:
Allowance of leading questions discretionary 2683

LEVY: (See Execution.)

Property exempt from levy under execution 2800

Property subject to levy 2815

When, where, and how made 2819

Disposition of the property levied on 2825

Eights and liabilities of constable after levy 2827

Eflfect of a levy 2827

Officer holds attached property after levy by virtue of execution .

.

2246

I.IBEL:
Justice of the peace has no jurisdiction of the action 2251

I.ICENSE:
Plea of license does not raise question of title to land 2255

As a defense 2255

LIEN:
Jurisdiction of action to foreclose a lien 2252

LUNATICS:
Action by lunatics 2285

Liability for torts 2524

MALICIOUS PROSECUTION:
Justice has no jurisdiction of such action 2251

MALPRACTICE:
Arrest in action for malpractice 2364

MANDATES: (See Summons; Akbest, Etc.)

What is included in the term "mandate" 2310

Requisites of mandates issued by a justice 2311

How directed 2312

Statement of the names of parties 2313

By whom served 2315

Cannot be served on Sunday 2316

When, and when not, a protection to the officer 2316

When set aside for fraud 2317

Service by constable of process in his own favor 2319

Amendment of process 2319

The summons and its service 2332

Order of arrest 2360

Attachment of property 2397
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MANDATES— (Continued) :
Page

Requisition to replevy 2438

Subpoena 2579

Warrant of attacliment against defaulting witness 2586

Warrant for arrest of a witness 2597

Execution to collect fine 2598

Venire 2633

Execution 2793

Precept in summary proceedings 2984

Warrant to dispossess tenant 2992

MARRIED 'WOMEN:
Actions by married women 2285

Husband need not be made a party 2285

Actions against married women 2291

Not liable to arrest 2361

MECHANIC'S LIEN:
Summons may be served anywhere within the State 2231

Summons may be served by publication 2232

Appeal from judgment in action to foreclose 2862

MEMORANDUM :

Of sale of chattels under execution 2834

MIEITIA:
Privilege from arrest 2386

MISJOINDER:
Of plaintiffs, remedy for 2286

Of defendants, remedy for 2297

Of actions as a waiver of right to arrest 2368

Of causes of action, remedy for 2492

MOTION:
For leave to prosecute or defend as a poor person 2299
For order of arrest 2369
For discharge from arrest 2387
For an attachment of property 2400
For a requisition to replevy 2432
To vacate attachment 2425
For an order continuing action before another justice ; . . . 2477
For bill of particulars 2523
For a subpoena to be issued in action pending before another justice 2579
For a warrant against defaulting witness 2586
For a warrant for the arrest of a witness 2597
For a warrant committing a witness to jail 2599
For a commission to take testimony 2600
For a, nonsuit 2617
For a return or a further or amended return 2898
For restitution on reversal 2954
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3IOTIVE: Page
Allegations of motive or intent 2524

MUNICIPAL COURTS: (See namea of various cities.)

ITATIONAI. BANK:
When a, domestic and when a foreign corporation 2400

Attachment against property in action against 2400

miCrlilGENCE:
In office, a, ground of arrest 2364

In professional employment, a ground of arrest 2364

Complaint in action for negligence 2525

Damages in action against carrier for negligence 2726

Measure of damages in actions for negligence 2744

SEW TRIAL;
In the appellate court 2936

Demand of new trial in the notice of appeal 2868

Security on the appeal 2872

Oflfer of judgment 2883

Eeturn on the appeal 2887

Notice of trial and note of issue 2914

Outline of the practice upon the new trial 2939

Judgment 2942, 2960

Costs 2963

NONJOINDER:
Of parties plaintiff, remedy for 2286

Of parties defendant, remedy for 2298

NONRESIDENTS:
In what town to sue or be sued . 2232

When an order of arrest is authorized in action against 2362

Statement of the fact of nonresidence in the affidavit 2369

NONSUIT:
On nonappearance of the plaintiflF 2616

May be voluntary or compulsory 2617

When the motion must be made and decided 2617

Statement of the grounds of motion 2618

When a general objection is sufficient 2618

Test to determine right to a nonsuit 2619

When granted 2619, 2620

When denied ' .

.

2619

When a nonsuit is a matter of right, a refusal is error 2620

Waiver of defects in proof 2620

May be granted as to some of the defendants and denied as to others 2621

May be granted in action of replevin 2621

Decision upon untenable grounds immaterial if correct upon any .

.

2621
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NONSUIT— (Continued) :
Page

Not a bar to new action 2621

In action for conversion 262]

For misjoinder of plaintiffs 2286

For misjoinder of defendants 2297

In what eases the justice must render a judgment of nonsuit .... 2757

Appeal lies from a judgment or nonsuit 2860

NOTICE:
Of motion for discharge from arrest 2383

Of exception to plaintiff's sureties in replevin 2443

That defendant requires return of property replevied 2447

Of justification of defendant's sureties in replevin 2449

Of claim of third person to property replevied, etc 2452

Of application for a commission 2600

Of sale under execution 2829

Of trial of claim of title to property levied on 2841

Of judgment to limit time to appeal 2864

Of appeal 2868

Of delivery to justice of undertaking on appeal 2874, 2875

Of filing undertaking with the clerk of the appellate court 2876

Of exception to appellant's sureties 2880

Of justification of appellant's sureties 2880

Of acceptance of offer of judgment 2883

Of motion for an amended return on appeal 2906

Of entry of an order for an amended return 2910

Of trial or argument 2912

To accompany afSdavits excusing default 2917

Of motion for order of restitution 2955
Of taxation of costs 2968

To tenant to pay rent or deliver possession 2971, 2973

To terminate tenancy at will 2982
To landlord of bawdy-house to institute proceedings for removal . . 2983

NUISANCE:
in action for nuisance 2743

OATH:
Official oath of justice of the peace 2222
On application for adjournment 2551
On application for subpoena in action before another justice 2579
Of service of subpcena 2588
Of defaulting witness 2591
Of party as to materiality of testimony 2598
Of challenged juror 2651

Of witness at the trial of the issues 2653

Of witness on trial of claim to property levied on 2842
Of trial juror 2651
Of constable on taking charge of jury 2607
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OBJECTIONS: Page
To proceedings to acquire jurisdiction of the person 2241

To jurisdiction, when and how taken 2243

To disqualification of the justice 2268, 2626

To misjoinder or nonjoinder of parties 2286, 2297, 2298

To irregularities 2472

That the justice is a material witness for defendant 2476

To the sufficiency of a pleading . 2539

To an adjournment 2575

To deposition taken on commission .....' 2613

To the legality of evidence on default 2626

To the form of pleadings 2626

To the competency of a juror 2626

To defect of proofs or illegality of evidence 2626

To the delivery of venire to a person other than constable 2634

To the manner of summoning jurors 2638

To the competency of jurors 2638, 2639

To communications between justice and jury 2671

How taken and noted on the trial 2683

If once taken and overruled need not be repeated 2683

To evidence on the trial 2684, 2952

General or specific objections 2686, 2688

Time of taking objection .'. 2688

Reasons of justice for rulings, immaterial 2688

To offers of proof 2688

What objections may be first taken on argument of appeal 2950

OFFER OF JUDGMENT:
In action pending before a justice of the peace 2482

Proceedings on acceptance of the ofl'er 2483

Effect of nonacceptance of the offer 2484

After an appeal for new trial 2883

Proceedings on acceptance 2883

Effect of nonacceptance 2884

After the action is at issue on appeal 2884

Judgment on offer and acceptance 2956

Costs where there has been a new trial and offer of judgment .... 2963

Costs where there has been a new trial and unaccepted offer .... 2965

ORDER:
Granting leave to prosecute or defend as a poor person 2299

Appointing guardian ad litem 2306

Of arrest 2360, 2376

Discharging privileged person from arrest 2388

Discharging defendant from arrest 2393

Vacating warrant of attachment 2428

Continuing the action before another justice 2479

Staying proceedings pending appeal from final order 2879

For an amended return 2907

For a new trial after decision of appeal 2933
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ORDEK— ( Continued )

:

Page

Reversing judgment conditionally 2944

Pinal order upon the trial of summary proceeding 2990

Appeal from final order in summary proceeding 2998

PARTIES:
Who should be made plaintiffs 2273

As a general rule the action must be brought by the real party in in-

terest 2273

When the assignee of a demand is the real party in interest 2274

Eight of assignee to sue and enforce assigned demand 2274

Exceptions to the general rule as to suit by real party in interest 2274

Executors and administrators 2278

Trustees of express trust 2279

Agent 2280

Persons expressly authorized by statute 2281

Joint-stock associations 2281

Officers authorized by statute to sue 2282

Corporations sue by corporate name 2283

Plaintiffs in actions for penalties or forfeitures 2283

Plaintiffs in action founded upon violation of a duty 2284

Plaintiffs in actions on demands due lunatics 2285

Plaintiffs in action to recover a debt due an infant 2285

Married woman sues as if single 2285

Joinder of plaintiffs 2286

Misjoinder or nonjoinder of plaintiffs 2286

Remedy for misjoinder 2286

Who should be made defendants 2287

In actions on contracts made by agents 2287

Corporations should be sued in corporate name 2288

In actions or proceedings against unincorporated associations 2288

Actions against county, town, and municipal officers 2289

In action against a county 2289

In action against a town 2289

Partners 2290

In actions against married women 2291

In actions against infants 2292

In actions against parties severally liable 2292

Principals, sureties, or guarantors 2293

Actions against joint debtors 2294

Joinder of defendants in actions of tort 2295

Misjoinder of defendants 2297

Nonjoinder of defendants 2298

Leave to prosecute or defend as a poor person 2299, 2303

Appointment of guardian for infant plaintiff 2304

Appointment of guardian for infant defendant 2306

When privileged from arrest 2384

Statement of the names of the parties in the complaint 2513



INDEX. 3135

PARTNERS: Page

Partnership having a president and treasurer deemed an association 2282

2288, 2290

Joinder of all the partners as defendants 2290

Unknown partner need not be joined 2290

Dormant partner, when to be joined as defendant 2290

When all the partners need not be joined as defendants 2290

Dissolution of partnership does not aflfect liability of firm 2291

Action against survivors in case of death of a partner 2291

Right of action in case survivor is insolvent 2291

Liability to arrest for fraud of copartner 2363

Attachment against firm property 2403

Damages for dissolving copartnership in violation of agreement .

.

2709

Levy upon partnership property on execution against partner 2818

Eights of purchaser of firm property at sale under execution 2818

Liability of constable selling firm property 2819

PENALTY:
Who should sue to recover a penalty 2283

Indorsement of the summons in action for a penalty 2334

Order of arrest in action for a penalty 2361

Complaint in action for a penalty 2508

Jurisdiction of justice in action for a penalty 2250, 2251

Indorsement of execution in action for a penalty 2796

PERFORMANCE:
Allegations of performance in the complaint 2517

PERSON:
How far consent can confer jurisdiction of the person 2230

Jurisdiction of the person 2239

How and when acquired 2240

Waiver of errors in proceedings to acquire jurisdiction 2241

Objection, when and how taken 2242

Carries with it jurisdiction of the property of the party 2248

Jurisdiction of actions for personal injuries 2250

PETITION:
Included in the term "affidavit" 2330

Essential parts of a petition 2330

The address of the petition 2331

The statement of facts , 2331

The prayer for relief 2331

Signature and verification 2331

For leave to prosecute or defend as a poor person 2299-2303

In summary proceedings for the removal of. a. tenant 2979

PLACE OF TRIAL:
The courtroom of a justice of the peace 2224

Town in which the trial must be had 2231-2235
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PLAINTITFS! Page

Who should be made plaintiffs • 2273

Real party in interest 2273

Assignees 2274

Executors and administrators 2278

Trustee of express trust 2279

Agent 2280

Persons expressly authorized to sue 2281

Joint-stock associations 2281

Public officers 2282

Towns 2283

Corporations 2283

In actions for penalties and forfeitures 2283

In actions for violation of a duty 2284

Lunatics and committees 2285

Infants and guardians 2285

Married women 2285

Joinder of plaintiffs 2286

Misjoinder or nonjoinder of plaintiffs 2286

Prosecuting as poor persons 2299

Appointment of guardian for infant 2304

PLEADINGS: (See Complaint; Answeb; Demurber.)

General rules of pleading 2496

Forms abolished 2496

The system introduced by the Code 2496

In justice's court not required to be in any particular form 2497

May be oral or written 2498

Must state facts 2498

How facts should be stated 2498

What the law presumes need not be alleged 2499

Hypothetical pleading not allowed 2502

Certainty as to time, place, quantity, and value 2502

Facts necessarily implied need not be pleaded 2504

Things judicially noticed need not be alleged 2505

Not necessary to negative a defense 2506

Surplusage 2508

Repugnant and inconsistent allegations 2509

Setting out written agreements 2509

Accounts, and instruments for the payment of money 2510

Facts not denied are admitted 2510

What allegations are material 251]

Facts not alleged cannot be proved 2511

Construction of pleadings 2512

Complaints 2513
Bill of particulars 2523

Answers 2528
Answer of title to land 2532
Demurrer 2539
Verification of pleadings 2547
Amendment of pleadings 2854
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PIiEIKrE: Page
Levy on interest of judgment debtor in property pledged 2816

POOR PERSONS:
Prosecuting or defending as poor persons 2299

PRECEPT:
In summary proceedings 2984

Service of the precept 2984

Duty of person to whom copy precept directed to another is delivered 2984

When to be served on owner of a bawdy-house 2984

Proof of service 2986

PRESUMPTIONS :

What the law presumes need not be pleaded 2502

Legal presumptions 2502

No presumption of error on appeal 2952

In support of judgment appealed from 2952, 2953

That interest is the measure of damages for delaying paying money 2714

PRINCIPAL AND AGENT:
Damages in actions between principal and agent 2723

Actions on contracts made by agent 2280, 2287

PROCESS: (See Mandate; Summons, Etc.)

PUBLIC OFFICERS:
Actions by county, town, and municipal ofBcers 2289

Liability to arrest 2361

QUALIFICATIONS :

Of a justice of the peace 2222

Disqualification of justices 2262

Of trial jurors 2639

RAILROADS:
Who will be deemed "managing agent" of a railroad 2341

Who will not be deemed a "managing agent" 2342

Service of summons on railroad corporation 2345

Proof of service on a railroad corporation 2353

RECORD:
Recitals of jurisdictional facts in a record not conclusive 2243

REFERENCE:
Power of the County Court to refer issues on appeal 2941

RELATIONSHIP:
To a party, if within sixth degree, disqualifies justice 2266

Mode of ascertaining degree of relationship 2266

197
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RELATIONSHIP— (Continued) :
Page

By affinity. 2266

By consanguinity 2266

Lineal and collateral consanguinity 2260

Waiver of disqualification 2208

Effect of relationship of justice on judgment rendered 2268

How established on review 2268

REMOVAL:
Of justice of the peace 2219

RENEWAL:
Of executions 2850

RENT:
Summary proceedings for nonpayment of rent 2971

REPLEVIN:
When the action of replevin can be maintained 2431

The pleadings in such actions 2498

Jurisdiction of a justice of the peace in such action 2235, 2250

Judgment may be obtained without resort to provisional remedy .... 2431

2432

Affidavit to obtain a, requisition to replevy 2432

Requisites of the affidavit 2432

Undertaliing required on the part of the plaintiff 2436

Requisition to replevy 2438

Execution of the requisition 2439

Officer must take the property described in affidavit 2440

Officer must talce the property from defendant or his agent .... 2440

Duty of officer where the property is concealed in a building.. 2440

Service of summons, affidavit, and requisition 2441

Exception to and justification of plaintiff's sureties 2442

Proceedings by defendant for return of the property 2446

Notice that defendant requires return of the property 2447

Affidavit of defendant to accompany notice 2447

Undertalving on part of the defendant 2448
Delivery of the property to the defendant 2449

Claim of third person to the property replevied 2450
Time within which the claim may be made 2450
Affidavit of the claimant 2450
Notice of the claim, and demand by constable of indemnity .

.

2452
Undertaking to constable on part of plaintiff 2452
Examination of sureties in the undertaking 2453
Proceedings where indemnity is not furnished 2453
Proceedings if indemnity is furnished 2453

Liability of constable serving replevin process 2454
Return of requisition, etc 2455
Trial of action and .judgment therein 2455

The pleadings required to sustain the claim of the parties .... 2466
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REPLEVIN— (Continued) :

Trial of action and judgment therein— (Continued) : Page
Where the summons has been personally served, but no requisi-

tion issued 2450

Where the summons has not been served, but chattels have been

replevied 2458

The verdict or decision 245G

The judgment 2457

Execution in replevin 2835

Measure of damages in replevin 2737, 2740

Transcript of judgment in replevin 2778

REQUEST:
That a party be required to exhibit his account or demand 2523

REQUISITION:
Requisites of a requisition to replevy 2438

Execution of the requisition 2439

Return to the requisition 2455

RETURN:
Of sheriff or constable not conclusive as evidence 2243

Not in the form prescribed 2244

Relationship of justice and party may be shown by return on appeal 2265

Amendment of return to summons or attachment 232]

To summons, form, and contents 2350

Defective returns 2355

Failure to make any return to the summons 2356

Impeaching return to the summons 235]

To order of arrest 2377

To a warrant of attachment against property 2423

Of property replevied to defendant 2446

To requisition in replevin 2455

To a subpoena 2583

To a warrant of attachment against witness 2591

To commission to take testimony 2612, 2613

To a venire 2635

Of property tortiously taken, effect of 2737

Of a constable to an execution 2847

Of justice on appeal 2887

Time of making the return 2887

Contents of the return 2888, 2896

Need not be under seal 2892

By whom drawn up 2892

When and where filed 2894

Conclusiveness of the return 2896

Compelling a return or further or amended return 2898
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SALE :
Page

Of chattels under execution 2829

Notice of sale 2829

Time and place of sale 2830

Postponement of sale 2830

Designating the property oflfered for sale 2831

Of mortgaged property under execution 2832

Title of the purchaser at execution sale 2833

Amount sold, and liability for excessive sale 2833

Requirements of the Statutes of Frauds 2833

Damages for breach of contract of sale 2714

SCIENTER:
When to be pleaded 2527, 2528

SEDUCTION:
Justice has no jurisdiction of action for seduction 2250

SERVICE:
Of process, how far jurisdiction is conferred by 2240

Commencement of actions by service of a summons 2309

Of process on Sunday 2316

Induced by fraud , 2317

By constable of process in his oven favor 2319, 2338

By vi'hom mxindates must be served 2315

Deputizing private person 2315

Of a summons 2337

Personal service 2337

How made 2337

Where made 2337

Exemption from service 2338

Time of service 2338

Powers of ofBcer 2338
Upon a domestic corporation 2340
Upon a foreign corporation 2343
Upon a railroad corporation 2345
Upon an express or insurance company 2347
When accompanied by warrant of attachment 2349
When accompanied by requisition to replevy 2349
Return 2350

Of order of arrest 2377
Of warrant of attachment 2416
Of requisition to replevy 2439
Of verified complaint and summons 2351, 2546, 2548
Of a subpoena 2583

Proof of service 2588
Of attachment against a witness 2589
Of notice of application for a commission 2600, 2601
Of venire 2635
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SERVICE— ( Continued ) : Page
Of an execution 2819, 2836

Of notice of trial of claim to property levied on 2841

Of a notice of appeal 2868, 2870

Of undertaking on appeal 2872, 2874, 2877

Of stipulation for reversal of judgment appealed from 2882

Of offer of judgment 2883

Of notice of motion for amended return 2906

Of notice of trial or argument 2912

Of aflBdavits excusing defaults 2915

Of affidavits assigning error in fact 2926

Of motion for restitution 2955

Of notice of taxation of costs 2968

Of precept in summary proceedings 2984

SLANDER:
Justice has no jurisdiction of action 2251

SPECIAL DAMAGE:
Allegation of special damage 2519

SPECIAL PROCEEDINGS: (See Summaby Pboceedings. )

Distinguished from actions 2308

Jurisdiction of justice in certain special proceedings 2252

Time for taking an appeal from a final order made in 2862

Security on appeal 2876, 2879

Practice in summary proceedings 2971

SPECIAL PROPERTY:
Statement required in affidavit in replevin 2432

Decision or verdict fixing value 2456

Judgment in such case 2457

STATUTES:
When to be pleaded or otherwise 2505

STIPULATION:
For reversal 2882

For an adjournment 2565

SUBJECT-MATTER :

Jurisdiction of the subject-matter of actions 2249

SUBP(ENA:
Duty of party to subpoena his vcitnesses 2577

May be issued by justice other than one before whom action is pend-

ing 2579

Kinds of subpoenas 2579
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SUBPCENA— (Contiuued): Page

Subpoena duces tecum 2579

Obedience to such subpoena 2581

Insertion of several names in the subpoena 2583

Service of the subpcena 2583

Proof of service 2583, 2588

Payment of v^itness fees part of the service 2585

Payment of fees for attendance on second day 2586

Duty of witness to obey subpoena 2586

Attachment against defaulting witness 2586

Fine for refusing to attend and testify 2591

Proceedings against witness refusing to be sworn 2597

On commission to take testimony 2609

County Court subpoena and subpoena-ticket 2926

SUMMARY PROCEEDINGS:
Cases in which the remedy is given 2971

Proceeding is statutory, and right to resort to it limited 2971

Statutory provisions must be strictly followed 2971, 2989

Meaning of the statutory term "expiration" 2973

Proof where the proceeding is based on nonpayment of rent 2973

The demand of rent 2973

Notice to pay rent or deliver possession 2973

Eight to the remedy where the relation of landlord and tenant is

wanting 2973

Forcible entry 2974

To whom the application should be made 2978

By whom the application should be made 2978

On what papers to apply for the precept 2979

Requisites of the petition 2980

Where premises are used as a house of assignation, etc 2983

The precept 2984

When returnable 2984

How served 2984

How directed 2984
Proof of service 2986

The issues and their trial 2986
Verified answers 2986

Setting up title in the defendant 2987
Proof of the relation of landlord and tenant 2987
Eviction as a defense 2988
Pleading a counterclaim 2988
Tender after suit 2988
Trial before the judge or a jury 2988
Summoning a jury when demanded and fees paid 2989
Proceedings where the jury cannot agree 2989
Challenges to the jury 2989
Adjournment of the trial 2989

Final order upon the trial 2990
When in favor of the petitioner 2990
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STJMMARY PROCEEDINGS— (Continued) :

Final order upon the trial— (Continued) : Page
When in favor of defendant 2990

No judgment for rent due authorized 2991

Can be no money judgment on a counterclaim 2991

Failure of the tenant to plead counterclaim 2991

Conclusiveness of the final order 2992

Costs and their collection 2992

The warrant to dispossess the defendant 2992

In what cases issued 2992

How directed, and its requirements 2993

Execution of the warrant 2993

Effect of the issuing of the warrant upon the lease, etc 2993

Effect of receipt by officer of rent due 2994

Staying the issuing of the warrant and execution for costs 2994

Redemption by the lessee or by a creditor of the lessee 2996

Appeal from the final order 2998

Stay of proceedings 2999

Forms in summary proceedings 3000, 3007

SUMMONS: (See Mandates.)

Form and contents 2332

When returnable 2333

Indorsement in action for a penalty 2334

Designation of the parties in the summons 2335

Personal service generally 2337

Mode of service 2337

Time of service 2338

Place of service 2338

Exemption from service 2338

Service on a holiday 2338

Service upon a Jew on Saturday 2338

Service by party 2338

Service in dwelling-house 2339

Diligence required of constable in making service 2339

Service upon a domestic corporation 2340

Service upon a foreign corporation 2343

Service upon a railroad corporation 2345

Service upon an express, insurance or telegraph company 2347

Service of summons and verified complaint 2548

Service other than personal 2348

When accompanied by warrant of attachment 2349

When accompanied by requisition to replevy 2349

Eeturn to summons, form and contents 2350

Where service was not made 2350

Service presumed to be in county 2350

Place of service need not be stated 2350

Must be in writing and signed 2350

Where service was not personal 2350

Where a warrant of attachment accompanied the summons .... 2350
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SUMMONS— ( Continued ) :

Eeturn to summons, form and contents— (Continued): Page

In replevin ^^^^

Wliere verified complaint accompanied summons 2351

Where person was deputized to serve the summons 2352

Where there are two or more defendants 2352

Where the defendant is a, corporation 2353

Forms of returns 2354

Defective returns 2355

Impeaching return 2356

Second and third summons 2358

SUNDAY:
Court open only to receive verdict or discharge jury 2224

SURiniES:
Joinder of maker of note and guarantor 2490

Joinder of constable and his sureties in action on his bond 2490, 2491

Exception to plaintiff's sureties in replevin 2442

Justification of sureties in replevin 2442, 2449

Joinder with principal 2293

SURPLUSAGE:
In pleading 2508

TENANTS IN COMMON:
Levy upon property of all under execution against one 2817

TITLE:
Of actions in affidavits, etc 2323

Justice has no jurisdiction of action involving title to lands 2252

Duty of justice in such action 2254

When title to land is in question 2254, 2255

Distinction between title and license 2256

Effect of failure of defendant to plead title to land 2256

Must be proved in action of trespass on wild lands 2257

Receiving deed in evidence 2257

Answer of title may be interposed on adjourned day 2258

The answer of title to land and proceedings thereon 2537

TORT:
Joinder of defendants in actions for tort 2295

Effect of judgment against one of several tort feasors 2295

Joinder of causes of action on contract and in tort 2485

Joinder of causes of action for tort 2490

Complaint in action for tort 2524

TOWNiS:
Election of justices of the peace for towns 2219
Town meetings, when held 2221
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TOWNS— ( Continued ) : Page
Justice is a town officer 2231

In what town a justice must hold his court 2231

In what town an action must be brought 2232

Are adjoining when they touch at the corners 2235

Actions by officers of towns 2282

When action must be brought in name of town 2283

Actions against town officers 2289

Actions when to be brought against the town 2289

TBANSCBIPT;
Duty of the justice to give transcript on request and payment of fees 2777

Docketing judgment on transcript 2778

Limitations of actions on judgments docketed 2778

In replevin 2778

In actions where defendant is liable to arrest 2779

In action against joint debtors 2779

May be issued by justice whose term has expired 2779

TRESPASS:
When the title to lands is not in question in action of trespass .

.

2255

When plaintiff in trespass must plead title 2257

Conclusiveness of judgment on question of title 2702

Damages for trespass on lands 2740

Damages for trespass to personal property 2748

TBIAI.:
Preparation for trial 2577

Making' brief 2577, 2579

Subpcenaing witnesses 2579

Compelling production of books of account, etc 2579

Commission to take testimony 2600

Time and place of trial 2615, 2616

Discontinuance 2616

Right of plaintiff to withdraw action 2617

Nonsuit 2616

Voluntary or compulsory 2617, 2627

Time to move for a nonsuit 2617, 2618, 2619

Statement of grounds of motion 2619

Decision of the motion 2618

Waiver of error in denying nonsuit 2620

May be granted as to one and refused as to others 2621

In actions of tort 2621

Is the judicial examination of the issues between the parties .... 2623

Issues of law arising on demurrer are triable by the court 2623

Proof of plaintiff's claim where defendant makes default 2623

Trial of issues of fact by the court 2624

Justice acts as court and jury 2624

Justice must determine all questions arising on the trial .... 2625

Examination of the issues 2625
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TRIAL— (Continued) :

Trial of inssues of fact by the court— (Continued) : Page

Order of proof in support of the issues 2625

Admission or rejection of evidence 2625

Objections which must be taken on the trial 2626

Nonsuit 2'^^^

Decision of questions of fact 2627

Eight of counsel to sum up 2627

Time within which judgment must be rendered 2627, 2755

Trial by jury 2630

Right to a trial by jury 2630

Either party may demand a jury trial 2630

Waiver of a right to jury trial 2630

Payment of fees by the party demanding a jury 2630, 2632

Justice cannot require that the cause be tried by a jury .... 2632

The venire 2632

The list of trial jurors 2632

Drawing twelve names from the jury-box 2633

Inserting the names drawn in the venire 2633

Venire in actions between towns and cities, etc 2633

Delivery, service, and return of the venire 2635

Liability of juror for failure to attend 2635

Impaneling a jury 2636

Parties may elect to go to trial with less than six jurors 2637

Attachment of defaulting jurors 2637

Second venire 2638

Waiver of irr^ularities in impaneling or summoning jury .... 2638

Curing defects in the mode of drawing the jury 2639

Qualifications and exemptions of trial jurors 2639

Persons disqualified to serve as trial jurors 2640

Persons qualified, but entitled to exemption 2641

Evidence of right to exemption 2643

When the justice must discharge a juror 2643

Challenges to jurors 2644

Challenge to the array 2644

Challenge to the favor 2645

Challenge to the polls 2644

Peremptory challenges 2644, 2651

Challenge for cause 2644

Principal challenge 2644

Time of making a challenge 2648

Rule as to commencing and completing challenges 2648

Mode of interposing a challenge 2644, 2650

Trial of the question raised by the challenge 2650

Error in excluding or retaining juror 2650

Swearing the jury 2651

Opening the case to the jury '. 2652

Examination of plaintiff's witnesses 2653

Oath of witness 2653

Limiting the number of witnesses 2653
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TKIAL— (Continued) :

Trial by jury— (Continued): Page

Strict rule as to exhausting testimony before resting 2654

Opening case for the defense 2655

Evidence for the defense 2655

Rebutting evidence by the plaintiff 2655

Summing up of the cause 2656, 2665

Charging the jury 2659

Withdrawing a juror 2661

Introduction of further evidence after close of case 2662

Change in parties defendant 2063

Striking out pleadings 2664

Striking out evidence 2664

Eeceipt or rejection of irrelevant evidence 2664

Keeping order in court 2665

Submission of the case to the jury 2667

Swearing constable to attend" the jury 2667

Deliberations of the jury 2668

Interference with the jury 2G69

Determination of verdict by lot 2069

Taking papers to jury-room 2670

Communications between justice and jury 2671

Communications with third persons 2671

Keeping jury together to compel agreement 2672

The verdict, how delivered and entered 2674

Irregular verdicts 2675

Remitting a portion of the verdict 2676

Amendment of the verdict 2677

Polling the jury 2677

Sealed verdict 2678

Questions of fact for the jury 2678

Questions of law for the court 2081

Objections, exceptions, etc 2683

Matters within the discretion of the justice 2083

Contempts of court 2695

Trial of claim to property levied on under execution 2839

Right to new trial in the appellate court on appeal 2936

Notice of trial or argument 2912

Note of issue 2914

New trial in the appellate court 2936

New trial before justice after appeal 2933

Of the issues in summary proceedings 2988

TROVER: (See Conveesion.)

Damages in action of trover 2730

Order of arrest in action of trover 2361

Attachment may issue in trover 2399

196
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TRUSTEE:
Of an express trust may sue alone in his own name 2279

Who are trustees of an express trust 2279

UNDERTAKING :

By justice on taking office • 2222

On answer of title to land 2254, 2258, 2537

Required on application for order of arrest 2373

On application of defendant for discharge from arrest 2394

On application for attachment against property 2411

By defendant to obtain return of attached property 2418

Plaintiff's undertaking in replevin 2436

Defendant's undertaking in replevin 2448

Plaintiff's undertaking on claim of third person to property replevied 2452

Of defendant on application for an adjournment 2558

When required on appeal 2868, 2872

On an appeal for a new trial 2866

To stay execution pending an appeal 2872

Notice of delivery to justice 2873

Approval 2874

Service of copy where execution has issued 2875

Notice of filing 2876

Amendment of defective undertaking 2876

On appeal from final order in proceedings against cattle straying 2877

Proceedings by respondent 2879

Exception to sureties and justification 2880

To stay issuing of warrant, etc., in summary proceedings 2994

VARIANCE:
Between allegations and proof 2511, 2517

VENIRE:
Insertion of names in venire and delivery to constable 2633
The two forms of venire 2633

Execution of the venire 2635

Return of the venire 2635

VENUE:
Meaning of the term 2323
Effect of omitting the venue 2323
Jurat and venue should correspond 2328

VERDICT:
Nature of verdict 2674
Rendering verdict 2674
General verdict 2674
Special verdict 2674
Announcement of the verdict 2675
Entry in the docket-book 2675
Form of verdict unimportant 2675
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VERDICT— (Continued) : Page

Remitting part of tlie verdict 2676

Correcting verdict 2676

Polling jury 2677

Sealed verdict 2677

May be rendered on Sunday 2223, 2677

VERIFICATION:
Of petitions 2331

Of pleadings 2547

WAIVER:
Of errors in proceedings to acquire jurisdiction 2241

Of statutory disqualification of justice 2267

Of failure to appoint guardian for infant plaintiff 2307

Of failure to appoint guardian for infant defendant 2307

Of mistai^e in corporate name 2288

Of right to arrest by joinder of inconsistent causes of action 23C9, 2485

Of misjoinder of causes of action 2492

Of a jury trial 2630

Of error in denying a nonsuit 2620

Of irregularity in impaneling or summoning jury 2638

Of payment of witness fees 2585

WARRANT:
Of attachment against property 2413

For arrest of defaulting witness 2597

Of commitment of a witness 2599

Of arrest for contempt 2696

Of commitment for contempt j 2699

To remove tenant for nonpayment of rent 2992

•WARRANTY:
Damages for breach of warranty 2719

WITNESS :

Justice a material witness for defendant 2476

Application for order continuing action before another justice 2477

AiBdavit for use on the motion 2477, 2478

The order continuing action before another justice 2479

Proceedings under the order 2480

Adjournment on account of absence of witness 2557, 2558, 2562

Subpoenaing witnesses 2577

May be compelled to produce paper, etc., by subpcena duces tecum. . 2579

2580

May be compelled while testifying to produce paper 2583

How subpoenaed 2583

Need not attend until his fees are paid 2585

Payment of fees 2585

Charge for witnesses, when allowed 2586
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WITNESS- ( Continued ) : Page

Amount of fees 2586

May sue and recover fees 2586

Must obey command of subpoena 2586

Liability for nonattendanee at court 2586

Warrant of attachment against defaulting witness 2586

Fine for refusing to testify 2590

Proceedings against witness for refusal to be sworn 2597

Commission to take testimony of witnesses 2600

Limiting number of witnesses on the trial 2653

Oath of witness 2653

Recalling witness 2662

Suspension of examination of a witness taken ill 2064

Jury have no right to examine 2671

'WOK, LABOR AND SEBVICES:
for breach of contract for 2710
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ACCEPTANCE: Page

Of offer of judgment in action before justice 2483

Of offer of judgment on appeal 2885

ACKNOWLEDGMENT:
Of undertakings 2374

AFFIDAVIT:
Verifying petition 2301, 233]

Of privilege from arrest 2389

For an attachment against property 2410

Of plaintiff in replevin 2435

Of sureties in replevin after exception 2448

Of claimant of property replevied 2451

On application by plaintiff for adjournment 2561

On application by defendant for an adjournment 2567

On application for attachment of witness 2587

Of service of notice of application for commission 2601

On application for a commission 2603

To accompany confession of judgment 2776

To obtain discharge from jail 2839

Of service of acceptance of offer of judgment 2885

On application for an amended return 2905

Of personal service of notice to pay rent 3000

Of service of notice to terminate tenancy at will 3001

ANSWER:
To petition in summary proceeding 3003

General denial 3048

Plea of infancy 3049

Former action and judgment for defendant 3049

Former action by defendant and set-off of plaintiff's demand .

.

3050

Former action in which set-off should have been set up 3050

Former recovery for same cause of action 3050

Of Statute of Limitations 3051

Of a release 3051

Of an accord and satisfaction 3051

Of tender of payment 3052

Of justification by execution, 3052

Of justification of trespass—defective fence 3053

3151
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ANSWER— (Continued) :
Page

Of a rescission of the contract sued on 3094

Of Statute of Frauds 3054, 3055

Of want of consideration 3055

Of payment 3055

Of payment by note of third person 3055

Of license 3055

Of lien 3055

Of estoppel 3055

Of title to land 2537

APPLICATION:
For appointment of guardian for infant plaintiff 2304

For a commission 2601

APPOINTMENT:
Of guardian for infant plaintiff 2305

Of time and place of hearing by arbitrators 3012

APPKOVAIi

:

Of undertaking 2375, 2607

ARBITIIATIONS: 3008, 3013

ASSENT:
Of parties to interrogatories 2607

ATTACHMENT:
Against defaulting witness 2588

AWARD:
Of arbitrators 3013

BOND:
By claimant of property attached 2420
Of indemnity to constable 2843
Of submission to arbitration 3009, 3010

CAPTION;
Of a. deposition 2610

CERTIFICATE:
Of attorney that petitioner has a good cause of action 2301
Of constable that paper served is a copy 2418
Of commissioner to depositions 2611
Of justice of filing, etc., of undertaking on appeal 2875

COMMISSION:
To examine a witness upon interrogatories 2604
Directions indorsed upon the commission 2605

COMMITMENT:
Of witness for refusal to be sworn, etc 2599
For contempt 2<399
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COMPIiAINT: Page
Formal parts of a complaint 3019
By infant plaintiff 3020
On a chattel mortgage 3020
On a bond for the payment of money only 3021
On a. bond for the limits 3021
On an undertaking for an attachment 3023

On bond given on claim of attached property 3024
On an undertaking given on appeal 3025

On an imdertaking in replevin 3025
In action for rent 3026

For use and occupation 3027

Against tenant for breach of covenant to repair 3027

Against landlord for neglect to repair 3028

By discharged employee 3029

Against vendor for failure to deliver 3029

Against purchaser for refusal to accept goods tendered 3030

To recover balance on exchange of horses 3030

For breach of v^arranty of title 3031

For breach of warranty of quality of goods sold 3031

Verified complaint against maker of a note 3032

Against maker and indorser 3033

On a firm note 3033

By surviving partner upon a note given firm 3034

Against surviving partner 3034

Against maker of a note 3035

By payee against acceptor of a bill 3035

On bill of exchange—payee against drawer and acceptor 3035

COMPLAINT—
On a check—payee against drawer 3036

On a guaranty of payment 3036

On a guaranty to pay for goods sold 3037

On contract of sale or return 3037

For services 3038

For goods sold 3039

For goods sold on credit 3039

For money loaned 3039

Against administratrix for money loaned decedent 3039

For board and lodging 3040

On an assigned demand 3040

For money paid 3041

On an account stated 3041

For trespass on lands 3042

For nuisance 3042

In trespass for taking goods 3042

In trover ^^'^^

In replevin ^043

For enticing away a servant 3044

For fraud in inducing sale 3044

198
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COMPLAINT— (Continued) :
Page

For neglect to return execution 3045

For neglect to levy 3045

For a false return to an execution 3046

For an escape 3046

Against owner of sheep-killing dog 3047

Against inkeeper for loss of trunk 3048

CONFESSION:
Of judgment 2776

CONSENT:
To act as guardian ad litem for infant plaintiff 2305

To reduce judgment to avoid reversal 2945

CONVICTION:
Minute of conviction of a witness 2595

Record of conviction for criminal contempt 2698

CROSS-INTERBOGATORIES :

To be annexed to a commission 2607

DEMURRER:
To complaint 2547, 3057

To counterclaim 3057

DEPOSITION:
Caption of a deposition 2610

DEPUTATION:
Of a person to execute a mandate 2316

DOCKET:
Of a justice of the peace, entries in 2767, 2772

EXAMINATION:
Of plaintiff's sureties in replevin 2445

EXECUTION :

To collect a fine imposed on defaulting witness 2596

Against property 2794

Against the person 2795

Indorsement of execution against joint debtors 2797
In replevin 2797

GUARDIAN AD LITEM:
Application for appointment 2305
Consent of guardian 2305
Appointment by justice 2305

INDORSEMENT:
Of .directions for return of commission 2605
Of execution against joint debtors 2797
Of constable of a levy under execution 2825
Of renewal of execution 2851
Of summons on action for penalty 2334
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INQUISITION: Page
On. trial of title to goods levied on by constable 2842

INTERROGATORIES :

Annexed to a commission 2606

Cross-interrogatories 2607

Assent of parties to interrogatories 2607

Settlement of interrogatories by the justice 2607

INVENTORY:
Of goods attached 2417

Of goods levied on by virtue of an execution 2825

JUDGMENT:
Offer of judgment before answer 2482

Acceptance of the offer 2483

Money judgment after trial in justice's court 2768

For plaintiff in replevin—property not delivered to him 2769

For plaintiff in replevin—property delivered to him 2770

For defendant in replevin—property delivered to plaintiff 2770

For defendant in replevin—property not delivered to plaintiff.... 2771

In tort—for one defendant and against another 2771

By default 2772

By confession 2776, 2777

Notice of recovery of judgment 2864

Consent to reduce judgment 2945

On appeal 2957

On offer and acceptance 2957

Of affirmance 2958

Of reversal 2959

Of reversal, with order for restitution 2960

For plaintiff on verdict 2960

MEMORANDUM :

Of sale of chattels under execution 2834

MINUTE OF CONVICTION:
Of defaulting witness 2595

NOTE OF ISSUE:
To place cause on the calendar 2914

NOTICE:
To tenant to pay rent, etc 3000

To terminate tenancy at will 3001

Of hearing before arbitrators 3012

Of revocation of arbitration 3013

Of motion for discharge from arrest 2392

Of exception to plaintiff's sureties in replevin 2443

That defendant in replevin requires return of property 2447

Of justification of defendant's sureties in replevin 2449

Of claim of third person to property replevied 2452
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NOTICE— (Continued): Page

Of application for a commission 2601

Of sale under execution 2830

Of trial of claim to property levied on 2841

Of judgment 2864

Of appeal 2868

Of delivery of undertaking on appeal 2874

Of filing undertaking with county clerk 2876

Of acceptance of offer of judgment 2884

Of motion for amended return 2906

Of entry of order for amended return 2910

Of argument of appeal 2912

Of trial in County Court 2913

To accompany affidavits excusing default 2917

Of motion for restitution 2955

OATH:
On application for adjournment 2557

On application for subpoena 2580

As to service of subpoena 2588

Of witness in default 2590

Of party—materiality of testimony 2598

To juror 2651

To witness at the trial 2653

To witness, on trial of claim to propei-ty levied on 2842

Of arbitrators i 3011

Of witness, upon an arbitration 3012

OFFER:
Of judgment, in justice's court 2482

Of judgment, after an appeal to County Court 2884

ORDER:
Permitting plaintiff to prosecute as a poor person 2302
Appointing guardian for plaintiff 2305
Of arrest 2376
Discharging person privileged from arrest . .

.

' 2390
Discharging defendant from arrest 2393
Vacating a warrant of attachment 2428
Continuing action before another justice 2479
Staying proceedings pending appeal from final order 2879
For an amended return 2908
For new trial—default excused 2933
Conditional order of reversal 2945
Final order in summary proceedings against tenant upon default 3004
Final order against tenant after trial 3005
Final order on default, in proceedings against estrays 3016
Of sale, after trial in such proceeding

; . . _ go^ 7
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PETITION: Page
For leave to sue as a poor person 2300
Verification of petition 2301, 2331
For removal of tenant for nonpayment of rent 3001
By person seizing animals trespassing 3015

PRECEPT:
In summary proceedings 3002
In proceedings against animals trespassing 3016

RECEIPTOR'S AGREEMENT:
To deliver property seized under execution 2826

RECORD OF CONVICTION:
For contempt 2698

RENE'WrAI.:
Of execution 2851

REQUISITION:
In replevin 2439

RETURN:
Of personal service of u summons 2354

Of service of summons and complaint 2354

Of service of summons upon a corporation 2354

Of service upon a railroad corporation 2355

Of service upon one of two defendants 2355

Of order of arrest 2382

Of warrant of attachment 2424

Property attached and personal service 2424

Property attached and copies left at residence 2424

Property attached and service by posting 2424

Property attached, defendant not found 2425

Of requisition to replevy 2455

Of service of subpoena 2583

Of attachment against defaulting witness 2589

To venire 2635

To an execution 2849

Execution satisfied 2849

Satisfied in part, defendant committed 2849

Commitment of defendant to jail 2850

No goods or body found 2850

Part satisfied, and no goods or body as to residue 2850

Levy, and goods unsold for want of bidders 2850

By justice on appeal, new trial not demanded 2892

Where a new trial is demanded 2895

Additional voluntary return 2904

Amended return 2910

REVOCATION;
Of an arbitration 3013
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STIPULATION: Page

By defendant for further adjournment 2566

For stay of execution on judgment by confession 2777

By respondent for reversal of judgment appealed from 2882

SUBMISSION:
To arbitration 3008

SUBFCENA:
Ad testificandum 2580

Duces tecum 2580

By commissioner appointed to talce testimony 2608

To appear before arbitrators 3012

SUMMONS:
When not accompanied by order of arrest 2333

TITLE:
Title 2323

UNDERTAKING :

Plaintiff's undertaking on arrest 2374

Defendant's undertaking on arrest 2395

Plaintiff's undertaking for an attachment 2412

Defendant's undertaking to obtain attached property 2419
Plaintiff's undertaking on application for a requisition 2437

Plaintiff's undertaking on claim to replevied property by stranger 2452
Defendant's undertaking in replevin to obtain redelivery 2448
Defendant's undertaking to accompany answer of title 2538
Defendant's undertaking on adjournment 2561
To stay execution on appeal from a judgment 2873
On appeal in special proceeding against estrays 2879

VENIRE:
Ordinary form 2634
In action betvifeen city and town 2634

VERIFICATION:
Of petitions 2301, 2331

Of complaint 3032

WARRANT:
Of attachment against property 2415
For arrest of defaulting witness 2593
Of commitment of witness 2599
To arrest for contempt 2696
Of commitment for contempt 2699
To remove tenant for nonpayment of rent 3005
For the sale of animals seized as estrays 301
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